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THE  COURT  OF  CHANCERY 

OF  THE  STATE  OF  NEW-JERSEY. 
JANUARY  TEEM,  1837. 


P.  DICKERSON,  ESQ.,  CHANCELLOR. 


MART  O'KiLL  and  others  v.  ROBERT  CAMPBELL. 

Upon  a  devise  of  real  estate  to  executors  in  trust  to  permit  a  married  daugh- 
ter "to  use  and  occupy  the  farm  and  to  take  the  rents,  issues  and  profits 
thereof  to  her  own  use  during  her  natural  life,  free  from  any  control  of  her 
present  or  any  future  husband,  and  not  to  be  in  any  wise  liable  for  any  debt 
or  debts  he  now  owes,  or  which  any  future  husband  may  hereafter  contract," 
the  court  will  not,  upon  the  death  of  the  husband,  permit  the  trust  to  be  set 
aside,  or  the  estate  to  be  conveyed  to  the  cestui  que  trust. 

Equity,  for  satisfactory,  sufficient  cause,  will  direct  a  change  of  trustees.* 

BILL  by  cestui  que  trust,  entitled  to  the  enjoyment  of  real 
estate,  and  the  receipt  of  the  rents  and  profits  for  her  life,  and 
by  the  devisees  in  fee  of  the  remainder,  to  set  aside  the  trust,  and 
to  have  the  land  conveyed  by  the  trustee  to  the  cestui  que  trust 

•  The  appointment  of  new  trustees  is  an  ordinary  remedy  enforced  by 
courts  of  equity  in  all  cases  where  there  is  a  failure  of  suitable  trustees  to 
perform  the  trust,  either  from  accident,  or  from  the  refusal  of  the  old  trustees 
to  act,  or  from  their  original  or  supervenient  incapacity  to  act,  or  from  any 
other  cause.  2  Story's  Eq.  BOO.  1287. 
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for  life ;  and  if  that  relief  be  denied,  then  for  a  change  of  trustee. 
Answer  by  the  trustee,  being  the  sole  defendant,  admitting  the 
charges  in  the  bill,  and  praying  to  be  discharged  from  the 
further  execution  of  the  trust,  by  reason  of  the  multiplicity  of 
his  affairs,  the  infirmities  of  age,  &c. 
Hearing  on  bill  and  answer. 

Frelinghuysen,  for  complainants. 
Defendant  pro  se. 

THE  CHANCELLOR.  James  Jay,  deceased,  by  his  last  will 
and  testament,  dated  in  the  year  eighteen  hundred  and  fifteen, 
devised  certain  real  and  personal  property,  in  the  county  of  Ber- 
gen, to  his  executors,  in  trust,  for  the  use  of  his  daughter,  Mary 
O'Kill,  one  of  the  complainants,  who  at  that  time  was  wife  to 
John  O'Kill,  the  father  of  the  other  complainants.  Robert 
Campbell,  the  defendant,  is  the  only  surviving  executor  and 
trustee  named  in  the  will.  James  Jay,  the  testator,  died  soon 
after  making  his  will ;  and  about  the  year  eighteen  hundred 
and  twenty-two,  Mary  O'Kill  obtained  a  divorce  from  her 
husband,  John  O'Kill.  All  the  children  of  Mary  O'Kill  are  of 
age,  and  have  joined  as  complainants  in  this  bill,  which  seeks 
to  set  aside  the  trust  altogether,  and  to  have  the  estate  conveyed 
by  the  defendant  to  Mary  O'Kill,  one  of  the  complainants ;  and 
if  that  relief  cannot  be  granted,  that  the  trustee  be  changed,  and 
some  other  person  appointed  to  take  charge  of  the  estate,  and 
execute  the  trusts  of  said  will. 

The  defendant,  in  his  answer,  admits  the  facts  charged  in  the 
bill,  and  expresses  his  desire  to  be  discharged  from  the  further 
execution  of  the  trust,  by  reason  of  the  multiplicity  of  his  own 
private  concerns,  and  other  business,  and  the  infirmties  of  age 
which  generally  accompany  the  decline  of  life. 

Upon  examining  the  will  of  James  Jay,  deceased,  it  appears 
that  he  has  devised  the  property  in  question  to  the  executors  in 
trust,  that  they  permit  his  daughter,  Mary  O'Kill,  to  use  and 
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occupy  the  same,  uand  to  take  the  rents,  Issues  and  profits 
thereof  to  herown  use  during  lier  natural  life,  free  from  any  con- 
trol of  her  present  or  any  future  husband,  and  not  to  beany 
way  liable  for  any  .debt  or  debts  lie  now  owes,  or  which  any  fu- 
ture husband  may  hereafter  contract.7' 

It  is  true  that  by  the  divorce  of  Mary  O'Kill,  one  reason  for 
creating  this  trust  lias  ceased,  but  another  of  equal  validity  yet 
remains.  The  testator  saw  tit  to  guard  against  the  control  or 
debt  of  any  future  husband  of  Mrs.  O'Kill;  and  as  she  is  now 
divorced  from  Mr.  O'Kill,  the  very  danger  anticipated  by  the 
testator  exists,  a,nd  I  do  not  feel  authorized  to  alter  his  will  in 
that  particular. 

But  the  reasons  assigned  for  changing  the  trustee  appear  to 
me  sufficient  Therefore  let  it  be  referred  to  one  of  the  masters 
of  this  court  to  nominate  a  trustee,  in  place  of  the  present  de- 
fendant. 

Order  .accordingly. 

The  following  decree  was  thereupon  made : — 

The  chancellor,  being  of  opinion  that  no  sufficient  ground 
appears  to  authorize  the  extingnishmentoftheeaid  trust  created 
by  the  last  will  and  testament  of  James  Jay,  deceased,  and  be- 
ing satisfied  that  the  trustee  who  now  holds  the  said  real  estate 
as  the  surviving  executor  and  trustee  of  the  eaid  James  Jay,  de- 
ceased, should  be  changed,  and  a  new  trustee  nominated  and 
appointed  :  It  is,  on  this  nineteenth  day  of  January,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty  seven,  by 
his  excellency  the  chancellor,  ordered,  adjudged  and  decreed 
that  the  said  trustee  who  holds  the  said  real  estate  for  the  use  of 
the  said  Mary  O'Kill,  be  changed  ;  and  that  a  new  and  other 
trustee  be  appointed  to  execute  and  fulfil  the  trust  created  and 
directed  by  the  said  last  will  and  testament  of  James  Jay,  de- 
ceased :  And  it  is  further  ordered  and  decreed,  that  the  said  new 
trustee  be  invested  with  all  the  powers  and  privileges,  and  sub. 
ject  to  all  the  resposibilities  and  duties  of  such  trustee  of  the 
said  James  Jay,  deceased,  for  the  use  of  the  said  Mary  O'Kill ; 
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and  that  lie  execute  and  give  good  and  sufficient  security  for  the 
performance  of  such  trust.  It  is  further  ordered,  that  it  be  re- 
ferred to  one  of  the  masters  of  this  court  to  nominate  and  ap- 
point such  new  trustee,  and  receive  security  for  the  faithful  per- 
formance of  such  trust,  and  that  he  make  report  thereof  to  this 
court  with  all  convenient  speed. 


MABY  B.  MULLANY  et  al.  v.  JAMES  R.  MULLANY  et  al. 

A  testator  devised  as  follows: — "I  do  give,  devise  and  bequeath  nnto  my 
daughter  Maria,  the  wife  of  J.  K.  M.,  all  that  farm,  &c.  now  in  the  occupa- 
tion and  possession  of  the  said  J.  K.  M.  To  have  and  to  hold  the  farm  un- 
to my  said  daughter  M.,  her  heirs  and  assigns  for  ever;  not  in  any  manner 
subject  to  the  sale  or  disposal  of  her  said  husband,  in  any  way,  manner  or 
form  -whatever."  Held,  that  it  was  not  the  intention  of  the  testator  to  ex- 
clude the  husband  of  the  devisee  from  his  estate  by  curtesy  in  the  land  de- 
vised. 

If  a  testator  devise  to  a  feme  covert  an  estate  of  inheritance  in  fee  simple,  he 
cannot  by  any  restriction  or  provision  in  the  will  deprive  the  husband  of  the 
devisee  of  his  estate  by  the  curtesy  in  the  land  devised. 

Those  incidents  which  by  law  are  inseparably  annexed  to  an  estate,  cannot  be 
prohibited  by  any  condition  or  limitation  expressed  in  the  deed  or  will. 

A  court  of  equity  is  as  much  bound  by  positive  rules  and  general  maxims 
concerning  property  as  a  court  of  law. 

In  giving  construction  to  a  devise,  the  intention  of  the  testator  should  be  re- 
garded unless  it  be  contrary  to  the  rules  of  law,  in  which  case  it  should  be 
considered  void  as  well  in  a  court  of  equity  as  of  law. 

In  cases  of  trusts  executed  or  immediate  devises,  where  the  trusts  are  directly 
and  wholly  declared  by  the  testator  to  attach  on  the  lands  immediately  un- 
der the  will  itself,  the  construction  by  courts  of  law  and  of  equity  should 
be  the  same. 

But  in  cases  of  executory  or  imperfect  trusts  which  are  only  directory,  or  pre- 
scribe the  intended  limitations  of  some  future  conveyance,  courts  of  equity, 
in  striving  to  ascertain  the  intention  of  testators,  have  not  adhered  strictly 
to  the  rules  of  construction  adopted  by  courts  of  law,  but  -have  directed 
those  conveyances  to  be  made  in  such  manner  as  to  carry  out  the  intention 
of  the  testator,  as  ascertained  from  an  examination  of  the  whole  wilL 
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A  man  cannot  by  will  create  such  an  estate,  as  by  the  rules  of  tho  common 
law  he  could  not  in  his  life  time  create  by  deed. 

FreHnghuysen,  for  complainants. 
J.  D.  Miller,  for  defendants. 

THE  CHANCELLOR.  In  this  case,  the  bill  charges,  that  the 
complainants  are  the  children  of  James  R.  Mullany,  one  of  the 
defendants,  by  his  late  wife,  Maria  Mullany,  deceased,  who  was 
the  daughter  of  Elias  Berger,  late  of  the  county  of  Bergen,  de- 
ceased. That  on  the  first  of  March,  eighteen  hundred  and  six- 
teen, the  said  Elias  Berger  made  his  last  will  and  testament,  and 
among  other  matters  devised  as  follows :  "  I  give  and  bequeath 
unto  my  daughter  Maria;  the  wife  of  James  R.  Mullany,  one 
other  equal  third  part  of  the  whole  of  the  income  arising  from 
my  estate,  real  and  personal,  to  be  paid  to  her,  and  to  no  one 
else,  punctually,  yearly  and  every  year  during  the  term  of  her 
natural  life;. which  annual  allowance  is  intended  for  her  use, 
maintenance  and  support,  and  for  no  other  purpose  whatever,, 
and  is,  consequently,  not  to  be  subject  to  the  control  or  disposal 
of  her  husband  in  any  respect.  Then,  immediately  after  the 
decease  of-  my  wife  Mary,  they,  my  aforesaid  daughters  Jane 
and  Maria,  shall  be  entitled  to  an  equal  participation  of  that 
equal  third  part  of  the  income  arising  from  my  estate,  real  and 
personal,  which  is  hereinbefore  set  apart  for  the  maintenance 
and  support  of  my  said  wife  Mary ;  which  my  executors  arej 
hereby  directed  to  pay  unto  them  respectively,  and  to  no  other- 
person  or  persons  whomsoever,  yearly  and  every  year,  during- 
the  term  of  their  natural  lives,  respectively,  for  their  own  use,, 
maintenance  and  support,  and  for  no  other  purpose  whatever."* 

On  the  sixth  of  August,  eighteen  hundred  and  twenty-three,. 
Elias  Berger  made  a  codicil  to  his  will,  in  the  following  words  :.- 
"  I  do  give,  devise  and  bequeath  unto  my  daughter  Maria,  the 
wife  of  James  R.  Mullany,  as  an  equivalent,  or  to  make  her 
equal  with  her  sister  Jane,  all  that  certain  farm,  with  the  build- 
ings thereon,  situate  at  Bergen  Point,  in  the  county  of  Bergen, 
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and  state  of  New  Jersey,  now  in  the  occupation  and  possession 
of  the  said  James  R.  Mullany,  which  lies,  &c.,  (describing  it.) 
To  have  and  to  hold  the  same  unto  my  said  daughter,  Maria, 
her  heirs  and  assigns,  forever;  not  in  any  manner  subject  to 
the  sale  or  disposal  of  her  said  husband,  in  any  way,  manner 
or  form  whatever." 

Elias  Berger,  the  testator,  died  in  October,  eighteen  hundred 
and  twenty-six,  leaving  his  said  will  and  codicil  in  force ;  and 
Maria  Mullany,  his  daughter,  died  in  October,  eighteen  hundred 
and  thirty,  leaving  her  husband,  James  R.  Mullany,  one  of  the 
defendants,  and  the  complainants,  her  heirs  at  law,  surviving 
her. 

There  are  other  charges  in  the  bill,  of  which  it  is  not  neces- 
sary now  to  take  notice,  as  I  understand  that  upon  the  demurrer 
filed,  the  only  question  submitted  is,  whether  the  defendant, 
James  R.  Mullany,  is  tenant  by  the  curtesy  of  the  premises  de- 
scribed in  the  codicil. 

The  first  question  which  presents  itself,  refers  to  the  inten 
tion  of  the  testator ;  whether  he  intended  by  this  will  to  exclude 
the  husband  from  the  curtesy.  And  in  order  to  arrive  at  that 
intention,  it  is  proper  to  consider  the  situation  of  the  parties 
at  the  time  of  making  the  will,  and  to  compare  expressions  used 
in  the  codicil,  with  expressions  upon  similar  subjects  in  other 
parts  of  the  will. 

The  rule  of  construction  upon  this  subject  is,  that  as  it  i? 
against  common  right,  "the  instrument  under  which  it  is  made 
must  clearly  speak  the  devisor's  intention  to  bar  the  husband, 
else  it  cannot  be  allowed :"  Clancy,  262. 

As  to  the  situation  of  the  parties,  it  appears  by  the  codicil  it 
self  that  the  defendant,  Mullany,  was  in  the  occupation  and 
possession  of  the  premises  at  the  time  of  making  the  codicil 
and  as  it  appears  by  the  bill  that  he  was  in  possession  after  the 
death  of  his  wife,  I  take  it  for  granted  that  his  possession  was 
uninterrupted  from  the  time  of  making  the  codicil  until  after  the 
death  of  his  wife,  and  that  she  lived  with  him.     Under  these 
circumstances,  it  cannot  be  presumed,  unless  most  clearly  ex- 
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pressed,  that  the  testator  intended  to  change  the  situation  of 
the  parties  as  to  the  manner  of  occupying  and  enjoying  the  pro- 
perty, after  his  death,  which  he  had  sanctioned  for  the  last  three 
years  of  his  life,  and  that  after  the  making  of  this  codicil.  Noi 
.lo  I  think  that  the  words  of  this  codicil  necessarily  convey  that 
idea,  and  particularly  when  compared  with  other  expressions 
used  in  the  former  part  of  the  will.  "When  bequeathing  to  Mrs. 
Mullany  the  third  part  of  the  income  of  his  estate,  both  real  and 
personal,  for  her  life,  he  directs  it  "to  be  paid  to  her  and  to  no 
one  else;"  and  declares  it  to  be  "for  her  use,  maintenance  and 
support,  and  for  no  other  purpose  whatever,"  and  "consequent- 
ly not  to  be  subject  to  the  control  or  disposal  of  her  said  husband 
in  any  respect."  But  in  the  codicil,  when  devising  the  farm  to 
her,  the  only  words  of  limitation  or  restraint  are,  that  it  shall  not 
be  "subject  to  the  sale  or  disposal  of  her  husband  in  any  way, 
manner  or  form  whatsoever." 

As  the  defendant,  Mullany,  was  at  this  time  in  the  quiet  and 
uninterrupted  possession  of  the  farm,  with  his  wife  and  family, 
and  as  the  testator  in  this  latter  devise  has  used  the  terms  "sale 
and  disposal,"  instead  of  "control  and  disposal,"  used  in  the  for- 
mer part  of  the  will,  I  cannot  believe  that  he  intended  to  ex- 
clude him  from  the  use  and  enjoyment  of  the  farm  during  the 
lifetime  of  his  wife,  nor  to  debar  him  of  his  rights  after  her  death. 
But  the  more  reasonable  construction  appears  to  me  to  be,  that 
he  intended  to  make  him  use  and  occupy  it  for  the  benefit  of 
himself  and  family,  and  not  to  sell  or  quit  it.  If  he  had  intended 
to  exclude  or  debar  him  from  all  right  or  interest  in  the  real 
estate,  it  is  fairly  to  be  presumed  that  his  terms  of  exclusion 
would  have  been  as  strong,  at  least,  as  those  used  with  regard 
to  the  personal  estate. 

In  the  case  of  Wills  v.  Sayers,  4  Mad.  409,  there  was  a  be- 
quest of  a  sum  of  money  to  a  feme  covert,  "for  her  own  use 
and  benefit ;"  and  yet  the  vice  chancellor,  sir  John  Leach,  de 
creed  that  it  was,  not  for  her  "separate  use,"  because  in  the  same 
will  there  was  a  bequest  to  her  of  other  monies  "for  her  sole  and 
separate  use."  There  the  construction  given  to  the  former  ex- 
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pression  was  evidently  controlled  by  the  greater  particularity  of 
the  latter. 

But  if  the  intention  of  the  testator  had  been  more  clearly  ex- 
pressed to  debar  the  defendant,  Mullany,  from  his  curtesy,  an- 
other question  arises,  How  far  that  intention  shall  prevail  ?  In 
other  words,  If  a  man  devise  to  a  feme  covert  an  absolute  estate 
of  inheritance  in  fee  simple,  and  annex  a  condition  which  is  in- 
consistent with  the  legal  effect  of  that  estate,  will  that  condition 
be  effectual  in  equity? 

Upon  this  subject,  the  correct  rule  for  the  construction  of  wills, 
according  to  my  view,  is,  "that  such  an'estate,  which  cannot  by 
the  rules  of  common  law  be  conveyed  by  act  executed  in  his 
lifetime  by  advice  of  counsel  learned  in  the  law,  such  an  est?.te 
cannot  be  devised  by  the  will  of  a  man  who  is  intended  in  law 
to  be  inops  censilii:"  Corbet's  case,  1  Co.  85. 

It  is  true  that  the  intention  of  parties  should  be  greatly  regard- 
ed in  giving  construction  to  both  wills  and  deeds;  but  I  can  see 
no  reason  why  a  man  without  the  benefit  of  advice  or  counsel, 
should  be  permitted  to  convey  an  estate  by  will,  which  he  could 
not  do  by  deed,  and  with  the  benefit  of  counsel ;  nor  can  I  be- 
lieve that  a  court  of  equity  can,  consistently,  dispense  with  or 
disregard  those  general  rules  of  law  upon  which  our  titles  de- 
pend. 

In  the  case  of  Lon.gv.  Laming,  2  Burr,  1108,  lord  Mansfield 
says,  "A  court  of  equity  is  as  much  bound  by  positive  rules  and 
general  maxims  concerning  property,  (though  the  reason  of 
them  may  have  ceased,)  as  a  court  of  law;  and  if  the  intention 
of  a  testator  be  contrary  to  the  rales  of  law,  it  can  no  more  take 
place  in  a  court  of  equity  than  in  a  court  of  law ;  if  the  inten- 
tion be  llegal,  it  is  equally  void  in  both."  And  lord  chancelloi 
Cooper,  in  the  case  of  Watts  v.  Ball,  1  P.  W.  100,  decreed 
"that  trust  estates  were  governed  by  the  same  rules,  and  were 
•within  the  same  reason  as  legal  estates,  and  if  husband  would 
"be  tenant  by  the  curtesy  at  law,  so  in  equity."  And  he  adds,  "i 
there  were  not  the  same  rules  of  property  in  all  courts,  all  thing 
.would  be,  as  it  were,  at  sea,  and  under  the  greatest  uncertainty. 
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And  the  same  principle  is  established  in  the  latter  case  of 
Banks  v.  Sutton,  2  P.  W.  632 ;  in  which  case,  after  stating 
the  rule,  the  master  of  the  rolls  says,  there  is  no  exception  to 
the  rule,  nor  any  reason  why  there  should  be. 

And  Maddock,  in  the  first  volume  of  his  treatise,  page  452, 
confirms  the  'rule,  and  states  the  only  difference  to  be,  "  that 
where  a  trust  estate  is  created  by  deed  or  will,  it  is  determined 
upon  in  courts  of  equity,  and  where  a  conveyance  or  devise  is 
of  a  legal  estate,  it  is  determined  on  in  courts  of  common  law, 
but  the  decision  in  each  court  in  the  construction  of  words  of 
limitation  is  guided  by  the  same  rules." 

If,  therefore,  courts  of  equity  are  as  much  bound  by  positive 
rules  and  general  maxims  concerning  property,  as  courts  of  law, 
and  if  the  rules  of  construction  are  the  same  in  both  courts, 
in  order  to  arrive  at  the  true  construction  and  legal  effect  of 
this  will,  it  is  proper  to  inquire,  in  the  first  place,  as  to  the  rule 
in  the  courts  of  common  law. 

The  earliest  case  that  I  find  upon  the  subject,  is  that  of  Sir 
AntJiony  Mildway,  6  Co.  41 ;  where,  after  great  discussion,  il 
was  resolved,  "That  if  a  man  made  a  gift  in  tail,  on  condi- 
tion that  he  shall  cot  suffer  a  common  recovery,  that  condition 
is  repugnant  to  the  the  estate  tail,  and  against  law.  Also  if  a 
man  made  a  gift  in  tail  to  a  feme  upon  condition  that  the  hus^ 
band  of  the  tenant  in  tail  after  issue  shall  not  be  tenant  by  the 
curtesy,  this  condition  is  void." 

And  in  a  latter  case  in  seventeen  hundred  and  ninety-eight 
the  same  doctrine  is  maintained.  I  refer  to  the  case  of  Good 
ill  v.  Brlgham^  \  Bos.  and  Pul.  192,  where  a  devise  was  made 
to  a  feme  covert  in  fee,  with  a  declaration  in  the  will,  thai 
u  she  might  give,  sell  and  dispose  of  the  same,  as  she  should 
think  proper,  and  also  give  acquittances  and  other  discharges, 
so  as  not  to  be  under  the  control  of  her  own  husband,  who 
should  not  intercede  or  meddle  with  any  of  the  estate  or  effects 
thereby  given  to  the  said  feme  covert."  It  was  unanimously 
ruled, "  that  such  a  power  was  void,  as  being  inconsistent  with 
the  fee  given  to  her  in  the  first  instance." 
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And  in  this  case  I  refer  to  the  views  of  justice  Buller,  as  par 
ticularly  applicable  to  the  present  case.  He  says,  "The  devi- 
sor seems  to  have  had  two  intentions,  which  are  inconsistent ; 
one  was  to  give  an  estate  in  fee  to  the  feme  covert,  the  other 
to  qualify  it  in  such  manner  as  that  her  husband  should  have 
no  power  over  it.  The  last  is  contrary  to  the  rules  of  law  :  the 
court  will,  therefore,  carry  into  effect  the  first  intention,  and 
reject  the  other." 

From  these  cases,  which  have  not,  to  my  knowledge,  been 
overruled,  I  infer  that  those  incidents  which  by  law  are  insepara- 
bly annexed  to  an  estate,  cannot  be  prohibited  by  any  condition 
or  limitation  expressed  in  the  deed  or  will ;  and  that  when  a 
man  gives  a  fee  simple,  he  has  parted  with  all  the  interest  which 
he  had,  and  cannot  be  permitted  to  say,  that  such  estate  shall 
cot  be  subject  to  all  the  restraints  imposed  upon  it  by  law. 

If  this  doctrine  be  correct,  the  defendant,  Mullany,  would 
be  entitled  to  his  curtcsy  in  a  court  of  law ;  and  if  the  rule 
cited  from  Corbit's  case  be  the  true  rule  of  construction,  he 
would  also  be  entitled  in  a  court  of  equity.  And  upon  exam- 
ining the  decisions  in  courts  of  equity,  I  think  they  will  be 
found  to  sustain  that  rule. 

There  is  a  class  of  cases  respecting  the  rights  of  married  wo- 
men over  their  separate  property,  and  showing  how  far  they 
may  be  considered  as  unmarried  ;  but  these  cases  apply  to  per- 
sonal property,  and  the  rents  and  profits  of  real  estate  during 
life,  which  would  by  law  belong  to  the  husband  upon  marriage. 

It  will  be  remarked,  that  by  the  will  of  the  testator  in  this  case, 
the  farm  is  not  given  to  the  separate  use  of  the  wife  during  life, 
but  it  is  given  to  her  in  fee  ;  they  being  at  the  same  time  in 
the  use  and  enjoyment  of  it;  and  the  only  condition  or  limita- 
tion annexed  by  the  will,  is,  that  he  shall  not  sell  or  dispose  of 
it,  in  any  way,  manner  or  form.  I  refer  to  this  part  of  the  case 
to  show,  that  they  had  an  actual  seizin,  both  in  fact  and  in  law, 
could  have  sold  the  property  and  given  an  absolute,  indefeasible 
title  in  fee  to  the  purchaser,  and  the  complainants  must  take  by 
descent  and  not  by  purchase.  In  order  to  avoid  the  effect  of 
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marriage  upon  the  property  of  the  wife,  resort  Las  been  had  to 
the  intervention  of  trustees,  and  courts  of  equity  have  declared 
that  where  a  trust  was  intended  and  no  trustee  named,  they  would 
supply  the  deficiency,  so  that  by  operation  of  law  trustees  were 
raised  up  to  support  and  protect  the  rights  of  those  who  were 
intended  to  be  benefited  by  a  devise  or  gift 

And  if  the  complainants  can  prevail  in  this  case,  it  must  be 
upon  the  idea,  that,  under  this  devise  the  husband  became  trustee 
for  his  wife  during  her  life,  and  now  for  the  complainants,  who 
are  her  heirs  at  law.  But  it  will  be  remarked,  that  if  it  be  so,  it 
must  be  a  trust  executed;  for  the  testator  certainly  did  not  con- 
template any  further  conveyance  to  perfect  the  title,  and  there  is 
nothing  for  this  court  to  <do,  in  that  respect,  nor  is  there  any 
thing  asked  for  by  the  bill,  which  could  give  this  the  character 
of  an  executory  trust. 

In  examining  the  decisions  of  courts  of  equity  upon  the  sub- 
ject, 'the  strongest  case  for  the  complainants  which  I  find,  is  that 
of  Bennet  v.  Davis,  .2  P^  W,  316,  where  a  devise  of  lands  in 
fee  was  made  to  a  married  woman,  for  her  separate  and  peculiar 
use,  exclusive  of  the  Imsband,  "  to  hold  the  same  to  her  and  her 
heirs,  .and  that  her  husband  should  not  be  tenant  by  the  curtesy, 
nor  have  those  lands  in  case  he  survived  the  wife,  but  that  they 
should,  upon  the  wife's  death,  go  to  the  heirs."  In  this  case  the 
.master  of  the  rolls  said  it  was  a  trust  in  the  husband,  created  by 
the  act  of  law  and  decreed  that  lie  should  join  in  a  conveyance 
to  a  trustee,  for  the  separate  use  of  his  wife,  <fec.  But  it  is  to  be 
remarked  that  the  question  arose  in  the  life  time  of  the  wife,  be- 
tween her  and  the  creditors  of  her  husband,  who  had  become  a 
bankrupt,  and  although  the  court  might  with  great  propriety  pro- 
tect the  property  against  the  creditors  of  her  bankrupt  husband, 
(which  is  the  point  of  the  case,)  it  does  not  follow  that  he  would 
have  been  barred  of  his  .curtesy.  It  is  true  that  the  master  of  the 
rolls,  in  delivering  his  opinion,  remarks  that  "  Although  the  hus- 
band might  be  tenant  by  the  curtesy,  yet  he  should  be  but  a 
trustee  for  the  heirs  of  the  wife."  But  this  is  an  expression  not 
called,  for  by  the  case,  and  therefore  not  entitled  to  much  weight, 
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and  the  operation  and  effect  of  the  case  should  be  limited  to  the 
point  decided. 

In  the  case  of  Darley  v.  Darley,  3  Atk.  399,  which  was  de- 
termined a  few  years  later,  lord  Hardwicke  said,  that  where  an 
estate  is  given  to  a  husband  for  the  use  of  the  wife,  he  may  be 
considered  as  a  trustee  for  her  separate  use.  I  refer  to  this  case 
because  it  was  cited  by  the  counsel  for  the  complainants,  but  it 
appears  to  me  to  have  no  bearing  upon  the  present  case,  as  it 
applied  to  personal  property,  and  the  point  decided  was,  that  a 
father  cannot  apply  a  legacy  left  to  a  child  to  the  maintenance 
of  that  child. 

I  proceed  to  examine  those  cases  in  equity  which  satisfy  me 
that  the  same  rules  of  construction  should  apply  in  courts  of  law 
and  equity,  and  that  although  the  intention  of  a  testator  is  much 
regarded  in  courts  of  equity,  yet  that  intention  will  not  be  car- 
ried out,  even  in  those  courts,  if  it  is  contrary  to  law. 

The  first  case  that  I  find  upon  this  subject,  applicable  to  the 
present,  is  that  of  Leonard  v.  Sussex,  2  Vern.  526.  In  that 
case  a  devise  was  made  to  trustees  to  convey  to  A.  and  B.  and 
the  heirs  of  their  bodies,  provided  that  it  should  not  be  in  their 
power  to  dock  the  entail  during  their  life.  Decreed  that  they  must 
be  made  only  tenants  for  life  and  not  have  an  estate  tail  convey- 
ed to  them,  because  the  estate  is  not  executed,  but  executory,  and 
therefore  the  intent  and  meaning  of  the  testatrix  is  to  be  pur- 
eued.  But  the  court  remark,  "  Had  she  by  her  will  devised  to 
her  sons  an  estate  tail,  the  law  must  have  taken  place,  and  they 
have  barred  their  issue,  notwithstanding  any  subsequent  clause 
or  declaration  in  the  will  that  they  should  not  have  power  to 
dock  the  entail."  This  case  establishes  the  principle  that  the 
intention  of  a  testator  cannot  prevail  against  the  rules  of  law. 

And  five  years  after,  lord  chancellor  Cowper,  in  Harvey  v. 
Harvey,  1  P.  W.  126,  doubted  the  power  of  devising  real  estate 
to  the  wife's  separate  use  at  all,  because  it  was  repugnant.  And 
lord  chancellor  Talbot,  in  the  case  of  Atkinson  v.  Hutchinson^  3 
P.  W.  259,  admitted  that  the  devise  of  a  trust  must  have  the  same 
construction  as  that  of  a  legal  estate ;  and  further  stated,  that, 
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"though  the  intention  of  the  testator  is  greatly  to  be  regarded,  yet 
that  his  intention  must  ever  be  consistent  with  the  rules  of  law." 

The  case  of  Roberts  v.  Dixwell,  1  Atk.  607,  decided  in  seven- 
teen hundred  and  thirty-eight;  appears  to  me  to  have*  a  strong 
bearing  upon  the  question.  The  testator  in  that  case  directs  her 
trustees  to  convey  freehold  lands  to  the  feme  covert  during  his 
life,  so  that  she  alone,  or  such  person  as  she  should  appoint, 
should  take  and  receive  the  rents  and  profits  thereof,  and  so  as 
her  husband  is  not  to  intermeddle  therewith.  The  question  was, 
whether  this  was  a  trust  executed  or  executory ;  for  if  executed, 
then  feme  was  tenant  in  tail  and  husband  would  have  his  cur- 
tesy,  but  otherwise  if  executory.  Lord  Hardwicke  was  of  the 
opinion,  that  conveying  an  estate  tail  would  defeat  the  intention 
of  the  testator ;  and  he  remarks,  "that  if  the  wife  had  been  enti- 
tled to  an  estate  tail,  I  do  not  see  but  the  husband  must  have  been 
tenant  by  the  curtesy."  And  as  to  the  question  whether  the  de- 
vise to  her  separate  use  will  bar  the  husband,  he  says,  "  I  am  of 
opinion  it  will  not,  because  here  is  a  sort  of  seizin  in  the  wife." 
This  case  sustains  the  rule,  that  the  intention  must  be  in  con- 
formity with  the  rules  of  law,  and  at  the  same  time  points  out 
the  distinction  between  executory  and  executed  trusts.  And  the 
case  of  Ilearle  v.  Greenbanh,  3  Atk.  695,  decided  by  the  same 
chancellor  eleven  years  later,  establishes  the  same  principle,  al- 
though in  some  points  the  opinion  of  the  chancellor  in  the  two 
last  cases  appears  to  have  varied. 

But  the  subject  was  again  brought  before  lord  chancellor  Tal- 
bot  a  few  years  after,  in  the  case  of  Lord  Glenorchy  v.  Bosville, 
Tal.  E<I.  19,  when  the  court  expressly  declared,  that  where  an 
express  estate  tail  is  devised,  the  annexing  a  power  inconsistent 
•with  it  will  not  defeat  the  estate,  but  the  power  shall  be  void ;  and 
the  lord  chancellor  remarks,  "  That  in  cases  of  trusts  executed 
or  immediate  devises,  the  construction  of  the  courts  of  law  and 
equity  ought  to  be  the  same,  for  there  the  testator  does  not  sup- 
pose any  other  conveyance  will  be  made.  But  in  executory 
trusts  he  leaves  something  to  be  done  ;  the  trusts  to  be  execu- 
ted in  a  more  careful  and  more  accurate  manner." 
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And  in  the  case  of  Austin  v.  Taylor,  Amb.  376,  the  lord 
keeper  was  of  opinion,  that  in  the  case  of  imperfect  trusts  only 
the  court  could  make  a  different  construction  from  a  legal  limi- 
tation. In  that  case  he  said,  "there  was  no  reference  to  the 
trustees ;  without  that  ingredient  he  did  not  find  any  case  where 
the  court  had  given  a  different  meaning  from  what  a  court  of 
law  would  on  a  legal  limitation." 

But  the  case  of  Morgan  v.  Morgan,  reported  in  5  Mad.  408, 
is  a  strong  case  in  support  of  the  view  I  have  taken,  and  has  a 
striking  resemblance  to  the  principal  case.  It  was  a  case  between 
the  father  who  claimed  as  tenant  by  the  curtesy,  and  the  son 
who  claimed  as  heir  at  law  to  his  mother.  The  lands  in  ques- 
tion had  been  the  estate  of  the  mother,  and  previous  to  her  mar- 
riage were  conveyed  to  trustees  upon  trust,  "for  the  sole  and 
separate  use  of  the  (wife)  mother  for  life,  with  power  to  the  mo- 
ther to  appoint  the  fee  by  deed  or  will,  and  for  want  of  appoint- 
ment in  trust  for  the  mother,  her  heirs  and  assigns." 

The  mother  died  without  having  made  an  appointment,  lea- 
ving her  husband  and  son  ;  of  course  she  took  an  equitable  estate 
of  inheritance.  After  an  argument  where  all  the  leading  cases 
upon  the  subject  were  cited,  the  vice  chancellor,  sir  John  Leach, 
decided  that  the  husband  was  entitled  to  his  curtesy,  and  ob- 
served, "that  at  law,. the  husband  is  entitled  to  the  curtesy,  when- 
ever the  wife,  during  the  coverture,  is  seized  of  an  estate  of  in- 
heritance, and  has  issue  by  the  husband  capable  of  that  inheri- 
tance, and  that  equity  follows  the  law  in  the  quality  of  es- 
tates." 

The  vice  chancellor  also  alludes  to  the  cases  of  Ilearle  v. 
Greenbank  and  Roberts  v.  Dixwell,  and  remarks,  "that  as 
the  opinion  of  lord  Hardwicke  in  those  two  cases  cannot  be  re- 
}onciled,  he  has  recourse  to  principle  and  analogy." 

lie  also  distinguishes  the  case  of  Bennett  v.  Davis  from  that 

O 

D£  Morgan  v.  Morgan,  by  stating,  "that  in  the  latter  case  the 
ausband  is  partially  and  not  wholly  excluded  from  the  enjoy- 
ment of  the  wife's  property ;"  and  remarks,  "that  the  court 
would  have  restrained  him  from  all  interference  with  the  rents 
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and  profits  during  the  life  of  the  wife,  but  there  being  no  further 
exclusion  expressed  in  the  settlement,  the  court  can  have  no  au- 
thority to  restrain  him  from  the  enjoyment  of  his  general  right  as 
tenant  by  the  curtesy  in  the  equitable  inheritance  of  the  wife." 

These  latter  remarks  apply  with  equal  force  to  the  case  be- 
fore the  court,  for  the  words  used  in  the  settlement  in  the  one 
case,  are  the  same  as  those  used  in  the  will  in  the  other. 

I  find  the  same  doctrine  sanctioned  by  the  authority  of  Mr. 
Clancy,  in  his  treatise  on  the  rights  of  women.  In  page  282, 
he  says,  "  that  if  an  estate  of  freehold  be  limited  to  trustees  for 
the  sole  arid  separate  use  of  a  married  woman  and  her  heirs, 
although  such  a  limitation  would  entitle  her  to  the  rents  and  pro- 
fits during  the  marriage,and  would  enable  her  to  dispose  of  them 
as  she  thought  fit,  yet  she  could  not,  without  the  concurrence 
of  her  husband,  dispose  of  the  reversion,  nor  could  she  bar  him  of 
his  tenancy  by  the  curtesy,  if  the  estate  were  of  inheritance." 

This  same  subject  has  recently  passed  under  the  scrutinizing 
eye  of  our  late  chancellor  Williamson,  in  the  case  of  Gibbons  v. 
Trumbull;  and  if,  in  that  case,  I  could  find  anything  conflict- 
ing with  the  views  I  have  taken  of  this,  I  should  have  paused 
before  adopting  those  views ;  but  I  am  sustained  by  that  case, 
as  far  as  it  is  applicable  to  this. 

When  treating  of  the  right  of  Mr.  Trumbull  as  tenant  by  the 
curtesy,  he  remarks,  "  that  at  law,  to  entitle  the  husband  to  bo 
tenant  by  the  curtesy,  marriage,  seizin  of  the  wife,  issue,  and 
death  of  the  wife,  are  necessary  requisites ;  and  the  construction 
of  trusts  being  the  same  in  equity  as  that  of  legal  estate  in 
courts  of  law,  therefore,  to  entitle  the  husband  to  be  tenant  by 
the  curtusy  of  a  trust  estate,  there  must  be  the  same  requisites." 
And  he  decides  against  the  claim  of  the  husband  expressly 
upon  the  ground  of  want  of  seizin. 

From  a  review  of  all  the  cases,  I  conclude  that  a  court  of 
equity  is  as  much  bound  by  positive  rules  and  general  maxims 
concerning  property,  as  a  court  of  law. 

That  in  giving  construction  to  a  devise,  the  intention  of  the 
testator  shall  be  regarded,unlessitbe  contrary  to  the  rules  of  law, 
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in  which  case  it  should  be  considered  void,  as  well  in  a  court  of 
equity  as  of  law. 

That  in  cases  of  trusts  executed,  or  immediate  devises,  where 
the  trusts  are  directly  and  wholly  declared  by  the  testator  to  at- 
tach on  the  lands  immediately  under  the  will  itself,  the  con- 
struction of  the  courts  of  law  and  equity  should  be  the  same. 

But  in  cases  of  executory  or  imperfect  trusts,  which  are  only 
directory,  or  prescribe  the  intended  limitations  of  some  future 
conveyance,  courts  of  equity  in  striving  to  ascertain  the  intention 
of  testators,  have  not  adhered  so  strictly  to  the  rules  of  construc- 
tion adopted  by  the  courts  of  law,  but  have  directed  those  con- 
veyances to  be  made  in  such  manner  as  to  carry  out  the  inten- 
tion of  the  testators,  as  ascertained  from  an  examination  of  the 
whole  will. 

And  that  a  man  cannot  by  will  create  such  an  estate,  as  by 
the  rules  of  the  common  law  he  could  not,  in  his  lifetime, 
create  by  deed. 

And  I  adopt  these  conclusions,  not  only  because  they  appear 
to  me  to  be* fairly  drawn  from  the  cases,  but  because  they  are 
in  conformity  with  the  dictates  of  my  own  judgment. 

And  as  Mrs.  Mullany  was  seized  of  an  estate  of  inheritance 
in  the  premises  in  dispute  during  the  coverture,  and  had  issue 
capable  of  inheriting,  and  who  now  claim  the  inheritance,  I 
am  of  opinion  that  at  her  death  Mr.  Mullany  became  tenant 
by  the  curtesy  of  those  premises,  notwithstanding  the  words  of 
restraint  or  limitation  in  the  will,  under  which  she  derived  her 
title. 


NATHANIEL    WRIGHT,   Executor    of    BENJAMIN    WRIGHT,    v. 
ELIJAH  WEIGHT  and  others. 

A  testator  by  bis  will  directed  that  when  hi3  youngest  ohild  attained  the  age 
of  twenty-one  years,  all  his  real  estate  should  be  sold  or  divided,  which  over  a 
majority  of  his  children  then  living  should  think  best,  and  invented  his  ex- 
ecutors, and  the  survivor  of  them,  with  full  power  and  authority  to  soil 
either  at  public  or  private  sale,  as  to  them  might  seem  most  advantageous. 
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all  his  real  estate,  in  case  it  should  be  determined  by  the  election  of  his 
children,  as  aforesaid,  to  make  sale. 

Edd,  that  the  devisees,  before  electing  whether  to  sell  or  divide  the  land,  had 
a  right  to  call  upon  the  executor  to  decide,  -whether  in  case  of  a  sale  he 
would  sell  at  public  or  private  sale  ;  and  if  the  executor  did  determine  in 
what  manner  he  would  sell,  and  the  devisees  were  influenced  by  that  deter- 
mination in  making  their  election  to  have  the  property  sold,  the  executor 
could  not  alter  his  determination  without  giving  the  heirs  an  opportunity 
of  altering  their  decision  upon  the  question  of  sale  or  division. 

A.  Miller ',  for  complainant. 
Wurts,  for  defendants. 

THE  CHANCELLOR.  In  this  case,  the  material  facts  charged 
in  the  bill  are  that  Benjamin  "Wright,  late  of  Hunterdon  county, 
died  on  or  about  February  ninth,  eighteen  hundred  and  twenty- 
six,  leaving  fourteen  children,  to  wit,  Mary  wife  of  James  Coo- 
ley,  Sarah,  Margaret,  Benjamin,  Nathaniel,  Hannah  wife  of 
John  Mettler,  Ann  wife  of  Nathan  Dawes,  David,  Francis  Q., 
Elijah,  Rachel  wife  of  William  R.  Seigle,  Catharine  wife  of 
David  Conover,  John  A.  and  Reuben,  and  also  leaving  a  wi- 
dow :  that  said  Benjamin  Wright  had  considerable  real  and  per- 
sonal estate,  and  by  his  last  will  and  testament,  among  other 
things,  he  did  devise  as  follows :  "  It  is  my  will  that  when  my 
youngest  child  living  is  twenty-one  years  of  age,  all  of  my  real 
estate  shall  either  be  sold  or  divided,  whichsoever  a  majority  of 
my  children  then  living  shall  think  best,  and  with  regard  to  the 
distribution  in  either  case,my  sons  shall  take  two  shares  and  my 
daughters  one  share.'*  "  Sixth  and  lastly,  I  constitute  and  ap- 
point my  sons  Nathaniel  and  David  Wright,  executors  of  this 
iay  last  will  and  testament,  hereby  investing  them,  or  the  survi- 
vor of  them,  or  such  one  of  them  as  may  take  upon  himself  the 
burthen  of  the  execution  of  this  my  last  will  and  testament,  in 
case  of  the  refusal  of  the  other,with  full1  power  and  authority  to 
sell,  either  at  public  or  private  sale,  as  to  them  may  seem  most 
advantageous,  all  my  real  estate,  in  case  it  should  be  so  deter- 
mined by  the  election  of  my  child ren,as  aforesaid;  to  make  deeds, 
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&c.  That  the  will  was  proved  by  complainant,  on  the  twenty- 
third  of  February,  eighteen  hundred  and  twenty-six,  and  that 
David  Wright,  the  other  executor  named,  at  that  time  refused 
to  act  or  prove  the  will.  That  complainant  acted  as  sole  exe- 
cutor, letting  out  the  property,  &c.,  until  February,  eighteen 
hundred  and  thirty-three,  when  Reuben,  the  youngest  child, 
came  of  age ;  when  he  called  a  meeting  of  the  children  to  as- 
certain their  wishes  as  to  the  disposition  of  the  real  estate,  which 
consisted  of  a  farm  of  about  two  hundred  and  fifty-six  acres. 

All  the  children  attended  except  Margaret,  who  authorized 
Jarnes  Cooley  to  appear  and  say  for  her,  and  except  Catharine 
and  her  husband,  David  'Conover.  They  unanimously  agreed 
that  it  was  better  to  sell  the  farm. 

Accordingly,  in  October,  eighteen  hundred  and  thirty-three, 
the  complainant,  as  acting  executor,  advertised  the  farm  in 
hand-bills  and  public  paper  for  sale,  with  a  memorandum  at 
the  bottom  of  the  advertisement  in  these  words :  "  N.  B.  If 
the  above  property  is  not  sold  by  the  tenth  day  of  December 
next,  it  will,  on  that  day,  be  offered  at  public  sale." 

That  these  bills  were  put  up  generally,  and,  as  he  believes, 
known  to  all  the  children  who  lived  in  the  neighborhood,  and 
he  heard  no  objection.  That  James  Cooley,  the  husband  of 
Mary,  since  that  time  sold  his  right,  (one  twentieth,)  to  Elijah 
Wright,  for  three  hundred  dollars;  and  that  Margaret,  John 
Mettler  husband  of  Hannah,  and  Nathan  Dawes  husband  of 
Nancy,  offered  and  were  willing  to  sell  their  several  shares  at 
the  same  rate,  which  would  put  the  farm  at  the  value  of  six 
thousand  dollars.  That  the  widow  still  lives  and  has  her  dower. 
That  a  few  days  before  the  tenth  of  December,eighteen  hundred 
and  thirty-three,  when  the  farm  was  to  be  sold  at  public  sale,he 
entered  into  a  written  agreement  to  sell  it  to  Peter  Alpaugh,for 
seven  thousand  dollars,  which  was  the  best  price  he  could  get, 
and  that  Alpaugh  was  able  to  pay,&c. ;  and  on  the  thirty -first  of 
December,  eighteen  hundred  and  thirty  three,  he  conveyed  the 
farm  to  him,  and  received  his  two  equal  bonds,with  personal  se- 
curity ,the  one  payable  April  first,  eighteen  hundred  and  thirty- 
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four,  the  other,  April  first,  eighteen  hundred  and  thirty-five, 
both  without  interest,  and  agreed  to  put  him  in  possession  on  the 
lirst  of  April,  eighteen  hundred  and  thirty-four.  The  deed  was 
delivered  and  recorded.  That  on  the  seventeenth  of  January 
eighteen  hundred  and  thirty-four,  David  "Wright,  the  other  per 
son  named  as  executor,  proved  the  will,  but  gave  no  notice  oi 
his  intention,  or  that  he  had  proved  it. 

That  Elijah  and  complainant  are  in  possession  of  the  farm 
and  notwithstanding  the  sale,  the  other  children,  since  Reuber 
camo  of  age,  claim  the  right  to  the  farm,  &c.,  and  refuse  to  per 
mit  the  sale  to  go  into  effect,  and  keep  Alpaugh  out  of  posses- 
sion, and  refuse  to  confirm  the  sale,  and  deny  the  right  of  com 
plairiant  to  make  the  sale. 

That  the  children,  or  some  of  them,  in  May,  eighteen  hundred 
and  thirty-four,  applied  for  commissioners  to  divide  the  farm,  and 
the  court  appointed  them,  and  they  were  proceeding  to  divide, 
&c.,  notwithstanding  noticed  by  the  complainants  of  the  sale, 
&c.  By  these  means  the  complainant  is  hindered  in  executing 
his  duty  as  executor,  in  perfecting  sale  to  Alpaugh,  &c.,  who  is 
ready  to  pay  the  seven  thousand  dollars,  according  to  agreement. 
That  the  sum  of  seven  thousand  dollars  is  a  full  consideration 
for  the  farm,  and  that  the  price  has  depreciated  since  the  sale. 

Upon  these  facts  the  complainant  prays  that  the  sale  to  Al- 
paugh may  be  carried  into  effect,  and  the  possession  of  the  farm 
yielded  up  to  him.  That  the  proceedings  of  the  children,  at  law, 
for  division  or  re-sale,  and  the  proceedings  of  the  commission- 
ers, may  be  restrained,  &c.,  and  for  general  relief. 

Upon  filing  this  bill,  an  injunction  was  issued  according  to 
its  prayer. 

To  this  bill  an  answer  was  filed  by  the  defendants,  Benjamin, 
David,  Elijah,  John  A.,  Francis  Q.,  John  Mettler,  and  William 
R.  Seigle  and  Rachel  his  wife ;  in  which  they  admit  that  they 
had  a  meeting  for  the  purpose  of  deciding  upon  the  manner  of 
disposing  of  the  farm,  as  set  forth  by  the  complainant,  and  that 
they  agreed  that  it  should  be  sold ;  but  they  deny  that  they  or 
either  of  them  agreed  that  it  should  be  sold  at  private  sale,  and 
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state  that  it  was  upon  that  occasion  unanimously  agreed,  as  well 
by  complainant  as  the  others,  that  if  they  agreed  to  sell,  it  should 
be  a  public  sale,  to  the  highest  bidder,  unless  they  agreed  to  sell 
to  one  of  the  heirs,  and  that  they  would  not  have  agreed  to  any 
Bale  except  public.  They  admit  that  it  was  advertised  as  stated 
in  the  bill. 

But  Francis  Q.  "Wright,  in  answering  for  himself,  says,  "that 
when  he  saw  the  advertisements,  he  objected  to  them  to  the 
complainant,  because  they  were  in  violation  of  the  agreement, 
&c.  That  complainant  told  him  that  he  advertised  in  that  form 
in  order  to  make  some  arrangement  on  a  river  lot,  which  he  held 
for  a  term  of  years  yet  to  come  from  the  testator ;  but  he,  the 
complainant,  did  not  pretend  to  have  a  right  to  sell  at  private 
sale,  &c. 

And  Elijah  "Wright,  in  answering  for  himself,  says,  "that, 
four  or  five  days  before  the  sale  to  Alpaugh,  he  called  upon  the 
complainant,  and  had  a  conversation  upon  the  subject,  when  the 
complainant  assured  him  that  he  would  not  sell  the  place  at  pri- 
vate sale,  but  would  sell  at  public  sale,  according  to  the  agree- 
ment,"' 

And  John  A.  "Wright,  in  answering  for  himself,  says,  "  that 
lie  resided  in  "Warren  county,  and  after  the  farm  had  been  adver- 
tised, he  heard  that  complainant  intended  to  sell  it  at  private  sale 
and  some  time  before  the  day  fixed  for  the  public  sale,  he  went 
down  to  see  the  complainant  upon  the  subject,  when  the  com- 
plainant assured  him  that  the  property  should  be  sold  at  public, 
sale  upon  the  day  mentioned  in  the  notice." 

And  Francis  Q.  "Wright  says  that  he  was  present  at  the  same 
time,  and  heard  the  complainant  make  the  assurance. 

The  defendants  further  admit,  that  the  complainant  made  the 
gale  to  Alpaugh,  as  set  forth,  but  deny  that  they  or  either  of 
them  had  any  notice  cf  it  until  after  it  was  closed. 

David  "Wright,  for  himself,  admits  that  he  proved  the  will  as 
stated  in  the  bill,  but  denies  that  he  ever  refused  to  take  upon 
himself  the  execution ;  that  he  only  omitted  and  neglected  so  to 
Jo.  That  he  proved  the  will  by  request  of  defendants,  to  prevent 
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the  execution  of  sale  to  Alpangh,  which  was  made  in  violation 
of  the  agreement,  &c. 

They  deny  that  the  property  has  depreciated  in  price,  but  al- 
lege that  it  was  sold  much,  too  low,  and  since,  it  has  advanced 
in  price,  &c.  That  on  the  third  of  May,  eighteen  hundred  and 
thirty-four,  a  majority  of  defendants,  to  wit,  Benjamin,  John 
Mettler  and  wife,  Nathan  Dawes  and  wife,  Francis  Q.  "Wright, 
Elijah,  David  Conover  and  wife,  John  A.  Wright,  Reuben 
"Wright,  and  William  R.  Seigle  and  wife,  by  writing  under  seal, 
did  determine  to  have  the  farm  divided,  &c.,  and  commissioners 
were  appointed  ;  and  the  defendants  pray  that  the  injunction 
may  be  dissolved. 

In  examining  this  case,  I  have  not  found  it  necessary  to  con- 
sider whether  the  neglect  of  David  "Wright  to  prove  the  will  of 
his  father,  under  the  circumstances,  amounted  to  a  renunciation, 
nor  whether  the  complainant,  according  to  the  allegations  of  hif 
own  bill,  has  not  an  adequate  remedy  at  law,  nor  whether  Al- 
paugh  has  acquired  any  rights  by  his  purchase  which  would  be 
protected  by  this  court.  He  is  no  party  to  the  bill,  and  cannot 
be  bound  by  any  decree  that  may  be  made. 

According  to  the  true  construction  of  the  will  of  Benjamin 
Wright,  deceased,  it  is  evident  that  lie  intended  that  his  execu- 
tors, or  such  one  as  took  upon  himself  the  execution  of  the  will, 
should  have  authority  to  sell  either  at  public  or  private  sale,  pro- 
vided it  was  determined  to  sell  the  property ;  but  it  is  equally  evi- 
dent, that  the  devisees,  or  a  majority  of  them,  had  the  right  to 
determine  whether  the  property  should  be  sold  at  all,  or  divided. 
And  before  determining  that  point,  they  had  a  right  to  call  upon 
the  executor  to  determine  as  to  the  course  he  would  pursue  in 
case  they  concluded  to  sell.  And  the  executor  had  a  full  right 
at  that  time  to  determine  whether  he  would  sell  at  public  or  pri- 
vate sale;  and  if  he  did  then  determine,and  the  other  devisees  were 
influenced  bythat  determination,  in  making  their  election  to  have 
the  property  sold,  the  executor  could  not  alter  that  determination  f 
without  giving  the  heirs  an  opportunity  of  altering  their  determi- 
nation upon  the  question  whether  it  should  be  sold  or  divided. 
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It,  therefore,  becomes  necessary  to  inquire  whether  in  point  of 
fact  the  complainant  did  determine  the  manner  in  which  he  would 
sell  before  the  devisees  elected  to  have  it  sold  ;  and  if  so,  whe- 
ther it  had  any  influence  in  their  electing  to  have  it  sold. 

Before  examining  the  evidence  upon  this  subject,  I  advert  to 
some  facts  in  the  case,  which  are  not  controverted,  and  which 
have  had  an  influence  upon  my  mind.  It  appears  by  the  testi- 
mony, that  the  executor  (complainant)  sold  the  farm  to  Alpaugh 
on  the  sixth  of  December,  eighteen  hundred  and  thirty-three, 
which  was  but  four  days  before  the  day  fixed  by  the  advertise- 
ment for  the  public  sale.  And  there  is  no  evidence  or  allegation 
that  any  of  the  defendants  had  any  notice  of  the  sale,  until  after 
the  agreement  for  that  purpose  was  executed.  Even  Elizabeth 
Alpaugh,  the  complainant's  witness,  who  lived  with  him  during 
all  this  time,  and  is  the  niece  of  the  complainant,  and  of  Al- 
paugh, in  her  testimony  says,  "  She  did  not  know  that  her  uncle 
Peter  was  going  to  buy  this  property,  before  he  had  bought  it. 
Never  heard  any  conversation  at  her  uncle's  about  his  buying  it, 
before  he  did  buy  it.  She  first  heard  that  her  uncle  Alpaugh 
had  bought  the  property,  at  her  uncle  Nathaniel's,  the  next  day 
after  it  had  been  sold,"  &c.  By  this  testimony,  connected  with 
the  other  facts  of  the  case,  it  would  appear  that  the  sale  was  not 
only  private,  but  secret. 

A  proper  regard  for  the  rights  and  interests  of  his  co-devisees, 
and  a  just  sense  of  his  duty  as  trustee,  would  have  dictated  to 
him  the  propriety  of  giving  them  notice  that  he  had  received 
this  offer,  and  of  his  intention  to  sell,  even  if  there  had  been  no 
question  as  to  his  authority  to  sell  at  private  sale. 

But  I  observe  further,  that  by  the  terms  of  this  agreement, 
which  is  dated  the  sixth  of  December,  eighteen  hundred  and 
thirty-three,  it  is  provided  that  tho  said  Peter  Alpaugh,  was  to 
pay  one  half  of  the  consideration  on  the  first  of  April  then  next, 
when  he  was  to  receive  the  deed,  and  take  possession  of  the 
premises,  and  the  balance  on  the  first  of  April,  eighteen  hundred 
.and  thirty-five,  and  in  the  mean  time,  to  secure  the  payment  of 
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that  balance  by  bond  and  mortgage  on  the  place,  or  by  othor 
satisfactory  security. 

Yet,  soon  after  ascertaining  that  the  other  parties  in  interest 
were  about  to  resist  the  sale,  he  executed  and  delivered  a  deed 
for  the  property,  without  waiting  for  the  time  specified  in  the 
agreement  for  that  purpose,  and  without  receiving  any  part  of  the 
consideration,  or  delivering  the  possession  of  the  premises  to  the 
purchaser.     It  is  true,  that  the  complainant,  in  his  answer  to  the 
interrogatory  of  the  defendants  upon  that  subject,  says,  that  he 
took  advice  of  counsel,  "to  know  in  what  way  he  could  proceed 
so  as  to  be  able  to  fulfil  his  contract  and  avoid  being  brought  into 
difficulty,"  &c.   Thus  it  appears  that  his  only  object  was  to  fulfil 
the  contract  without  getting  into  difficulty.     Possibly,  if  he  had 
asked  advice  as  to  the  propriety  of  executing  the  contract,  undei 
tho  circumstances,  he  might  have  been  differently  advised  :  at, all 
events,  the  fact  shows  that  he  gave  the  deed,  under  full  knowl 
edge  of  the  objections.  But  as  to  the  question  of  fact,  whether  tho 
complainant  did  determine  to  sell  at  public  auction  before  the  de- 
visees elected  to  have  it  sold,  an  inspection  of  the  evidence,  to  my 
mind,  removes  all'reasonable  doubts.     In  confirmation  of  the  an- 
swer of  the  defendants  upon  this  point,  Nathan  Dawes  and  lieu- 
ben  Wright  both  testify,  that  they  were  present  at  the  meeting 
called  to  decide  whether  the  farm  should  be  sold  or  divided,  and 
upon  that  occasion,  before  electing  whether  to  divide  or  sell,  it 
was  expressly  agreed  by  all  the  heirs  present,  including  the 
complainant,  that  if  they  elected  to  have  it  sold,  it  should  be  sold 
at  public  auction,  and  that  tho  election  to  sell,  was  made  under 
that  agreement.   Jolm  11.  Jamss,  jr.,  testifies,  that  in  a  conversa- 
tion between  tho  complainant  und  Elijah,  about  the  value  of  the 
farm,  some  time  beforo  tha  sale,  complainant  said  he  would  sell  it 
in  two  or  three  parcels,  and  he  understood  that  he  would  sell  it 
at  public  sale.  And  Jarnss  Cooley,  the  witness  of  complainant, 
although  he  eays  that  at  the  meeting  he  thinks  that  the  talk  about 
selling  at  public  or  private  sale  was  riot  until  after  they  had  agreed 
to  sell,  and  when  they  broke  up  he  did  not  think  they  had  come 
to  any  conclusion  how  it  should  be  sold,  yet,  upon  his  cross-ex- 
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animation  lie  says,  "that  after  the  heirs  had  agreed  to  sell,  it  ap- 
peared to  witness  that  the  major  part  of  them  wished  a  public 
sale.  Did  not  hear  any  one  of  them  object  to  a  public  sale.  It 
was  the  impression  of  witness,  that  at  that  time  the  heirs  unani- 
mously made  choice  of  a  public  sale."  The  weight  of  this  evi- 
dence cannot  be  shaken  in  the  least,  by  the  negative  testimony 
of  Elizabeth  Alpaugh,  who  was  in  an  adjoining  room  during 
this  meeting,  with  the  door  open  between  them,  and  swears  that 
she  was  attending  to  and  heard  what  was  passing,  but  did  not 
hear  any  thing  said  about  a  public  or  private  sale.  ' 

As  this  cause  was  submitted  without  argument,  I  do  not  know 
the  ground  upon  which  the  complainant  principally  relies  to  sup- 
port his  case ;  but  from  the  course  of  the  examination  of  the  wit- 
nesses, some  reliance  appears  to  have  been  placed  upon  the  fact 
that  the  advertisement  contemplated  a  private  or  public  sale,  at 
the  election  of  the  complainant.  There  might  have  been  some 
force  in  an  argument  deduced  from  the  fact,  if  it  had  passed 
without  remark ;  but  it  appears  by  the  testimony  of  several  wit- 
nesses, that  this  form  of  advertisement  was  objected  to  by  some 
of  the  other  heirs,  as  being  contrary  to  the  argeement  to  sell  at 
public  auction ;  and  that  the  complainant  explained  it  by  stating 
that  he  wished  to  try  which  way  it  would  do  best,  which  was 
sufficient  to  quiet  their  fears  that  he  might  sell  it  at  private  sale 
without  their  knowledge. 

There  is  some  evidence,  also,  to  show  that  the  farm  was  sold 
for  its  full  value,  but  upon  this  point  there  is  evidence  on  both 
sides,  and  it  is  too  vague  and  uncertain  to  establish  a  sale  upon 
that  ground,  in  opposition  to  the  wishes  of  those  owning  four 
fifth  parts  of  the  property,  and  in  violation  of  the  agreement. 
If  the  complainant  has  any  rights  in  this  matter,  he  must  seek 
them  in  the  courts  of  law,  for  I  find  no  facts  in  his  case  that  en- 
title him  to  the  aid  of  a  court  of  equity. 

Let  the  bill  be  dismissed  with  costs. 
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Where  a  testator,  by  his  will,  directs  that  the  residuum  of  his  estate,  real  and 
personal,  shall  be  sold  by  his  executors,  and  the  moneys  arising  from  tlia 
sale  be  divided  among  his  children  in  a  different  ratio  from  that  in  -which 
the  land  would  have  descended,  the  devisees  take  a  vested  interest  in  the 
proceeds  of  the  sale  of  the  estate,  both  real  and  personal,  and  the  executors 
are  bound  to  make  sale  according  to  the  directions  of  the  wilL 

If  no  sale  be  made  by  the  executors,  a  son  of  the  testator  does  not  become 
seized  of  such  an  estate  in  the  hind  as  will  entitle  his  widow  to  dower.* 

S.  Scudder,  for  complainant 
J.  S.  Green,  for  defendant. 

THE  CHANCELLOR.  The  case  made  by  the  bill  of  complaint 
is  as  follows :  Peter  Berrien  being  seized  of  the  premises  in  ques- 
tion, on  the  thirty-first  of  May,  seventeen  hundred  and  eighty, 
made  his  will,  appointing  his  sons,  Henry  Berrien  and  John 
Berrien,  his  executors.  After  making  provision  for  his  wife,  and 
giving  some  pecuniary  legac-ies  to  his  children,  he  devises  as  fol- 
lows :  "  But  it  is  also  my  will  that  the  residue  of  my  estate,  both 
real  and  personal,  be  sold  by  my  executors,  and  that  the  money 
or  moneys  arising  from  said  sale,  after  the  above  mentioned 
legacies  are  paid,  be  equally  divided  among  my  four  children, 
Henry  Berrien,  John  Berrien,  Sarah  Berrien  and  Ann  Berrien, 
and  ray  grandson,  Isaac  Yan  Dyke/' 

Peter  Berrien,  the  testator,  died  the  same  year,  seized  of  the 
premises,  and  leaving  this  will  in  force. 

In  seventeen  hundred  and  eighty-nine,  the  complainant  mar 
ried  John  Berrien,  one  of  the  sons  of  the  testator,  and  lived  with 
him  until  April,  seventeen  hundred  and  ninety,  when  he  died 
without  issue.     During  the  life  time  of  John  Berrien,  he  lived 
with  his  father  on  the  farm. 

•  See  Herbert  v.  TattiJTs  Ee'r,  Saxton,  Ml;  Gest  v.  Flock,  1  Green's  Chan.  108 
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Henry  and  John  proved  the  will,  and  administered  the  per- 
sonal estate,  but  never  sold  the  land  during  the  life  of  John. 
The  complainant  alleges  that  she  does  not  know  whether  Henry 
afterwards  sold  the  land,  but  insists  that  if  he  did,  the  sale  was 
void,  because  a  surviving  executor  could  not  sell  lands,  and  that 
lie  did  not  sell  so  as  to  divest  John  of  his  seizin  therein. 

The  bill  further  charges,  that  shortly  after  the  deatli  of  John, 
Henry  took  possession  of  all  the  lands  and  rented  them  out, 
and  got  possession  of  the  title  deeds,  and  kept  possession  of  the 
lands  until  his  death,  which  happened  a  number  of  years  after 
the  deatli  of  John. 

Peter  Berrien,  the  defendant,  is  the  son  of  Henry,  and  is  now 
in  possession  of  the  premises,  the  title  to  which  he  claims  by 
several  conveyances  from  the  heirs  of  Henry. 

To  this  bill  the  defendant  demurred,  and  assigns  as  grounds 
of  demurrer;  First,  want  of  jurisdiction  ;  Second,  because  it  ap- 
pears by  the  bill,  that  the  complainant  claims  her  dower  by  vir- 
tue of  a  title  derived  under  the  will  of  Peter  Berrien,  to  her  hus- 
band, when  it  evident  from  the  devise  that  he  took  no  such 
estate  under  the  will  as  to  entitle  her  to  dower.* 

From  the  view  which  I  take  of  this  case,  it  becomes  unneces- 
sary to  notice  the  first  cause  of  demurrer ;  and  as  to  the  second 
cause  assigned,  it  is  proper  in  the  first  place  to  inquire  into  the 
relative  rights  and  duties  of  the  parties  at  the  time  of  the  death 
of  the  testator. 

He  directs  his  executors  to  sell  the  residue  of  his  estate,  both 
real  and  personal,  and  after  paying  his  legacies,  to  divide  the 
proceeds  equally  among  his  children,  and  one  grand-child. 
As  he  had  but  two  sons,  who  by  descent  would  at  that  time 
have  taken  each  two  shares  to  one  share  for  a  daughter,  it 

*  It  appears  by  the  pleadings  on  file,  that  the  complainant  claimed  that 
title  became  vested  in  her  husband,  John  Berrien,  by  descent  from  his  father, 
Peter  Berrien ;  and  the  reason  assigned  for  demurrer  is,  that  the  complainant 
claims  dower  in  the  land  "as  having  descended  to  her  husband,  John  Ber- 
rien, from  his  father,  Peter  Berrien,  when  it  is  manifest  from  the  will  of  tho 
said  Peter  Berrien,  as  set  forth  in  the  bill  of  the  complainant,  that  no  such 
desent  of  lands  took  place." 
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evidently  the  intention  to  break  the  descent  and  divide  the 
property  equally.  By  this  devise  the  devisees  severally  took  a 
vested  interest  in  the  one-fifth  part  of  the  proceeds  of  the  sale  of 
die  estate  both  real  and  personal ;  and  the  executors,  as  trustees, 
were  bound  to  make  sale  and  division  according  to  the  direction 
:>f  the  will. 

In  the  case  of  Herbert  v.  TuthilPs  Etfr,  Saxton,  141,  the 
testator  devised  that  all  the  rest  of  his  estate,  real  and  personal, 
be  sold  by  his  executors  and  turned  into  money,  as  soon  after 
his  decease  as  conveniently  might  be,  and  distributed  among  his 
children  in  the  following  proportions,  viz.  two  shares  to  each 
of  his  sons,  and  one  share  to  each  of  his  daughters.  It  was 
held  that  upon  the  death  of  the  testator,  the  children  took  a 
vested  interest,  and  the  court  say.  the  payment  of  the  distributive 
shares  could  not  be  made  until  after  the  land  was  sold,  "  but  that 
does  in  no  wise  affect  the  vesting  of  the  estate." 

•J 

Now,for  the  purpose  of  illustration,let  it  be  supposed  that  John 
Berrien  had  been  married  at  the  time  of  the  death  of  the  testa- 
tor, and  that  he  and  Henry  had  sold  the  premises  by  virtue  of 
the  directions  contained  in  the  will ;  would  his  widow,  in  case  of 
his  death,  have  been  entitled  to  her  dower  in  any  part  of  the 
premises  sold ?  This  I  think  will  not  be  seriously  contended: 
lie  would  have  no  such  seizin  of  an  estate  of  inheritance  as  is 
contemplated  in  our  act,  to  justify  the  claim  of  dower.  He  is 
the  mere  agent  or  trustee  to  carry  into  effect  the  object  of  the 
testator,  and  has  no  right  in  the  land,  except  such  as  is  neces- 
sary to  carry  that  intention  into  effect. 

In  the  case  of  Ilayforcl  v.  Benlows,  Ambler,  582,  lord  chan- 
cellor Cowper  says,th;it,"  lands  devised  to  be  sold  and  turned  into 
money,  must  in  equity  bo  looked  upon  as  money,  and  shall  be 
looked  upon  as  if  the  testator  had  sold  it  in  his  life  time  and 
curned  it  into  money." 

But  by  the  bill  it  appears  that  these  two  executors  did  not  sell 
,he  land  at  all ;  that  if  it  was  sold,  it  was  after  the  death  of 
John,  by  the  surviving  executor;  and  the  complainant  insists 
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that  the  surviving  executor  had  no  authority  to  sell,  and  that  if 
he  did  so,  his  act  is  void. 

This  subject  was  fully  discussed  in  the  case  of  Osgood  v. 
Franklin,  2  John.  Chan.  7?.  19,  in  which  chancellor  Kent  says, 
"  According  to  the  settled  practice  of  the  court,  the  trust  does  not 
become  extinct  by  the  death  of  one  of  the  trustees ;  it  will  be 
continued  in  the  survivor,  and  cannot  be  permitted  in  any  event 
to  fail  for  want  of  a  trustee."  And  he  further  remarks,  "  that 
the  intention  of  the  testator  is  much  regarded  in  the  construction 
of  these  powers."  The  same  doctrine  is  sustained  by  the  supreme 
court  of  this  state,  in  the  case  of  Corlies  v.  Little,  2  Green, 
384. 

Therefore,  if  Henry  Berrien,  the  surviving  trustee,  sold  this 
property,  I  am  of  opinion  that  he  had  a  right  to  do  so  ;  and  if 
he  did  not  sell  it,  he  might  have  been  compelled  to  do  it  by  any 
one  of  the  parties  in  interest;  and  it  is  very  difficult  to  believe, 
at  this  late  period,  that  this  property  was  not  sold  by  Henry,  and 
the  proceeds  properly  distributed.  The  bill  does  not  deny  that 
it  was  so  sold  by  Henry.  I  do  not,  however,  think  it,  necessary  to 
resort  to  this  presumption,  in  order  to  avoid  the  claim  of  the 
widow  in  this  case.  She  is  now,  after  the  lapse  of  about  forty- 
six  years,  for  the  first  time  claiming  her  right  of  dower  in  these 
premises,  and  asking  the  aid  of  this  court  in  that  respect.  The 
court  cannot  think  her  claim  strengthened  by  the  lapse  of  time, 
nor  by  the  neglect  of  her  husband  to  perform  the  trust  reposed 
in  him  by  the  will.  It  is  considered  more  consistent  with  au- 
thority and  with  the  equity  of  the  case,  to  adopt  the  principle 
laid  down  by  lord  chancellor  Thurlow,  in  1  Vesey,  366,  367; 
where  he  says,  "  I  should  not  inquire  when  real  estate  might  be 
eold  with  all  possible  dilligenco,  for  it  might  be  the  very  next 
day,  or  that  very  evening,  and  therefore  the  court  always,  in 
such  a  case,  consider  it  as  sold  the  moment  the  testator  is  dead  ; 
for  where  there  is  a  trust,  that  is  always  considered  here  as 
done,  which  is  ordered  to  be  done,  and  the  court  cannot  measure 
the  time." 

The  same  doctrine  is  sustained  in  the  case  of  Craig  v.  Lea- 
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lie,  3  WJieaton,  5G3,  where  all  the  authorities  upon  the  subject 
arc  collected.  Justice  "Washington,  in  that  case,  states  the  prin- 
ciple upon  which  the  whole  of  the  doctrine  is  founded,  to  be, 
"  that  a  court  of  equity,  regarding  the  substance  and  not  the 
mere  forms  and  circumstances  of  agreements  and  other  instru- 
ments, consider  things  directed  or  agreed  to  be  done  as  having 
been  actually  pci formed,  where  nothing  has  intervened  which 
ought  to  prevent  a  performance." 

In  this  case,  what  has  intervened  which  should  have  pre- 
vented the  execution  of  the  trust  ?  Nothing  is  alleged  in  the 
bill,  and  it  would  be  a  violent  presumption  to  suppose  that  the 
two  daughters  and  one  grand-son,  would  have  surrendered  their 
rights  under  the  devise  in  the  will,  which  were  that  each  should 
have  one  filth  part  of  the  residue  of  the  estate,  for  the  one  seventh 
part  to  which  they  would  have  been  entitled  by  descent. 

I  am  therefore  of  opinion,  that  the  complainant  is  not  enti- 
t\ed  to  her  dower,  and  that  the  demurrer  is  well  taken. 
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ABRAHAM  ANTONIDAS  v.  WARREN  WALLING  and  Wife. 

The  guardian  of  an  infant  cannot  convey  the  real  estate  of  his  ward,  without 
the  authority  of  a  court  of  equity;  nor  will  the  court  sustain  such  convey- 
ance, made  either  by  the  infant  or  his  guardian,  though  the  infant  have  rs- 
ceived  the  consideration  of  the  conveyance. 

But  in  the  absence  of  fraud,  the  infant  will  be  decreed,  upon  recovering  the 
land,  to  refund  the  consideration  money,  together  with  the  value  of  the 
improvements  on  the  land,  arising  from  repairs  of  the  buildings  and  fences 
and  manuring  the  land,  though  he  will  not  be  decreed  to  allow  the  value  of 
new  buildings  or  other  permanent  improvements. 

Randolph^  for  complainant.- 
Dayton,  for  defendants. 

THE  CHANCELLOR.  By  the  pleadings  in  this  case  it  ap- 
pears, that  Lydia  the  wife  of  the  defendant,  is  the  natural 
daughter  of  the  late  John  Crawford,  deceased  ;  that  she  was  so 
acknowledge  by  him,  and  lived  with  him  until  the  time  of  his 
death  ;  that  when  she  was  quite  young  he  conveyed  to  her  a 
farm,  consisting  of  about  thirty-seven  acres  of  land,  which  h 
now  the  subject  matter  of  controversy ;  that  on  the  thirty- 
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first  of  August,  in  the  year  eighteen  hundred  and  thirty-three, 
Mr.  Crawford,  together  with  his  said  daughter  Lydia,  conveyed 
the  premises  in  question  to  the  complainant,  for  the  sum  of  one 
thousand  and  seventy-five  dollars,  which  was  paid  over  to  her, 
she  then  being  under  the  age  of  sixteen  years.  The  complainant 
had  to  resort  to  legal  proceedings  to  get  possession  of  the 
premises,  which  were  then  in  possession  of  a  tenant,  and  after 
expending  thirty  dollars  or  upward  he  obtained  possession  and 
went  on  to  improve  the  premises  to  a  considerable  extent ; 
that  in  the  spring  of  the  year  eighteen  hundred  and  thirty-four, 
the  complainant  was  informed  that  (by  reason  of  the  infancy 
of  the  grantor,  Lydia,)  his  title  was  not  good.  He  then  ob- 
tained of  Crawford  a  bond  of  indemnity,  to  secure  him  against 
any  damages  which  he  might  sustain  by  reason  of  the  defect 
of  title.  Soon  after,  Mr.  Crawford  died,  and  after  his  death 
the  defendant,  Warren  Walling,  intermarried  with  the  said 
Lydia,  and  commenced  an  action  of  ejectment  to  recover  the 
possession  of  this  farm ;  and  this  bill  was  filed  by  the  com- 
plainant, to  enjoin  the  defendants  from  .further  prosecuting 
their  ejectment,  and  to  confirm  the  deed  made  by  Crawford 
and  Lydia  his  daughter,  to  the  complainant. 

The  above  stated  facts  are  not  controverted;  and  I  am 
clearly  of  opinion,  that  upon  this  state  of  the  case  the  injunc- 
tion should  be  dissolved  and  the  deed  declared  void. 

The  strongest  case  in  support  of  the  deed  is  that  of  Inwood 
v.  Twyne,  Amb.  419,  where  the  lord  chancellor  Hardwicke 
says,  "  that  guardians  and  trustees  may  change  the  nature  of 
infants'  estates  under  particular  circumstances,  and  the  court 
would  support  their  conduct  if  ,the  court  would  do  it  under  the 
same  circumstances  ;  they  cannot  do  it  wantonly,  but  where  it 
is  manifestly  for  the  convenience  of  the  infant." 

Even  under  the  principle  established  in  this  case,  the  deed 
should  be  set  .aside,  for  it  was  certainly  not  "manifestly  for  the 
convenience  of  the  infant." 

But  chancellor  Kent,  in  the  case  of  Genet  v.  Tallmxdge,  1 
John.  Chin. ./?.,  561,  says,  "That  it  is  not  the  general  policy  of 
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the  law  that  any  guardian  should  have  it  in  his  power,  under 
any  circumstances,  to  dissipate  the  real  estate  of  his  ward  ;  the 
law  never  allows  him  any  further  control  than  over  the  rents 
and  profits/' 

And  in  the  later  case  of  Field  v.  SchieffeUn,  7  John.  Chan. 
R.  154,  the  same  chancellor  says,  "the  guardian  in  socage  of 
the  real  estate  may  lease  it  in  his  own  name,  and  dispose  of  it 
during  the  guardianship,  (and  the  chancery  guardian  has  equal 
authority,)  though  he  canuot  convey  it  absolutely  without  the 
special  authority  of  this  court,  because  the  nature  of  the  trust 
does  not  require  it." 

With  this  view  of  the  case  it  is  unnecessary  to  inquire  into 
rights  and  duties  growing  out  of  the  peculiar  relation  existing 
between  Crawford  and  the  present  wife  of  the  defendant ;  nor 
is  it  necessary  to  inquire  under  what  circumstances  a  court  of 
equity  would  direct  the  real  estate  of  an  infant  to  be  converted 
into  personal. 

But  as  there  is  in  this  case  no  fraud  alleged  or  pretended,  it 
would  be  palpably  unjust,  and  contraiy  to  equity  and  the  de- 
cisions of  courts  of  equity,  that  the  defend  arts  should  have 
the  land  and  the  price  of  it  besides. 

This  deed  must  therefore  be  set  aside  upon  fair  and  equita- 
ble terms,  and  in  such  manner  as  to  restore  the  parties  to  their 
former  property  and  rights  as  nearly  as  it  can  be  done. 

If  this  had  been  a  very  recent  transaction,  and  the  com- 
plainant had  neither  used  nor  improved  the  farm,  justice  would 
be  done  by  restoring  to  him  the  consideration  paid  by  him. 
But  in  this  case  the  defendants  have  had  the  use  of  the  money 
and  the  complainant  has  had  the  use  of  the  farm  and  mado 
improvements  thereon,  by  reason  of  which,  it  becomes  moro 
difficult  to  apply  the  rule  in  such  manner  as  to  do  justice  to 
all  parties. 

Upon  examining  the  testimony  in  the  case,  I  find  great  con- 
trariety and  uncertainty  as  to  the  value  of  the  improvements 
put  upon  the  premises  by  the  complainant,  and  also  as  to  the 
annual  value  thereof;  but  it  is  very  evident  that  the  farm  at 
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the  time  of  the  purchase  by  the  complainant,  was  in  a  bad  state 
of  cultivation,  and  that  by  a  judicious  course  of  husbandry  he 
has  very  much  improved  its  condition ;  and  although  the  testi- 
mony upon  the  subject  is  certainly  not  very  conclusive  and  sat- 
isfactory, yet  I  conclude  that  by  reason  of  the  manner  of  culti- 
vation, by  putting  on  marl,  making  and  repairing  fences,  &c., 
the  place  has  been  improved  in  value  to  an  amount  equal  to  the 
interest  of  the  money  paid  for  the  farm ;  and  I  am  therefore  ot 
opinion  that  the  defendants,  upon  receiving  the  possession  of  the 
farm,  should  refund  to  the  complainant  the  amount  paid,  with 
the  interest  thereon  from  the  date  of  the  deed.  The  claim  of 
the  complainant  to  be  allowed  for  the  rise  in  the  value  of  the 
property  cannot  be  allowed  ;  nor  am  I  willing  to  sanction  the 
principle  that  he  shall  be  allowed  for  any  permanent  improve- 
ments which  he  may  have  made  upon  the  premises,  other  than 
'such  improvement  as  arises  from  a  prudent  and  judicious  man- 
agement of  the  farm,  by  repairing  the  fences  and  buildings  and 
manuring  the  land  ;  and  if  from  the  impoverished  state  of  the 
land  and  dilapidated  state  of  the  fences  and  buildings,  such 
course  of  management  shall  add  to  the  actual  value  of  the 
premises,  without  at  the  same  time  being  of  benefit  to  the  ten- 
ant, it  is  but  just  and  reasonable  that  he  should  be  allowed  for 
it;  but  his  claim  for  permanent  improvements,  such  as  build- 
ing houses,  &c.,  is  liable  to  the  same  objections  which  have 
ever  induced  courts  of  equity  to  disallow  similar  claims  of  mort- 
gagees in  possession  of  the  mortgaged  premises. 

Let  it  be  referred  to  a  master  to  ascertain  the  amount  paid, 
with  interest.  Further  directions  are  reserved  until  the  coming 
in  of  master's  report. 

Order  accordingly. 
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and  Wife. 

If  the  defendant  by  his  answer  admits  the  existence  of-  the  mortgage  sought 
to  be  foreclosed,  but  seeks  to  avoid  it,  the  matter  alleged  by  way  of  avoid- 
ance must  be  sustained  by  evidence  independent  of  the  answer. 

Jjlauvelt,  for  complainants. 
N&oiuS)  for  defendants. 

THE  CHANCELLOR.  The  bill  charges,  that  the  defendants  gave 
to  John  Bray,  in  his  lifetime,  four  several  mortgages ; — the 
first,  for  three  hundred  dollars,  dated  April  the  seventh,  eigh- 
teen hundred  and  twenty-three ;  the  second,  for  two  hundred 
and  eighty  dollars,  dated  April  the  eighth,  eighteen  hundred 
and  twenty-four ;  the  third,  for  three  hundred  dollars,  dated 
March  the  thirtieth,  eighteen  hundred  and  twenty-seven  ;  the 
fourth,  for  nineteen  hundred  and  six  dollars,  dated  April  the 
fourth,  eighteen  hundred  and  thirty-two.  That  they  are  all  duo 
and  unpaid ;  and  prays  a  foreclosure  and  sale  of  the  mortgaged 
premises. 

The  answer  admits  the  execution  of  the  said  several  bonds 
and  mortgages,  but  charges  that  the  last  bond  and  mortgage, 
for  nineteen  hundred  and  six  dollars,  included  the  other  three, 
and  that  they  were  in  fact  paid  off  by  it,  but  were  left  in  the 
hands  of  the  testator,  John  Bray,  as  collateral  security,  and 
that  the  defendants  owe  onlyjnineteen  hundred  and  six  dollars, 
the  amount  secured  by  the  last  mortgage,  with  interest. 

No  evidence  has  been  offered  except  the  original  bonds  and 
mortgages ;  and  the  question  submitted  is,  whether  the  auswei 
of  the  defendants,  expressly  charging  that  the  last  bond  of  nine 
teen  hundred  and  six  dollars  was  given  to  take  up  the  firsl 
three,  shall  prevail  against  the  production,  and  proof  of  the  ex- 
ecution, of  those  bonds  and  mortgages. 

Itis  evident  from  a  statement  of  the  case,  that  this  allegation 
of  the  defendants  is  an  affirmative  proposition,  which,  according 
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to  the  principle  and  the  practice  in  courts  of  equity,  tliey  are 
bound  to  prove,  independent  of  their  answer.    If  the  defendants 
had  denied  the  execution  of  the  first  three  bonds  and  mortgages, 
the  complainants  must  have  proved  them  ;  but  as  they  admit 
their  execution,  and  seek  to  avoid  them,  the  proof  is  on  their 
part  as  to  the  matter  of  avoidance.     See  the  case  of  JIart  v. 
Ten  Eyck,  2  John.  Chan.  7?.  90—92. 
Let  it  be  referred  to  a  master  to  report  the  amount  due. 
Order  accordingly. 


JOSHUA  P.  BROWNING  v.  The  CAMDEN  AND  WOODBURY  KALI 
KOAD  AND  TRANSPORTATION  COMPANY,  et  al. 


By  the  eighth  section  of  the  charter  of  "  The  Camden  and  Woodbury  Railroad 
and  Transportation  Company,"  it  is  provided  "that  the  said  corporation 
shall  pay  or  make  tender  of  payment  of  all  damages  for  the  occupancy  o< 
the  lands  through  which  the  said  road  may  be  laid  out,  before  the  said  coin 
pany,  or  any  person  in  their  employ,  shall  enter  upon  or  break  ground  in 
the  premises,  except  for  the  purpose  of  surveying  said  routs,  unless  th« 
consent  of  the  owner  or  owners  of  such  land  be  first  had  and  obtained." 

By  the  ninth  section  of  the  charter  it  is  further  provided,  "that  in  case  the 
company  r.nd  the  owners  of  land  cannot  agree  as  to  the  price,  commission- 
ers shall  bo  appointed  to  assess  the  value  of  the  said  land,  anl  the  damages 
sustained  by  the  owner;  and  if  either  party  shall  feel  aggrieved  by  the  de- 
cision of  the  commissioners,  such  party  may  appeal  to  the  court  of  com- 
mon|pleas  of  the  county,  who  shall  have  power  to  hear  and  adjudge  the 
same,  and  if  required  to  award  a  venire  for  a  jury  before  them  to  hear  and 
finally  determine  the  same." 

Held,  that  if  the  value  of  the  land  and  damages  be  ascertained  by  commis- 
sioners, and  an  appeal  be  taken  from  their  decision,  the  company  cannot, 
pending  the  appeal,  by  tendering  the  amount  awarded  by  the  commis- 
sioners, acquire  a  right  to  enter  upon  the  land,  except  for  the  purpose  of 
surveying  the  route. 

The  right  to  appeal  from  the  decision  of  the  commissioners  is  unconditional, 
and  requires  no  cause  to  be  shown. 

The  very  act  of  appealing,  sets  aside  the  report  of  the  commissioners,  and 
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the  question  of  the  value  of  the  land  and  damages  is  thereby  left  entirely 
open. 

By  the  term  occupancy,  in  the  eighth  section,  is  meant  all  the  right  or  inter- 
est "which  the  company  could  acquire  in  the  land  for  the  purposes  contem- 
plated by  the  act. 

[f  the  company  claim  a  right  to  enter  upon  land  under  color  of  law,  without 
having  complied  with  the  requirements  of  that  law,  a  court  of  equity  will 
restrain  their  entry  by  injunction. 


BILL  for  injunction  and  relief,  filed  February  eighth,  eighteen 
hundred  and  thirty-seven.  The  bill  states,  that  the  complain- 
ant is  the  owner,  and  seized  and  possessed  in  fee  simple,  of  a 
valuable  farm  situate  in  the  township  of  Union,  in  the  county 
of  Gloucester  and  state  of  New  Jersey,  and  that  he  has  been 
seized  and  possessed  thereof  for  five  years  last  past,  residing 
upon  and  cultivating  the  farm  as  his  own ;  that  the  land  of 
said  farm  is  principally  arable  land  of  a  very  superior  quality, 
on  which  the  complainant  has  within  a  few  years  planted  and 
reared  at  great  expense,  a  large  and  valuable  peach  orchard, 
which  is  now  in  a  healthy  state  and  in  full  bearing  ;  that  on 
or  about  the  first  day  of  March  eighteen  hundred  and  thirty-six, 
the  legislature  of  the  state  of  New  Jersey  passed  an  act  of  incor- 
poration entitled, "  An  act  to  incorporate  the  Camden  and  "Woodr 
bury  Railroad  and  Transportation  Company  ;"  whereby  J.  P.  B. 
and  eleven  others,  and  such  other  persons  as  might  thereafter  be 
associated  with  them,  were  constituted  a  body  corporate  and  poli- 
tic, and  made  capable  among  other  things  of  purchasing,  holding 
and  conveying  any  lands  and  tenements,  goods  and  chattels 
whatsoever,  necessary  or  expedient  for  the  objects  of  their  in- 
corporation ;  and  that  the  company  had  been  duly  organized, 
pursuant  to  the  requirements  of  the  act  of  incorporation. 

The  bill  further  charges,  that  in  and  by  the  eighth  section  of 
the  said  act  of  incorporation,  the  president  and  directors  of  the 
company  are  authorized  and  invested  with  all  the  rights  and 
powers  necessary  and  expedient  to  survey,  lay  out  and  con- 
struct a  railroad,  not  exceeding  sixty-six  feet  in  width,  to 
commence  at  some  point  in  the  city  of  Camden,  in  the 
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county  of  Gloucester,  and  to  run  to  some  point  at  the  town  of 
Wood  bury,  in  said  county,  distant  about  eight  miles,  with  as 
many  sets  of  tracks  or  rails  as  they  may  deem  necessary;  and 
that  it  is  in  and  by  the  said  eighth  section  made  lawful  for  th< 
said  president  and  directors,  their  agents,  superintendents  am 
others  in  their  employ,  to  enter  at  all  times  upon  all  lands  oi 
water,  for  the  purpose  of  exploring,  surveying,  levelling  o; 
laying  out  the  route  or  routes  of  such  road  and  of  locating  th< 
same,  doing  no  unnecessary  damage  to  private  property;  am 
that  when  the  route  of  such  road  should  be  agreed  upon  ant 
iiled  in  the  office  of  the  secretary  of  state,  it  is  thereby  further 
made  lawful  for  the  said  company,  by  its  officers,  agents,  en- 
gineers, superintendents,  contractors,  workmen  and  other  per 
sons  in  their  employ,  to  enter  upon,  take  possession  of,  hold 
have,  use,  occupy  and  excavate  any  such  lands,  and  to  erec; 
embankments,  bridges  and  all  other  works  which  may  be  ne 
cessary  or  suitable  to  call  into  full  effect  the  objects  of  said  char- 
ter ;  that  there  is  a  proviso  or  condition  contained  in  the  sak; 
section,  by  which  it  is  provided  that  the  said  corporation  shal 
pay  or  make  tender  of  payment  of  all  damages  fur  the  occu- 
pancy of  the  lands  through  which  the  said  railroad  may  be  laid 
out,  before  the  said  company,  or  any  person  in  their  employ, 
shall  enter  upon  or  break  ground  in  the  premises,  except  for 
the  purposes  of  surveying  said  route,  unless  the  consent  of  the 
owners  of  such  land  be  iirst  had  and  obtained. 

That  in  and  by  the  ninth  section  of  the  said  act,  it  is  further 
provided,  that  if  the  owners  of  the  land  on  which  said  railroad, 
shall  be  made,  shall  not  be  willing  to  give  the  same  for  suclii 
purpose,  and  the  said  company  and  owners  cannot  agree  as  to- 
the  price,  it  shall  be  the  duty  of  any  judge  of  the  inferior  court, 
of  common  pleas  of  the  said  county  of  Gloucester,  who  is  disin- 
terested in  the  premises,  upon  the  application  of  either  party,  and. 
after  hearing  the  parties,  to  appoint  three  disinterested  freehold- 
ers of  said  county  as  commissioners  to  assess  the  price  or  value- 
of  said  land,  and  to  assess  the  damage  which  any  individual  or 
individuals  may  sustain  by  said  road ;  and  the  said  commission- 
ers are  thereby  directed  and  required,  after  giving  notice  to  both 
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parties  of  the  time  and  place  of  meeting,  to  meet  and  view  the 
premises  and  hear  the  parties,  and  therein  to  make  such  decision 
and  award  as  to  them  shall  seem  just  and  proper,  and  transmit 
such  award  and  decision,  together  with  a  description  of  the  said 
land  and  the  quantity  taken,  by  whom  owned  and  how  situated, 
bounded  and  described,  in  writing  under  their  hands  and  seals, 
or  under  the  hands  and  seals  of  a  majority  of  them,  to  the  judge 
who  appointed  them,  to  be  by  aim  returned  and  filed,  together 
with  all  the  papers  before  him  relating  thereto,  in  the  clerk's 
office  of  the  county,  there  to  be  kept  as  a  public  record,  and 
copies  taken,  if  required  by  either  party  ;  and  it  is  in  and  by  the 
said  ninth  section  further  enacted,  that  if  either  party  shall  feel 
aggrieved  by  the  decisions  of  such  commissioners,  the  parties  so 
aggrieved  may  appeal  to  the  inferior  court  of  common  p,leas  of 
the  county,  at  the  first  or  second  term  after  the  decision  of  the 
commissioners,  by  proceeding  in  the  form  of  petition  to  the  said 
court,  with  notice  to  the  opposite  parry  of  such  appeal,  which 
proceeding  shall  vest  in  the  said  court  of  common  pleas  full 
right  and  power  to  hear  and  adjudge  the  same,  and  that  if  re- 
quired, the  said  court  shall  award  a  venire  in  the  common  form, 
for  a  jury  before  them,  to  hear  and  finally  determine  the  same, 
and  that  it  shall  be  the  duty  of  said  jury  to  assess  the  value  of 
said  land  and  all  damages  sustained. 

That  the  complainant  permitted  the  said  company  and  per- 
sons in  their  employ  peaceably  to  enter  upon  his  land  for  the 
purpose  of  surveying,  laying  out  and  locating  said  road,  and  that 
they  entered  thereon  and  located  their  road  over  and  across  his 
land  without  molestation  or  hindrance ;  that  the  said  road  is  lo- 
cated across  the  most  valuable  part  of  the  complainant's  farm, 
and  through  his  peach  orchard ;  that  the  surface  of  the  land  is 
much  higher  than  the  intended  grade  of  the  road  at  that  point, 
and  that  a  ditch  of  between  seven  and  eight  feet  deep  will  be  ne- 
cessary, so  that  the  complainant's  land,  to  a  considerable  extent, 
will  have  to  be  excavated  and  removed,  and  the  peach  orchard 
destroyed,  in  order  to  construct  the  road ;  that  the  route  and 
location  of  the  road  across  the  complainant's  farm  is  such  as  to 
cut  off  from  his  farm  a  valuable  piece  of  land  of  a  triangular 
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e'liape,  which  will  be  thereby  rendered  valueless  to  the  com- 
plainant, and  other  lands  of  the  complainant  will  be  much  injur- 
ed and  greatly  lessened  in  value  by  the  construction  of  said  road. 

That  the  complainant  had  frequently  proposed  to  sell  his 
land  to  the  company  for  a  reasonable  price,  and  less  than  his 
estimate  of  the  value  of  the  land  and  the  damages  occasioned 
by  the  construction  of  the  road,  but  that  the  company  have  re- 
fused to  accept  his  offer,  and  that  they  cannot  agree  as  to  the 
price  of  the  lands. 

The  bill  further  states,  that  the  complainant  being  unable  to 
agree  with  the"  said  company  for  the  price  of  his  land,  on  the 
twenty-fourth  day  of  August,  eighteen  hundred  and  thirty-six, 
a  judge  of  the  court  of  common,  pleas  of  the  county  of  Glou- 
cester, on  the  application  of  the  company,  had  appointed  com- 
missioners to  assess  the  value  of  the  land  wanted  by  the  com- 
pany, and  damages  under  the  act ;  that  the  commissioners  had 
met  and  viewed  the  land  in  the  presence  of  the  officers  and 
agents  of  the  company,  but  in  the  complainant's  absence ;  that 
the  commissioners  having  viewed  the  premises,  adjourned  to 
meet  at  a  subsequent  day,  of  which  the  complainant  had  notice ; 
that  the  complainant  then  attended  and  proved  by  two  witnesses 
that  the  value  of  his  land  and  damages  was  at  least  one  thou- 
sand dollars,  and  by  a  third  witness  that  the  said  value  and 
damages  were  fifteen  hundred  dollars,  and  that  to  the  complain- 
ant's knowledge,  no  witness  was  produced  on  the  part  of  the 
company  before  the  commissioners;  that  the  commissioners  as- 
sessed the  vrlue  of  complainant's  land  at  one  hundred  and  six 
dollars,  and  his  damages  at  three  hundred  and  sixteen  dollars, 
making  in  the  whole  for  his  land  and  damages,  four  hiindred 
&nd  twenty-two  -dollars,  which  is  not  one  third  the  value  of  his 
land  and  damages ;  that  the  complainant,  according  to  the  pro- 
visisions  of  the  act  of  incorporation,  appealed  to  theinferior  court 
ot  common  pleas  of  the  county  of  Gloucester,  from  the  decision 
of  the  commisioners,  and  gave  to  the  company  due  notice  of 
the  appeal;  that  the  appeal  is  still  pending  undetermined  in  the 
said  court,  and  that  no  assessment  of  the  value  of  the  complain- 
ant's land  and  of  his  damages  has  yet  been  made  by  a  jury, 
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according  to  the  provisions  of  the  act  of  incorporation;  that 
the  complainant .verily  believes  that  much  larger  damages  will 
be  assessed  by  a  jury  than  were  awarded  by  the  commissioners, 
and  that  before  the  said  appeal  can  be  tried  the  company  will 
prove  insolvent,  so  that  if  they  are  permitted  to  proceed  in  ex- 
cavating and  carrying  away  the  complainant's  land,  he  will 
sustain  great  and  irreparable  injury,  without  the  possibility  of 
redress. 

The  bill  further  states,  that  the  boundaries  and  description  of 
the  complainant's  land  are  not  set  out  in  the  decision  and  award 
of  the  said  commissioners  as  they  ought  to  be,  and  that  the 
quantity  of  land  therein  stated  to  be  taken  by  the  said  com- 
pany is  incorrect,  and  much  less  than  is  actually  taken. 

The  bill  further  charges,  that  a  contractor  of  the  company, 
with  a  number  of  laborers,  on  the  first  day  of  February  instant, 
tore  down  the  complainant's  fencea  and  commenced  excavating 
and  carrying  away  his  land,  and  that  they  still  continue  so  to  do, 
without  the  said  company,  before  entering  on  the  complainant's 
land,  paying  or  making  tender  to  the  complainant  of  all  the 
damages  for  the  occupancy  of  his  said  land,  and  without  the 
consent  of  the  complainant  first  had  and  obtained;  that  the 
entry  so  made  by  the  company  upon  the  complainant's  lands 
was  not  made  for  the  purpose  of  surveying  the  route  of  the 
road,  but  for  the  purpose  of  making  and  grading  the  same ; 
admits  that  the  company  have  tendered  to  the  complainant 
the  sum  of  four  hundred  and  twenty-two  dollars  awarded  by 
the  commissioners,  but  denies  that  they  have  tendered  to  him 
all  his  damages  sustained  by  the  occupancy  of  the  said  land 
for  the  purpose  of  the  said  road. 

The  prayer  of  the  bill  is,  that  the  company  may  pay  to  the 
complainant  the  damages  he  will-sustain  by  the  construction 
of  the  said  road  through  his  land,  and  that  in  the  meantime,  the 
said  company,  and  their  engineers,  contractors,  &c.,  may  be 
restrained  and  injoined  from  committing  further  waste  upon 
the  complainant's  land,  and  from  entering  upon  and  carrying 
away  the  same,  and  that  the  complainant  may  have  such  fur- 
ther  and  other  relief  as  may  be  agreeable  to  equity,  &c. 
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Upon  filing  the  bill  an  injunction  was  issued  as  prayed  for. 

The  defendants,  by  their  answer,  filed  on  the  twenty-ninth 
of  April,eighteen  hundred  and  thirty-seven,  admit  many  of  the 
material  allegations  contained  in  the  bill  of  complaint ;  but 
they  deny  that  he  ever  offered  to  sell  his  land  to  the  company, 
at  any  price;  that  the  value  of  the  land  and  damages  as  awarded 
by  the  commissioners  is  inadequate,  or  that  a  larger  sum  will 
be  assessed  by  a  jury  ;  that  there  is  any  defect  in  the  descrip- 
tion of  the  complainant's  lands  contained  in  the  award  of  the 
commissioners,  or  that  the  amount  therein  stated  is  less  than 
the  quantity  actually  required;  and  that  the  said  company  is 
insolvent  or  likely  to  become  so.  They  allege  that  before  en- 
tering on  the  complainant's  land  for  the  purpose  of  making  or 
grading  the  road,  they  tendered  to  him  the  value  of  his  land 
and  damages,  as  awarded  by  the  said  commissioners,  which  he 
refused  to  accept,and  that  they  are  still  willing  to  pay  the  same. 
They  insist  that  the  bill  contains  no  equity ;  that  the  matters 
in  dispute  have  been  tried  by  the  commissioners;  that  they 
may  be  tried  again  before  the  court  of  common  pleas  upon  the 
appeal,  pursuant  to  the  provisions  of  the  act  of  incorporation, 
or  are  otherwise  triable  at  law,  and  that  the  complainant  is 
entitled  to  no  relief  in  equity. 

A  separate  answer  was  also  filed  by  James  Smith,  the  con- 
tractor by  whom  the  excavations  upon  the  complainant's  land 
were  being  made,  stating  that  the  work  was  done  by  him,  by 
order  and  under  the  direction  of  the  railroad  company  ;  that 
he  had  no  interest  in  the  work  except  as  a  contractor,  and  that 
in  making  the  excavations  and  grading  the  road,  no  unneces- 
sary damage  was  done  to  the  complainant's  land. 

Upon  filing  the  answer,  notice  was  given  by  the  defendants 
of  a  motion  to  dissolve  the  injunction. 

The  cause  came  on  for  hearing  upon  the  motion  to  dissolve 
the  injunction. 

JR.  L,  Armstrong  and  Wall,  in  support  of  the  motion. 
Browning,  Jeffers  and  Southard^  contra. 
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THE  CHANCELLOR.  The  defendants  in  this  case  were  incorpo- 
rated ty  an  act  of  the  legislature  of  Hew-Jersey,  on  the  first 
of  March,  eighteen  hundred  and  thirty -six,  for  the  purpose  ot 
constructing  a  railroad  from  Camden  to  Woodbury.  They  were 
duly  organized,  and  surveyed  and  laid  out  their  road,  which 
passed  through  the  land  of  the  complainant.  The  parties  could 
not  agree  as  to  the  price  of  the  land,  and  the  defendants,  in 
pursuance  of  the  ninth  section  of  the  act,  called  commission- 
ers, who  made  an  assessment  of  the  value  of  the  land  and 
damages  of  the  complainant ;  the  amount  whereof  the  defen- 
dants tendered  to  the  complainant,  which  he  refused  to  accept, 
and  appealed  from  the  decision  of  the  commissioners,  as  by 
the  same  section  he  was  authorized  to  do. 

After  making  the  tender  of  the  amount  reported  by  the  com- 
missioners,and  pending  the  appeal,  the  defendants  entered  upon 
the  land'of  the  complainant  and  commenced  making  their  road ; 
claiming  the  right  so  to  do  by  virtue  of  their  act  of  incorpora- 
tion, and  the  proceedings  had  under  it.  The  complainant  filed 
his  bill  for  an  injunction,  to  restrain  the  defendants  from  pro- 
ceeding to  make  their  road  until  the  question  of  damages  was 
settled  upon  the  appeal.  The  injunction  was  granted.  An 
answer  was  put  in  by  the  defendants  to  the  bill,  and  upon  that 
answer  the  defendants  now  move  to  dissolve  the  injunction. 

Under  these  circumstances,  the  first  question  presented  is, 
•whether  the  defendants,  by  virtue  of  their  eharter,  and  their 
proceedings  under  it,  are  entitled  to  enter  upon  and  take  pos- 
session of  the  land  of  the  complainant  and  make  their  road. 

The  decision  of  this  question  depends  upon  the  true  con- 
struction of  the  eighth  and  ninth  sections  of  the  act  incorporating 
the  defendants.  By  the  eighth  section,the  company  are  invested 
with  all  the  powers  necessary  to  ma^e  the  road,  and  for  that 
purpose  to  enter  upon  the  lands  and  form  the  road,  &c.  But 
their  power  is  limited  by  this  proviso :  "That  the  said  company 
shall  pay,  or  make  tender  of  payment,  of  all  damages  for  the 
occupancy  of  the  lands  through  which  the  said  road  may  be  laid 
out,  before  the  said  company,  or  any  person  in  their  employ, 
ihall  enter  upon  or  break  ground  in  the  premises,  except  for  the 
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purpose  of  surveying  said  route,  unless  the  consent  of  the  owner 
of  such  land  be  first  had  and  obtained." 

The  ninth  section  provides,  that  if  the  parties  cannot  agree  as 
to  the  price  of  the  land,  either  party  may  have  commissioners 
appointed,  "to  assess  the  price  or  value  of  said  land,  and  the 
damage  which  any  individual  may  sustain  by  the  road,  and 
from  the  decision  of  those  commissioners  either  party  may  appeal 
to  a  jury,  whose  duty  it  shall  be  to  assess  the  value  of  said  land 
and  all  damages  sustained,"  and  their  verdict  shall  be  final ; 
"and  upon  payment  or  tender  of  the  sum  so  found  by  the  com- 
missioners, or  by  the  jury,  with  costs,  if  any,  the  said  corpora- 
tion shall  be  deemed  to  be  seized  and  possessed  in  fee  simple  of 
all  such  lands  and  real  estate  so  appraised  as  aforesaid." 

The  rule  of  construction,  in  these  cases,  is  correctly  stated  by 
the  court  in  the  case  of  Buonaparte,  v.  The  Camden  and  Am- 
loy  Railroad  Co.,  1  Bald.  229.  Justice  Baldwin,  in  speaking 
of  the  authority  of  the  company  to  take  land,  remarks,  that 
"  their  authority  is  special,  limited  and  conditional,  and  must  be 
strictly  followed.  The  law  is  made  for  their  benefit,  and  it  is 
their  duty  to  take  the  previous  steps  incumbent  on  them,  or  they 
become  trespassers.  The  principle  is  this :  the  company  should 
not  be  interfered  with  if  they  are  within  their  authority;  but  for 
the  very  reason  that  such  large  powers  were  given,  the  court  will 
keep  them  within  the  limits  of  those  powers.  They  must  pursue 
the  precise  remedy  given  them  by  the  law,  and  are  entitled  to 
no  other." 

In  this  case,  the  precise  remedy  prescribed  by  the  act  in  case 
the  parties  cannot  agree  as  to  the  price  of  the  land,  is,  to  call 
commissioners ;  and  if  either  party  are  dissatisfied  with  their 
award,  to  appeal  to  the  next  court  of  common  pleas  and  have 
the  matter  submitted  to  a  jury. 

The  right  to  appeal  from  the  decision  of  the  commissioners  is 
unconditional,  and  requires  no  cause  to  be  shown.  It  is  as  much 
a  part  of  the  remedy  as  the  right  to  call  the-  commissioners.  And 
the  decision  of  the  jury  is  declared  to  be  final.  The  very  act  of 
appealing  sets  aside  the  report  of  the  commissioners,  and  the 
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question  of  the  value  of  the  land  and  damages  is  yet  entirely 
open.  It  is  the  duty  of  the  company,  who  claim  the  right  to  enter, 
to  show  affirmatively  that  they  have  the  right ;  and  I  cannot 
think  that  they  have  pursued  the  precise  remedy  given  them  by 
the  law  to  ascertain  the  value  of  the  land  and  damages,  when 
that  question  is  wholly  undetermined,  and  when  their  right  to 
the  property  depends  upon  paying  or  tendering  the  amount  of 
the  value  of  the  land  and  damages. 

But  it  was  contended  on  behalf  of  the  company,  that  by  the 
eighth  section  of  the  act,  they  were  authorized  to  take  possession 
of  the  land  and  make  their  road,  &c. ;  and  that  the  only  proviso 
or  condition  annexed  was,  that  they  should,  before  entry,  pay 
or  make  tender  of  payment,  of  all  damages  for  the  occupancy  of 
the  land  through  which  their  road  should  run.  And  that  the 
ninth  section  provides  the  means  by  which  they  shall  obtain  the 
title  to  the  lands ;  which  may  be  done  after  they  have  the  pos- 
session or  occupancy  of  the  land,  and  made  the  road,  by  virtue 
of  the  provisions  of  the  eighth  section. 

I  do  not  consider  this  the  true  construction  of  the  act.  By  the 
term  occupancy,  in  the  eighth  section,  I  think  the  legislature 
meant  all  the  right  or  interest  which  the  company  would  have 
in  the  land  for  the  purposes  contemplated  by  the  act.  For,  al- 
though in  the  latter  part  of  the  ninth  section  it  is  said,  that  the 
company  shall  be  "deemed  to  be  seized  and  possessed  in  fee 
simple,"  yet  by  the  twenty-second  section  it  is  declared,  that  if  at 
any  time  the  road  shall  be  abandoned,  the  land  shall  revert  to 
the  original  owner  or  owners;  thereby  limiting  the  interest  of  the 
company  to  the  mere  use  or  occupancy  of  the  land  for  the  pur- 
poses contemplated  by  the  act ;  which  gives  color  to  the  use  of 
the  term  occupancy  as  expressing  all  the  right  of  the  company  in 
the  land.  If  it  mean  any  right  less  than  their  entire  interest  in 
the  land,  it  must  be  an  occupancy  limited  either  in  point  of  du- 
ration, or  in  the  use  which  may  be  made  of  it.  No  such  limita- 
tion is  expressed  in  the  section,  nor  can  it  be  intended.  There- 
fore the  legislature,  in  the  eighth  section,  when  treating  of  the 
damages  for  the  occupancy  of  the  land,  must  have  intended  such 
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occupancy  as  was  necessary  for  the  company,  to  make  and  use 
the  road  according  to  the  terms  of  their  charter;  and  as  to  the 
value  of  the  land  holden,  it  is  immaterial  whether  the  company 
have  the  title  such  as  they  may  acquire  by  virtue  of  their  char- 
ter, or  the  mere  right  of  occupancy.  I  therefore  conclude  that 
the  legislature  used  the  term  occupancy,  to  express  all  the  right 
and  interest  which  the  company  could  acquire  in  the  land. 

But  if  it  be  otherwise,  it  does  not  help  the  case  of  the  defend- 
ants ;  for  by  the  eighth  section  it  is  expressly  provided,  that  they 
shall  not  enter  or  break  ground  until  they  have  paid  or  tendered 
all  damages  for  the  occupancy  of  the  land ;  and  there  is  no  pro- 
vision for  ascertaining  those  damages,  unless  that  provision  is 
found  in  the  ninth  section.  And  I  think  it  cannot  be  contended 
that  in  such  case  the  company  may  make  themselves  the  judges 
of  the  amount  of  damages,  and  obtain  a  right  of  entry  by  tender- 
ing such  amount  as  they  may  consider  sufficient ;  for  if  so,  their 
right  of  entry  would  be  as  perfect  by  tendering  an  insufficient 
r  mount,  as  an  amount  that  might  eventually  turn  out  to  be  suf- 
L'cient. 

In  the  case  of  Buonaparte  v.  The  Camden  and  Arriboy  Co.y 
1  Bald.  227,  the  court,  in  treating  of  this  subject,  say,  "We 
should  have  no  hesitation  in  enjoining  the  execution  of  the  law, 
if  it  provided  no  compensation,  without  declaring  it  void.  This 
v;ould  do  justice  to  the  individual  without  defeating  the  objects 
of  the  law."  "We  would  continue  the  injunction  till  the  com- 
pany had  made  the  compensation,  without  imposing  on  the  owner 
any  burthen  of  seeking  or  pursuing  any  remedy,  or  leaving  him 
exposed  to  any  risk  or  expense  in  obtaining  it."  The  duty  of 
the  legislature  is  to  provide  for  compensation,  and  of  the  com- 
pany to  make  it,  simultaneously  with  the  disseizin  of  the  owner 
and  the  appropriation  of  his  property  to  the  purposes  of  the  law." 

Under  ary  view  of  the  case,  I  am  of  opinion  that  the  defend- 
ants had  no  right  to  enter,  except  to  make  their  survey ;  and 
the  only  question  remaining  is,  whether  this  court  should  inter- 
fere by  its  injunction. 

It  is  a  case  where  the  company  claim  the  right  to  enter,  and 
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have  entered,  under  color  of  law,  without  having  complied  with 
the  requirements  of  that  law. 

In  the  case  of  Buonaparte  v.  The  Camden  and  Arriboy  Co., 
already  cited,  the  court,  in  treating  of  the  remedy,  say,  "  If  his 
rights  of  property  are  about  to  be  destroyed  without  the  au- 
thority of  law,  or  if  lawless  danger  impends  over  them  by  per- 
sons acting  under  color  of  law,  when  the  law  gives  them  no 
power,  or  when  it  is  abused,  misapplied,  exceeded,  or  not  strictly 
pursued,  and  the  act  impending  would  subject  the  party  com 
mitting  it  to  damages  in  a  court  of  law  for  a  trespass,  a  court 
of  equity  will  injoin  its  commission." 

In  this  case,  according  to  my  view,  the  company  have  exceed- 
ed their  power,  and  not  strictly  pursued  their  remedy,  and  there- 
fore brought  themselves  within  the  operation  of'  the  above 
principle  ;  and  I  am,  therefore,  of  opinion,  that  the  injunction 
should  be  continued  until  the  company  shall  have  agreed  with 
the  complainant,  or  established  their  rights  according  to  the 
provisions  of  the  ninth  section  of  their  act  of  incorporation. 

Order  accordingly. 

CUED  in  Metier  v.  Eos.  and  Am.  B.  B.  Co.,  10  G  -E  0.  218. 
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JOHN  CASLEB  v.  JOHN  I.  THOMPSON. 

Equity  will  decree  the  specific  performance  of  a  parol  agreement  for  the  sale 
of  land,  if  the  purchase  money  has  been  paid,  possession  of  the  land  taken 
by  the  purchaser,  and  improvements  made  thereon.* 

BILL  for  the  specific  performance  of  a  parol  agreement  for 
the  sale  of  land,  and  for  an  injunction  to  restrain  the  vender 
from  proceeding  at  law  to  recover  possession  from  the  vendoe. 
Upon  filing  the  bill  an  injunction  issued,  as  prayed  for.  Hear- 
ing upon  bill,  answer,  replication  and  proofs. 

Vredenburg,  for  complainant. 
Hartshorne,  for  defendant. 

THE  CHANCELLOR.  The  bill  charges,  that  defendant,  ir 
eighteen  hundred  and  twenty-five,  sold  certain  premises  to  com- 
plainant  for  fifty  dollars,  by  verbal  agreement ;  that  he  put  com 

*  Part  performance  of  a  parol  agreement  for  the  sale  of  land,  will  take  the 
case  out  of  the  statute  of  frauds,  and  a  specific  performance  will  be  decreed 
in  equity.  What  acts  amount  to  a  part  performance  ?  See  1  Fonb.  Eq.  183 
note  e.;  2  Story's  Eq.  sec.  760. 
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plainant  in  possession,  which  he  still  retains ;  he  paid  the  con- 
sideration and  made  some  improvements  on  the  premises,  by 
building  fences  and  other  small  improvements. 

The  defendant  refused  to  give  a  deed,  but  brought  ejectment 
for  the  possession.  The  complainant  prays  an  injunction,  and 
that  defendant  be  compelled  to  give  deed,  &c. 

The  defendant,  in  his  answer,  admits  an  agreement,  and 
that  he,  the  complainant,  went  into  possession  under  the  agree- 
ment; that  he  still  has  possession,  and  it  is  proved  that  he  paid 
the  consideration,  which  the  defendant  offers  to  restore ;  but  he 
insists,  by  way  of  avoidance,  that  the  agreement  was  conditional, 
and  that  by  it  he  was  not  bound  to  give  a  deed,  as  the  condition 
had  not  been  complied  with ;  and  he  denies  that  he  sold  the  said 
lot  in  any  other  wise  except  upon  said  condition. 

As  this  allegation  of  a  condition,  set  up  by  the  defendant,  is 
not  in  answer  to  any  charge  in  the  bill,  it  becomes  the  defendant 
to  prove  it,  if  he  would  avail  himself  of  the  benefit  of  it;  but  as 
there  is  no  evidence  upon  the  subject  of  the  condition,  I  lay  it 
aside. 

But  the  defendant,  although  he  admits  the  sale,  yet  at  the 
same  time  denies  having  sold  the  lot  in  any  other  way  than 
upon  said  condition. 

It  is  not  necessary,  in  this  case,  to  inquire  how  far  it  might  be 
proper  to  take  the  admission  of  the  defendant,  that  he  sold  the 
lot,  separate  from  the  allegation  that  the  sale  was  conditional, 
for  the  allegation  of  the  complainant  in  this  respect,  is  sustained 
by  the  evidence  in  the  case,  without  reference  to  that  part  of 
the  answer.  Robinson  swears  that  he  surveyed  the  lot  for  the 
defendant,  in  August,  eighteen  hundred  and  twenty-six,  and  he 
understood  from  both  parties,  "  that  it  was  for  the  purpose  of 
making  a  deed  for  it  to  Casler,  who  had  bought;  that  they  both 
wanted  a  deed  made."  The  agreement  is  also  proved  by  Hart 
and  Reid.  And  it  is  admitted  that  he  went  into  possession  by 
the  consent  of  the  defendant;  that  he  paid  the  consideration  and 
improved  the  property,  and  retained  the  undisputed  possession 
for  some  years. 
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And  the  question  now  occurs,  whether  in  such  case  a  specific 
performance  should  be  decreed.  I  know  of  no  rule  to  the  con- 
trary. Here  the  part  performance  is  certainly  of  the  identical 
agreement  mentioned  in  the  bill,  and  that  contract  is  proved. 

It.  has  been  held,  that  payment  of  part  of  the  consideration 
money, .or  taking  possession  and  making  substantial  improve- 
ments, will  take  the  case  out  of  the  statute  of  frauds :  Wet- 
more  v.  White,  et.  al,  2  C.  C.  E.  87.  But  here  all  the  pur- 
chase money  is  paid,  possession  taken  and  held  for  years,  and 
improvements  made. 

Let  there  be  a  decree  for  specific  performance  and  iudgment 
to  remain,  &c. 


LEVI  PEACOCK,  and  LETTIS  his  Wife,  sueing  by  B.  H.  PEA- 
COCK, her  next  friend,  v.  JOHN  BLACK  and  THOMAS  BLACK, 
Executors  of  DANIEL  NEWBOLD,  deceased,  who  was  Exec- 
utor of  JOHN  HOLLINSHEAD,  deceased. 

"Where  a^>ill  for  the  recovery  of  a  legacy  bequeathed  to  a  married  woman,  was 
filed  thirty-one  years  after  the  death  of  the  testator,  twenty-four  years  af- 
ter the  settlement  of  his  estate,  and  seventeen  years  after  the  death  of  the 
executor,  and  no  cause  shown  for  the  delay,  the  bill  was  dismissed  on  the 
ground  of  the  presumption  of  the  payment  of  the  demand,  arising  from 
the  time  which  elapsed  after  the  right  of  action  accrued  before  suit  brought. 

The  cases  of  Ellison  v.  Moffai,  1  John.  Chan,  R.  46,  and  Jones  \.  TurberviUe, 
2  Vesey,  jun.  11,  approved. 

Bill  by  a  married  woman,  (sueing  by  her  next  friend,)  and 
her  husband,  for  the  recovery  of  a  legacy  bequeathed  to  the 
wife. 

The  bill  states,  that  John  Ilolliiishead,  late  of.the  township  of 
Northampton,  being  possessed  of  a  very  considerable  personal 
estate  of  various  descriptions,  and  also  seized  and  possessed  of  a 
very  considerable  real  estate,  and  being  of  sound  mind  and  me- 
mory, on  or  about  the  twenty-fifth  day  of  April,  in  the  year  of 
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our  Lord  one  thousand  eight  hundred  and  one,  made  his  last  will 
and  testament,  in  writing,  of  that  date,  signed,  sealed  and  pub- 
lished in  the  presence  of  three  subscribing  witnesses,  and  execu- 
ted in  due  form  of  law  to  pass  real  and  personal  estate,  in  the 
words  and  figures  and  substance  following,  to  wit:  "I,  John 
Hollinshead,  of  the  township  of  Northampton,  in  the  county  of 
Burlington,  and  state  of  New-Jersey,  farmer,  being  somewhat 
indisposed  as  to  my  bodily  health,  but  of  perfect,  sound  and  dis- 
posing mind  and  memory,  do  think  proper  to  make  my  last  will 
and  testament  in  manner  and  form  following.  Imprimis.  I  give 
and  bequeath  unto  my  loving  wife  the  sum  of  five  hundred 
pounds,  to  be  paid  by  my  executors  as  soon  as  they  conveniently 
can  raise  the  money  from  the  sales  of  my  property  ;  also  it  is  my 
wiH  that  my  wife  shall  have  and  enjoy  one  room  in  the  house 
where  I  now  dewl,  and  have  a  horse  kept  on  hay  and  grass ;  also 
use  of  the  kitchen  during  her  widowhood ;  which  said  sum  of  mo- 
ney and  other  things  I  give  and  bequeath  unto  her  as  full  satisfac- 
tion and  in  lieu  of  her  dower  of  and  in  my  real  estate.  Item.  I  give 
and  bequeath  to  my  natural  daughter  that  I  had  by  Virgin  Bis- 
hop, one  hundred  and  fifty  pounds,  to  be  paid  in  one  year  after 
my  death  by  my  executors  or  executor.  Item.  I  give  and  devise 
unto  my  daughter  Sarah  Hollinshead  the  plantation  wlfereon  I 
now  live,  to  her  and  heir's  and  assigns  for  ever  on  the  following 
condition ;  that  is,  as  soon  as  my  executors  or  executor  shall  settle 
my  estate  they  shall  appoint  three  judicious  men  to  appraise  the 
above  said  farm,  and  if  the  said  farm  should  be  appraised  to  a 
greater  amount  than  my  daughter  Lettis's  and  Elizabeth's  shares, 
then  and  in  that  case  it  is  my  will  that  my  above  mentioned 
daughter  Sarah  shall  pay  each  of  her  above  mentioned  sisters, 
Lettis  and  Elizabeth,  such  sums  as  shall  make  them  equal  to  her 
share.  Item.  I  give  and  devise  unto  my  son-in-law  Levi  Pea- 
cock, all  that  lot  of  land  on  the  south  side  of  a  new  ditch  cut  for 
the  purpose  of  draining  his  swamp  on  the  north  side  of  his 
farm.  Item.  All  the  rest,  residue  and  remainder  of  my  estate,  real 
and  personal,  whatsoever,  after  my  just  debts,  funeral  charges  and 
the  legacies  above  mentioned  are  paid,  I  give,devise  and  bequeath 
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unto  my  daughter  Lettis  and  my  daughter  Elizabeth's  children — 
equally  to  bo  divided,  Lettis's  share  to  be  one  half — the  chil- 
dren's share  to  be  placed  out  on  interest,  to  be  paid  unto  the 
above  mentioned  Elizabeth  during  her  natural  life  for  the  main- 
tenance and  education  of  them ;  but  in  case  it  should  so  happen 
that  my  daughter  Sarah  should  die  without  leaving  lawful  is- 
sue, in  that  case  her  share  and  part  of  my  estate  to  go  to  her  sur- 
viving sisters  and  their  heirs  equally,  share  and  share  alike. 
Lastly  I  do  hereby  nominate,  constitute  and  appoint  my  friends, 
Daniel  l^ewbold  and  William  Irick,  esqr's,  of  Northampton 
aforesaid,  executors  of  this  my  will,  and  constitute  them  guard- 
ians of  my  daughter  Sarah  until  she  shall  attain  to  lawful  age. 
I  hereby  revoke  all  former  wills  by  me  at  any  time  made.  In 
testimony  of  all  which  I  have  hereunto  set  my  hand  and  seal,  this 
twenty-fifth  day  of  April,  the  year  eighteen  hundred  and  one." 
The  bill  further  states,  that  about  the  beginning  of  the  month 
of  May  in  the  same  year,  the  said  John  Hollinshead,  being  so 
seized  of  the  said  real  and  personal  estate,  died,  with  out  altering 
or  revoking  the  said  will,  and  thereupon  afterwards,  to  wit,on  the 
eleventh  day  of  May,  in  the  same  year,  the  said  Daniel  New- 
bold  and  William  Irick,  the  executors  named  in  the  said  will, 
duly  proved  the  same  and  took  upon  themselves  the  execution 
thereof,  and  the  same  was  regularly  recorded  and  entered  in  the 
surrogate's  office  of  the  said  county,  and  affiled  of  record  in  the 
prerogative  office  at  Trenton,  agreeably  to  law ;  and  by  virtue 
thereof  the  said  Daniel  Newbold,  one  of  the  said  executors,  (the 
said  William  Irick,  the  other  executor,  acting  only  for  conformity 
and  without  intermeddling  with  the  money  arising  from  the  sales 
of  the  real  and  personal  estate  of  the  testator  or  other  assets  of  the 
eaid  estate,)  possessed  himself  of  all  the  personal  estate  and  effect? 
of  the  testator,  and  sold  and  conveyed  divers  portions  of  the  real 
estate  of  the  testator,  under  pretence  that  authority  was  given  by 
the  said  will  to  sell  the  same  and  receive  the  money  therefor  to  a 
very  considerable  amount,  and  much  more  than  sufficient  to  sat- 
isfy all  his  just  debts,  funeral  and  testamentary  expenses  and 
specific  legacies ;  and  the  said  Daniel  Newbold  afterwards,  to  wit. 
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m  the  term  of  August,  in  the  year  of  our  Lord  one  thousand 
aight  hundred  and  seven,  did  exhibit  in  the  orphans'  court  of 
the  county  of  Burlington  his  account,  styling  himself  acting  ex- 
ecutor of  the  last  will  and  testament  of  the  said  John  Ilollins- 
liead,  as  well  of  and  for  so  much  of  the  goods,  chattels  and  per- 
sonal estate  and  the  net  proceeds  of  the  real  estate  of  the  said 
deceased,  sold  under  the  said  will,  as  had  come  to  his  hands  to 
be  administered  as  for  his  payments  and  disbursements  out  of 
the  same.  And  the  same  haying  been  audited  and  stated  by  the 
surrogate  of  the  county  and  been  referred  k>  auditors,  and  by 
them  re-stated,  the  said  orphans'  court  did  afterwards,  to  wit, 
in  the  term  of  August,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eight,  decree  that  the  same  should  be  allowed 
in-  all  things  as  reported  and  re-stated  by  the  said  auditors ; 
whereby  it  appears  that  the  residue  of  the  said  real  and  person- 
al estate  of  the  said  testator,  and  the  balance  in  the  hands  of  the 
said  Daniel  Newbold,  acting  executor  as  aforesaid,  to  be  paid 
and  distributed  agreeably  to  the  directions  of  the  said  last  will  and 
testament, was  six  thousand  and  six  dollars  and  eighty-two  cents. 
The  bill  further  states,  that  the  said  Daniel  Newbold,  acting 
executor  as  aforesaid,  in  his  life  time,  possessed  himself  of  all  the 
residue  and  balance  aforesaid  of  the  net  proceeds  of  the  said  real 
and  personal  estate  of  the  said  John  Hollinshead,  deceased,  and 
particularly  of  the  said  sum  of  six  thousand  and  six  dollars  and 
eighty-two  cents ;  his  co-executor,  William  Irick,  never  having 
meddled  with  the  same  or  received  any  part  thereof,  and  being 
so  possessed  thereof  afterwards  died,  to  wit,  in  or  about  the 
month  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifteen — having  in  his  lifetime  made  and  executed 
his  last  will  and  testament  in  writing,  and  thereby  appointed 
John  Black  and  Thomas  Black  the  executors  thereof,  andthere»- 
after  the  said  John  Black  and  Thomas  Black  duly  proved  the 
same  and  had  letters  testamentary  thereupon  granted  to  them  in 
due  form  of  law,  bearing  date  in  the  month  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifteen,  and 
took  upon  themselves  the  burthen  of  the  execution  thereof. 
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The  bill  further  charges,  that  the  said  Levi  Peacock  never  did 
either  legally  or  equitably  act  on  the  said  legacy  so  bequeathed 
to  the  said  Lettis,  or  reduce  the  same  into  his  possession,  or  at- 
tempt or  intend  so  to  do,  nor  did  the  said  Daniel  I^ewbold  in  hif 
life-time  pay  any  sum  whatever  on  account  thereof  ;  and  if  the 
said  Daniel  Newbold  in  his  life-time  had  done  so,  or  did  retain 
the  same  in  his  own  hands,  or  claim  so  to  do  in  order  to  satisfy 
any  debt  or  pretended  debt  due  or  claimed  to  be  due  from  the 
said  Levi,  he  acted  entirely  in  his  own  wrong  and  was  guilty  of 
a  violation  of  the  duty  imposed  upon  and  the  trust  reposed  in 
him  by  his  testator,  and  m  plain  and  manifest  contradiction  to 
the  said  trust,  and  to  the  will  and  intention  of  the  testator,  who 
well  knowing  that  the  said  Lettis  was  a  married  woman,  hath 
expressly  bequeathed  the  same  to  her,  so  that  the  same  might 
not  be  liable  or  subject  to  the  debts,  control  or  mismanagement ; 
of  her  husband. 

The  prayer  of  the  bill  is,  that  the  defendants,  executors  as 
aforesaid,  may  be  decreed  to  come  to  a  fair  and  just  account 
with  the  complainants,  for  or  in  respect  to  all  and  singular  the 
real  and  personal  estate  of  the  said  testator,  John  Hollinshead, 
which  came  to  the  hands  of  the  said  Daniel  Newbold,  in  his  life- 
time separately  or  which  was  received  by  him  or  by  any  other  • 
person  by  his  order  or  for  his  use  separately,  or  which  without 
liis  wilful  default  might  have  been  received  by  him,  and  that  the- 
same  may  be  applied  in  a  course  of  administration  agreeably  to  • 
the  directions  of  the  said  will,  and  thereout  the  said  Lettis  may  - 
be  fully  paid  the  said  one  half  of  the  said  residue  of  the  net  pro-- 
ceeds  of  the  said  real  and-  personal  estate,  agreeably  to  the  said! 
settlement  allowed  and  decreed  in  the  said  orphans'  court,  in  the- 
county  of  Burlington,  together  with  all  interest  due  thereon,  or- 
so  much  thereof  as  the  said  Lettis  may  appear  justly  entitled! 
unto  under  the  directions  of  the  said  will  of  the  said  testator,, 
and  that  the  same  may  be  settled  on  her  and  her  children  under- 
the  directions  of  this  court  for  her  sole  and  separate  use,  the  said! 
Levi  consenting  thereto  and  praying  that  the  same  may  be  made 
free  from  his  control,  and  waiving  and  relinquishing  his  marital 
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rights  in  respect  thereto,  or  to  any  part  of  the  said  legacy  as  far 
as  lie  hath  right  so  to  do,  and  that  the  complainants  may  have 
such  further  and  other  relief  in  the  premises  as  shall  be  agree- 
able to  equity  and  good  conscience. 

The  defendants,  by  their  answer,  admit  the  bequest,  and  the 
balance  in  the  hands  of  the  executor  upon  the  final  settlement  of 
his  accounts,  as  charged  in  the  bill.  But  they  say  that  although 
by  the  will  of  the  said  John  Ilollinshead,  deceased,  he  bequeath? 
to  the  said  Lettis  Peacock,  wife  of  Levi  Peacock,  and  not  to  the 
said  Levi  Peacock  himself ,  one  equal  undivided  half  part  of  the 
residue  of  his  estate,  yet  the  bequest  so  made  to  the  said  Letti? 
Peacock  being  of  personal  estate,  it  was  in  law  a  chose  in  action 
which  the  said  Levi  Peacock,  as  her  husband,  he  having  survi 
ved  the  said  John  Ilollinshead,  the  testator,  had  full  and  legal 
right  to  make  his  own  exclusive  property  by  reducing  the  same 
into  his  possession  ;  that  they  have  been  informed  and  verily  be 
lieve  and  trust  they  will  be  able  to  prove,  that  the  said  Levi  Pea 
cock,  did  after  the  death  of  the  said  John  Hollinshead,  call  upon 
the  said  Daniel  Newbold  in  his  life  time  as  acting  executor  of  the 
last  will  and  testament  of  the  said  John  Hollinshead,  deceased, 
and  did  claim  of  the  said  Daniel  Newbold  the  one  equal  half 
part  of  the  residue  of  the  estate  of  the  said  John  Hollinshead,  de 
ceased,  so  as  aforesaid  bequeathed  to  his  wife  Lettis,  declaring 
that  it  was  his  intention  to  reduce  the  same  into  his  possession 
and  thus  make  it  a  part  of  his  own  proper  estate ;  and  the  said 
Levi  Peacock,  being  largely  indebted  unto  the  said  Daniel  New 
bold,  in  his  own  right,  and  also  as  executor  of  the  last  will  and 
testament  of  the  said  John  Hollinshead,  deceased,  on  various 
accounts,  and  the  said  Levi  Peacock  also  having  claims  against 
the  said  Daniel  Newbold  in  his  own  person  and  right  as  well  as 
executor  as  aforesaid,  the  said  Daniel  Newbold  and  Levi  Pea- 
cock at  the  request  of  the  said  Levi  Peacock,  accounted  together, 
in  which  accounting  together  the  said  Levi  Peacock  was  charged 
with  such  sums  of  money  as  he  admitted  he  owed  to  the  said 
Daniel  Newbold  in  his  own  right,  and  also  as  executor  as  afore- 
said, and  received  credit  for  such  claims  as  he  had  against  the 
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said  Daniel  Newbold  as  executor  as  aforesaid,  and  also  for  the 
amount  of  his  private  account  against  the  said  Daniel  Newbold; 
and  the  said  Levi  Peacock  having  declared  his  intention  to  re- 
duce the  legacy  so  beq  ueathed  to  the  said  Lettis,  his  wife,  into 
his  own  possession,  and  make  it  a  part  of  his  own  proper  estate, 
credit  was  also  granted  him  upon  that  accounting,  at  his  own  re- 
quest, for  the  one  equal  half  part  of  the  residue  of  the  estate  of 
the  said  John  Hollinshead,  deceased,  amounting,  according  to 
the  said  settlement  before  the  said  orphans'  court  of  the  county 
of  Burlington,  to  the  sum  of  three  thousand  and  three  dollars 
and  forty-one  cents ;  and  there  appearing  upon  that  accounting 
and  settlement  between  the  said  Daniel  Kewbold  and  the  said 
Levi  Peacock,  to  be  a  considerable  balance  still  remaining  due 
from  the  said  Levi  Peacock  to  the  said  Daniel  Newbold,  the  said 
Levi  Peacock  agreed  to  pay  to  the  said  Daniel  Xewbold  the  said 
balance,  and  to  accept  the  credit  so  given  to  him  in  the  said 
settlement  and  accounting,  in  full  discharge  of  the  one  half  part 
of  the  residue  of  the  estate  of  the  said  John  Hollingshead,  decea- 
sed, so  bequeathed  to  the  said  Lettis  his  wife. 

And  the  defendants  further  say,  that  the  final  account  of  the 
said  Daniel  Xewbold,  as  acting  executor  of  the  last  will  and  tes- 
tament of  the  said  John  Hollinshead,  deceased,  was  settled  and  a 
decree  of  confirmation  made  thereon  before  the  orphans' court  of 
the  said  county  of  Burlington,  in  the  term  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eight ;  that  the 
said  Daniel  l^ewbold  survived  after  the  said  settlement  until  the 
month  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifteen,  and  during  the  interval  between  the  said 
settlement  and  the  death  of  the  said  Daniel  Newbold,  a  period  of 
more  than  six  years,  the  said  Daniel  Newbold  recovered  a  judg- 
ment for  a  large  amount  against  the  said  Levi  Peacock,  in  the 
inferior  court  of  common  pleas  in  and  for  the  said  county  of  Bur- 
lington, and  caused  an  execution  of  fieri  facias  de  bonis  and  terris 
to  be  issued  thereupon,  and  to  be  delivered  to  the  sheriff  of  the 
said  county  of  Burlington  to  be  executed  in  due  form  of  law, 
under  and  by  virtue  of  which  execution  the  estate,  real  and  per- 
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sonal,  of  the  said  Levi  Peacock,  was  sold,  and  the  proceeds  of  the 
said  sale  fell  short  of  the  amount  due  to  the  said  Daniel  Newbold 
on  the  said  judgment  and  execution  ;  ever  since  which  sale  the 
said  Levi  Peacock  and  Lcttis  his  wife,  have  been  and  still  are  ID 
indigent  circumstances ;  that  after  the  death  of  the  said  Daniel 
Newbold,  and  after  these  defendants  had  taken  upon  themselves 
the  execution  of  his  will  and  the  settlement  of  his  estate,  to  wit, 
in  the  term  of  August,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifteen,  these  defendants  made  application  to  the 
orphans'  court,  in  and  for  the  said  county  of  Burlington,  to  limit 
and  appoint  a  time  within  which  the  creditors  of  the  said  Daniel 
Newbold,  deceased,  should  bring  in  their  debts,  demands,  and 
claims  against  his  estate,  conformably  to  the  provisions  of  ths 
statute  in  such  case  made  and  provided ;  upon  which  application 
the  said  court  in  the  term  last  aforesaid,  did  by  a  rule  of  the  said 
court  order  and  direct  the  defendants  as  executors  as  aforesaid,  to 
give  public  notice  to  the  creditors  of  the  estate  of  the  said  deceased 
to  bring  in  their  debts,  demands,  and  claims  against  the  same 
within  one  year  from  that  time,  by  setting  up  such  notice  in  live 
of  the  most  public  places  in  the  county  of  Burlington  for  the 
space  of  two  months,  and  also  by  advertising  the  same  for  the 
like  space  in  one  of  the  newspapers  printed  in  this  state  ;  and  that 
if  any  creditor  should  neglect  to  exhibit  his  or  her  debt,  demand  or 
claim,  within  the  time  so  limited,  after  public  notice  given  as 
aforesaid,  such  creditor  should  be  for  ever  barred  of  his  or  her 
action  therefor  against  these  defendants,  as  executors  as  afore, 
said  ;  which  notice  the  defendants  immediately  thereafter  caused 
to  be  set  up  and  published  according  to  the  requirements  of  the 
said  rule ;  and  that  after  the  sale  of  the  estate  of  the  said  Levi 
Peacock  under  the  execution  aforesaid,  the  said  Levi  Peacock 
and  Lettis  his  wife,  or  either  of  them  never  pretended  to  the  said 
Daniel  Newbold,  in  his  lifetime,  as  these  defendants  verily  be- 
lieve, that  they  or  either  of  them  had  any  claim  upon  the  said 
Daniel  Newbold  for  the  residuary  share  of  the  estate  of  the  said 
John  Hollinshead,  deceased,  bequeathed  as  aforesaid  to  the  said 
Lettis,  or  that  the  same  was  not  fully  paid,  although  suffering 
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during  the  whole  of  that  period  under  the  pressure  of  great 
poverty ;  and  frotn  the  time  of  the  decease  of  the  said  Daniel 
Newbold,  until  the  exhibition  of  their  bill  in  this  case,  the  said 
Levi  Peacock  and  Lettis  his  wife  slept  over  their  said  claim,  not- 
withstanding the  said  rule  of  the  said  orphans'  court  and  the  pub 
lie  notice  given  by  these  defendants  as  aforesaid,  and  never  did 
claim  of  these  defendants,  or  either  of  them,  the  said  residuary 
share  of  the  estate  of  the  said  John  Hollinshead,  deceased,  so  be 
queathed  to  the  said  Lettis,  or  pretend  that  the  said  Daniel  £Tew- 
bold  was  indebted  to  them,  or  either  of  them,  on  that  or  on  any 
other  account ;  and  the  defendants  insist  that  the  great  delay  of 
the  said  Levi  Peacock  and  Lettis  his  wife,  in  making,  this  de- 
mand, is  a  circumstance  strongly  corroborative  of  the  truth  of 
these  defendant's  defence  against  the  said  claim ;  and  that  the 
said  Levi  Peacock  and  Lettis  his  wife,  have  been  induced  to  pre- 
fer at  this  day,  after  having  suffered  it  to  sleep  for  more  than 
twenty  years,  so  stale  a  claim,  from  the  hope  that  the  death  of 
the  said  Daniel  Newboldand  the  great  lapse  of  time  would  put 
it  out  of  the  power  of  the  defendants  to  prove  that  the  said  resi- 
duary share  had  been  paid  to  the  said  Levi  Peacock ;  and  that 
their  testator  having  thus  in  his  lifetime  paid  the  said  legacy  to 
the  said  Levi  Peacock,  husband  of  the  said  Lettis,  they  cannot 
now  be  lawfully  called  into  question  respecting  the  same  in  this 
honorable  court ;  and  the  defendants  deny  that  the  said  Levi 
Peacock  had  any  other  just  and  lawful  claims  against  the  said 
Daniel  Newbold,  either  in  his  own  right  or  as  executor  of  the 
said  John  Hollinshead,  deceased,  except  those  for  which  he  was 
allowed  credit  in  the  said  settlement  and  accounting  between  the 
said  Daniel  Newbold  and  the  said  Levi  Peacock. 

The  complainants  filed  a  replication,  and  the  cause  was  heard 
upon  the  pleadings  and  proofs. 

Wall  and  1.  H.  Williamson,  for  the  complainants. 
4,  Brown  and  H.  W.  Green,  for  the  defendants. 
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THE  CHANCELLOK.  This  bill  was  originally  filed  by  Lev] 
Peacock  and  his  wife  Lettis,  who  sued  by  her  next  friend,  to  re- 
cover of  John  and  Thomas  Black,  as  executors  of  Daniel  New- 
bold,  deceased,  the  amount  of  a  legacy  given  by  John  Hollins- 
head,  deceased,  to  the  said  Lettis  Peacock,  who  was  his  daugh- 
ter, and  Daniel  Newbold  was  acting  executor  of  said  Hollinshead, 
deceased.  The  defendants,  in  their  answer,  insist  that  Daniel 
Newbold,  in  his  life  time,  paid  this  legacy  to  Levi  Peacock  or 
his  wife  ;  and  the  decision  of  the  case  depends  upon  the  evidence 
as  to  the  truth  of  this  defence. 

It  appears  that  John  Hollinshead  died  in  eighteen  hundred  and 
one.  His  will  is  dated  April  twenty  fifth,  and  was  proved  May 
eleventh,  of  that  year.  After  making  several  devises,  he  gives 
the  residue  of  his  estate  to  his  daughter  Lettis,  and  his  daughter 
Elizabeth's  children  ;  one  half  to  Lettis,  and  the  other  half  to  be 
placed  out  at  interest  for  her  use  during  her  life,  and  then  to  her 
children,  &c. 

This  estate  was  settled  in  the  orphan's  court  in  eighteen  hun- 
dred and  eight  ty  auditors,  and  the  balance  in  the  hands  of  the 
executor  ascertained  to  be  six  thousand  and  six  dollars  and  eighty 
two  cents  ;  for  the  half  of  which,  with  interest  from  that  time, 
the  complainants  claim  the  decree  of  this  court. 

Daniel  Newbold,  the  executor,  died  in  eighteen  hundred  and 
fifteen.  The  bill  in  this  case  was  filed  in  eighteen  hundred  ami 
thirty-two,  which  is  thirty-one  years  after  the  death  of  the  testa 
tor  under  whom  the  complainants  claim — twenty  four  years  af telr 
the  estate  was  -settled,  and  the  amount  of  the  legacy  thereby  as' 
certained — and  seventeen  years  after  the  death  of  Daniel  New- 
bold,  the  executor. 

There  is  no  positive  evidence  of  payment,  but  the  defendants 
rely  upon  the  presumption  of  payment  arising  from  the  time 
which  has  elapsed  since  the  right  of  action  accrued,  which  pre- 
sumption they  allege  is  strengthened  by  the  further  evidence 
which  will  be  hereafter  adverted  to. 

If  the  case  rested  upon  the  above  stated  facts,  unexplained  by 
any  evidence  on  the  part  of  the  complainant  to  account  for  the 
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delay,  I  should  be  disposed  to  give  effect  to  the  defence  of  the 
defendants. 

In  the  case  of  Ellison  v.  Representatives  of  Moffat,  1  John. 
Chan.  R.  46,  where  the  bill  was  filed  for  an  account  upon  trans- 
actions before  the  revolutionary  war,  which  were  interrupted 
by  that  war,  the  chancellor  observes,  "  The  parties  lived  in  the 
same  county,  and  without  accounting  for  the  delay,  the  complain- 
ant suffered  &  period  of  twenty-six  years  to  elapse  from  the  ter- 
mination of  the  war  to  the  time  of  filing  his  bill.  It  would  not 
be  sound  discretion  to  overhaul  accounts  in  favor  of  a  party  who 
has  slept  on  his  rights  for  such  a  length  of  time,  especially 
against  the  representatives  of  the  other  party,  wrho  have  no 
knowledge  of  the  original  transaction," 

And  in  the  case  of  Jones  v,  Turberville,  2  Vesey,  jr.  11,  lord 
commissioner  Eyre  remarks,  that  at  law  claims  are  presumed 
satisfied  after  a  certain  lapse  of  time,  and  "  courts  of  equity 
would  do  very  ill  by  not  adopting  this  rule.  So  essential  is  it 
to  general  justice,  that  though  the  presumption  has  often  hap- 
pened to  be  against  the  truth  of  the  fact,  yet  it  is  better  for  the 
ends  of  general  justice  that  the  presumption  should  be  made 
and  favored,  and  not  be  easily  rebutted,  than  to  let  in  slight 
evidence  of  demands  of  this  nature,  from  which  infinite  mis- 
chief and  injustice  might  arise." 

I  approve  the  doctrine  of  these  cases.  But  it  is  not  necessary, 
in  this  case,  to  rely  entirely  upon  the  length  of  time,  to  raise  the 
presumption  of  payment  That  presumption  is  very  much 
strengthened  by  the  evidence  in  the  case.  It  appears  that  about 
ten  years  after  the  death  of  Hollinshead,  Newbold  obtained  a 
judgment  against  Levi  Peacock  for  a  large  amount,  and  sold 
his  farm  and  goods ;  and  after  the  death  of  Newbold,  his  exe- 
cutors, the  above  named  defendants,  also  obtained  a  judgment 
against  Levi  Peacock  before  a  justice  ;  and  it  is  mast  manifest 
from  the  evidence,  that  Levi  Peacock  became  intemperate  soon 
after  the  estate  of  Hollinshead  was  settled,  and  that  ho  was 
poor  at  the  time  of  the  death  of  Daniel  Newbold,  who  was  in 
good  circumstances. 
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These  circumstances  are  in  aid  of  the  presumption  of  pay- 
ment ;  and  I  can  find  no  evidence  which  tends  to  explain  the 
delay  on  the  part  of  the  complainants.  I  can  hardly  consider 
it  possible,  that  a  man  situated  as  Mr.  Peacock  was,  should 
allow  so  long  a  time  to  elapse  without  recovering  this  legacy, 
and  not  be  able  to  show  some  satisfactory  cause  for  the  delay. 
But  so  far  from  accounting  for  the  delay,  the  direct  evidence; 
in  the  cause  strongly  confirms  the  presumption  of  payment. 

Joseph  Hilliard,  testifies  that  he  had  heard  Lettis  Peacock 
say  "that  she  expected  her  legacy  would  have  been  more;  she 
expected  her  father's  estate  was  so  large  that  she  would  have 
had  more  than  she  had  had.  She  did  not  say  it  had  been 
paid,  but  witness  supposed  from  what  she  said  that  it  had  been 
settled,  and  that  the  amount  was  smallerthan  she  had  expected." 

Alanson  White  testifies,  that  since  the  sale  of  Peacock's 
place  by  the  sheriff,  he,  Peacock,  rode  up  to  Mount  Holly  with 
him,  and  said  he  was  going  to  settle  with  Daniel  Newbold,  or 
with  his  estate,  and  when  he  returned  informed  witness  that 
he  had  closed  the  settlement  that  day. 

George  Early  testifies  that  since  the  sale  he  has  heard  Pea- 
cock and  Newbold  talking  upon  the  subject.  Peacock  said, 
"  that  affair  of  Lettis,  my  wife,  is  settled  at  last,  after  so  long 
time,  and  done  with."  And  both  Peacock  and  Newbold  said 
that "  they  were  glad  that  matter  about  the  wife's  legacy  was 
settled  and  done  with." 

There  is  other  testimony  of  a  similiar  import,  but  from  this 
I  am  entirely  satisfied,  that  in  the  negociatioris  between  New- 
bold  and  Peacock,  this  legacy  has  been  settled ;  and  I  have  no 
fear  that  the  presumption  of  law,  in  this  case,  will  be  in  oppo- 
sition to  the  fact. 

Let  the  bill  be  dismissed,  with  costs.* 

Decree  accordingly. 

*  The  decree  in  this  cause  was  unanimously  affirmed,  except  as  to  costs, 
by  the  court  of  errors  and  appeals,  at  November  term,  eighteen  hundred  and 
forty-five.  The  parties  were  directed  to  pay  each  their  own  costs,  in  the  court 
below  and  on  the  appeal. 

AFFIBMED,  1  Hal  ch.  535. 

CITED  in  Black:  and  WhitaU ;  1  Stock.  586-589. 
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The  EXECUTOR  of  MARY  WALTON  v.  JAMES  HERBERT. 

If  the  defendant  is  properly  charged  in  the  bill,  as  executor,  or  devisee,  or  in 
any  other  special  capacity,  it  is  no  ground  of  demurrer  that  the  subpoena 
is  issued  against  him  generally,  -without  stating  the  character  in  which  he 
issued. 

TELE  bill  is  filed  against  James  Herbert,  surviving  executor 
of  James  Herbert,  deceased.  The  prayer  is  for  process  against 
said  James  Herbert.  The  subpoena  issued  against  James  Her 
bert  generally,  without  stating  the  character  in  which  he  is  sued 
General  demurrer. 

Dayton,  for  defendant  in  support  of  demurrer. 
Ilartslwrne,  for  complainant,  contra. 

THE  CHANCELLOR.  The  cases  cited  by  the  defendant,  in 
support  of  the  demurrer,  do  not  apply  to  this  case. 

In  the  case  of  Travis  v.  Waters,  1  John.  Chan.  R.  48,  the  bill 
of  rovivor  was  filed  by  heirs  and  devisees,  when  it  should  have 
beon  filed  by  the  executors,  &c. 

And  in  the  case  of  the  executor  of  Brasher  v.  Van  Court- 
landt,  2  John.  Chan.  R.  247,  it  was  objected  that  the  subpoena 
was  issued  against  the  defendant  in  his  individual  capacity, 
when  he  should  have  been  described  as  a  committee.  The 
court  do  not  sustain  the  objection,  it  being  made  at  the  time  of 
the  final  decree  ;  but  they  do  not  decide  what  they  would  have 
done  in  case  the  objection  had  been  made  upon  the  return  of 
the  subpoena. 

i  It  is  by  inspecting  the  bill  that  the  defendant  ascertains  the 
nature  of  the  charge  against  him,  the  subpoena  only  gives  him 
notic?  that  there  is  a  bill  filed  against  him,  and  if  he  be  pro- 
perly charged  in  the  bill  as  executor,  or  devisee,  or  in  any  othei 
capacity,  it  is  not  a  good  objection,  that  the  subpoena  is  issued 
against  him  generally. 


74  CASES  IN  CHANCERY, 


Ex'r  of  Walton  v.  Herbert. 


In  the  case  of  Elmendorf  v.  Delancy,  1  Hopldns,  556,  the 
court  very  properly  remarks,  "  that  it  is  essential  that  the  de- 
fendants should  be  clearly  designated  as  such ;  but  it  cannot  be 
material  whether  they  are  designated  by  praying  process 
against  them  in  the  form  of  courts  of  equity,  or  by  a  positive 
allegation  that  they  are  impleaded  as  defendants  according  to 
the  forms  of  courts  of  law." 

Demurrer  overruled,  with  costs. 
Order  accordingly. 


CHAELOTTE  STTLLWELL  v.  MAETHA  PEASE  et  al. 

A  testator  devises  unto  his  son,  J.  P.,  his  mansion  house  farm  in  fee,  "  with 
this  reserve,  that  the  said  J.  P.  or  his  heirs  afford  a  lawful  maintenance  to 
my  daughter  A.  S.  and  her  two  daughters  from  said  farm,  as  long  as  they 
live  and  should  want  the  same."  He  further  devises  as  follows:  "I  will 
that  my  daughter  A.  S.  should  abide,  and  have  a  lawful  maintenance,  and 
her  two  youngest  daughters  with  her,  on  said  homo  farm,  as  long  as  she 
the  said  A.  S.  lives,  and  her  two  daughters  shall  want  their  maintenance. " 

Held,  that  after  the  death  of  A.  S.  her  daughters  were  not  bound  to  remain 
upon  the  home  farm  to  entitle  themselves  to  the  provision  made  for  them 
in  the  will. 

Dayton,  for  complainant. 
Hartshorne,  for  defendant. 

THE  CHANCELLOR.  This  case  depends  upon  the  true  con- 
struction of  the  will  of  Adam  Pease,  deceased,  the  grandfather 
of  complainant ;  it  is  dated  November  tenth,  eighteen  hundred 
and  thirty-one,  and  by  it  he  devises  as  follows:  "I  will  that 
my  beloved  wife,  Martha  Pease,  should  have  at  her  own  will 
and  pleasure,  full  possession,  control  and  use  of  the  house  I  now 
live  in,  every  part  thereof,  to  her  only,  and  to  occupy  as  she 
pleases,  with  all  the  home  farm  that  I  now  live  upon,  to  hei 
only  use,  as  long  as  she  lives  and  remains  my  widow,  and  no 
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longer.  Then  I  will  that  my  son,  John  Pease,  should  come  in, 
(not  his  family,)  with  my  beloved  wife,  Martha  Pease,  to  live  ; 
and  that  he  the  said  son,  John  Pease,  should  till  an<\  manage 
mid  farm  to  the  best  advantage,  under  the  said  Martha  Pease, 
and  the  said  John  Pease  is  to  let  the  said  Martha  Pease  to  have 
to  her  share  of  all  the  net  proceeds  of  said  farm,  every  year,  in 
season  and  good  order,  one  equal  third  part  to  her  use,  and  the 
other  two  thirds  to  be  the  said  John  Pease's,  for  his  compensa- 
tion, and  to  be  done  in  co-expense,  by  Martha  Pease  and  John 
Pease ;  and  that  my  colored  man  Jacob,  and  Hester  his  wife, 
should  remain  on  said  farm  with  said  Martha  and  John  Pease, 
in  co-alike  in  their  maintenance,  and  clothing,  and  sickness  and 
death,  and  that  to  be  done  for  them  as  long  as  my  beloved  wife, 
Martha  Pease,  should  live  and  remain  my  widow,  &c.  Then  I 
will  and  bequeath  unto  my  son,  John  Pease,  after  the  death  of 
my  widow  Martha  Pease,  all  ihe-mantion  farm  that  I  now  live 
upon,  the  same  part  of  land  described  as  aforesaid,  to  him  and 
his  lawful  heirs,  for  ever,  with  this  reserve,  that  the  said  John 
Pease,  or  his  heirs,  afford  a  lawful  maintenance  of  my  daughter, 
Ann  Stillwell,  and  her  two  daughters  named  Charlotty  and  Lu- 
cincla  Stillwell,  ofrom  said  farm,  as  long  as  they  live,  and  shoul 
want  the  same." 

And  in  a  subsequent  part  of  the  will,  he  devises  as  follows: 
"  Item.  I  will  that  my  daughter,  Ann  Stillwell,  should  abide, 
and  have  a  lawful  maintenence,  and  her  two  youngest  daugh- 
ters with  her,  on  said  farm  that  I  now  live  upon,  as  long  as  she 
the  said  Ann  Stillwell  lives,  and  her  two  daughters  shall  want 
their  maintenance,  named  Charlotty  and  Lucinda  Stillweil,  and 
the  aame  to  be  done  by  my  beloved  wife,  Martha  Pease,  and 
rny  son,  John  Pease,  after  my  death,  of  and  from  said  home 
farm,  for  her  portion  of  my  estate." 

There  can  be  no  doubt  but  that  John  Pease  took  this  devise, 
subject  to  and  charged  with  the  support  of  Ann  Stillwell,  and 
her  two  daughters,  Charlotte  and  Lucinda.  But  the  defendant 
contends,  in  the  first  place,  that  they  agreed  to  go  out  to  the 
west,  and  that  he  provided  a  support  for  them  there  ;  and  that 
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the  mother,  Ann  Still  well,  and  one  daughter,  Lucinda,  actually 
went  out,  but  that  Charlotte,  the  present  complainant,  refused 
to  go ;  and  that  she  ought  to  be  bound  by  that  agreement,  as 
she  was  then  nineteen  years  old,  &c. 

The  fact  that  she  was  a  minor,  is  a  sufficient  answer  to  this 
point,  particularly  as  it  is  not  perceived  in  what  manner  she 
was  to  bebenefitted  by  the  agreement,  nor  is  it  at  all  material 
whether  she  remained  here  by  the  interference  of  Jonathan 
Pease,  or  from  her  own  unbiassed  wish  ;  the  whole  of  the  tes- 
timony upon  that  subject  is  impertinent. 

In  the  next  place,  the  defendant  contends  that  he  is  not 
bound  to  support  Charlotte  except  upon  the  home  farm,  and 
alleges  that  he  has  provided  boarding  and  lodging  for  her 
there. 

There  is  nothing  in  this  objection ;  John  Pease  takes  the  farm 
with  this  reserve,  "that  the  said  John  Pease,  or  his  heirs,  afford 
a  lawful  maintenance  of  my  daughter.  Ann  Still  well,  and  her 
two  daughters,  named  Charlotty  and  Lucinda  Stillwell,  ofrom, 
said  farm,  as  long  as  they  live  and  should  want  the  same." 

There  is  no  condition  annexed,  in  this  part  of  the  devise ; 
and  in  the  latter  part  of  the  will,  where  it  is  provided  that  Ann 
Stillwell  should  abide  on  the  farm  with  her  two  daughters,  it  is 
only  during  the  life  of  Ann  Stillwell,  and  any  argument  which 
might  possibly  be  founded  upon  that  part  of  the  will,  is  de- 
stroyed by  the  death  of  Ann  Stillwell,  the  mother.  I  do  not 
mean  to  intimate  that  even  in  the  life  time  of  Ann  Stillwell,  the 
complainant,  Charlotte  Stillwell,  would  be  bound  to  abide  on 
the  home  farm  in  order  to  entitle  her  to  the  support  provided 
by  the  will  of  her  grandfather.  This  cannot  operate  oppressive- 
ly to  the  defendants,  for  the  court  will  take  care  that  the  charge 
for  the  support  be  fair  and  reasonable. 

I  shall,  therefore,  declare  that  the  said  home  farm  mentioned 
in  the  will  of  Adam  Pease,  is  charged  with  the  reasonable  main- 
tenance and  support  of  Charlotte  Stilhvell ;  and  that  a  master  of 
this  court  be  directed  to  inquire  and  report  what  annual  sum  is 
requisite  for  such  reasonable  maintenance,  and  what  amount  is 
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now  due  to  said  Charlotte  on  that  account,  and  what  is  the  net 
value  of  the  yearly  rents  and  profits  of  the  said  farm  as  it  now 

exists. 

CITED  in  Van  Duyner  v.  Van  Duyner's  Ex.  1  Me  Car.  53. 


The  TRUSTEES  of  the  ASSOCIATE  REFORMED  CHURCH  in  Kew- 
burgh,  and  the  TRUSTEES  of  the  ASSOCIATE  REFORMED  CHURCH 
in  Little  Britain,  v.  The  TRUSTEES  of  the  THEOLOGICAL 
SEMINARY  at  Princeton. 

The  general  synod  of  the  Associate  Reformed  church  have,  by  the  constitu- 
tion of  the  said  church,  no  authority  to  do  any  act,  or  make  any  regulation, 
which  interferes  with  the  established  order  of  the  church. 

The  act  of  union  between  the  general  synod  of  the  Associate  Reformed 
church  and  the  general  assembly  of  the  Presbyterian  church,  adopted  on 
the  twenty-first  day  of  May,  eighteen  hundred  and  twenty-two,  is  invalid. 

A  transfer  of  the  funds  of  the  church,  as  a  consequence  of  the  said  union, 
and  necessarily  connected  therewith,  is  also  invalid. 

JThat  portion  of  the  Associate  Reformed  church  which  refused  to  acquiesce 
in  the  act  of  union,  but  maintained  its  separate  and  independent  existence, 
retained  all  the  rights  and  interest  in  the  funds  which  the  church  possessed 
prior  to  the  act  of  union. 

Neither  the  donor  of  trust  property,  nor  any  other  person  into  whose  hands 
it  may  come,  has  a  right  to  apply  it  to  any  other  purpose  than  that  for 
which  it  was  originally  intended. 

It  is  a  well  established  principle,  that  when  parfc  of  any  religious  association 
separate  and  establish  a  new  society,  they  cease  to  be  members  of  the  origi- 
nal society,  and  have  no  longer  any  claim  to  their  property. 

Where  property  has  been  given  in  trust  for  a  church  not  incorporated,  it  is 
competent  for  any  person  belonging  to  that  church,  on  behalf  of  himself 
and  of  all  others  belonging  to  that  church  and  entitled  to  the  use  of  the 
funds,  to  come  into  a  court  of  equity  to  enforce  the  execution  of  the  trust. 

And  if  the  church  consists  of  various  congregations,  any  one  or  more  of  such 
congiegations,  being  incorporated,  may  in  like  manner  enforce  the  execu- 
tion of  the  trust 

THE  bill  is  filed  by  the  trustees  of  the  Associate  Reformed 
church,  in  Newburgh,  and  the  trustees  of  the  Associate  Re- 
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formed  congregation  in  Little  Britain,  who  sue  as  well  for  them- 
selves as  in  behalf  of  all  the  other  Associate  Reformed  churches 
and  congregations  in  the  state  of  New  York,  interested  and  con- 
nected in  the  matters  therein  mentioned  and  contained. 

The  bill  states,  that  the  complainants  have  been  severally  and 
respectively  incorporated  under  and  according  to  the  provisions 
of  an  act  of  the  legislature  of  the  state  of  New  York,  entitled, 
"  An  act  to  provide  for  the  incorporation  of  religious  societies," 
by  the  corporate  names  and  styles  herein  before  mentioned,  and 
now  exist  as  religious  incorporations  in  the  state  of  New  York, 
using  and  entitled  to  the  privileges  of  taking  into  their  possession 
and  custody  all  the  temporalities  belonging  to  their  churches, 
whether  the  same  consist  of  personal  or  real  estate,  and  whether 
the  same  shall  have  been  given,  granted  or  devised  directly  to 
their  church,  or  to  any  other  person  for  their  use ;  and  of  sueing 
or  being  sued  by  their  corporate  name  or  title,  in  all  courts  of 
law  or  equity,  and  of  receiving,  holding  and  enjoying,  all  the 
debts,  demands,  rights  and  privileges,  and  estates  belonging  to 
their  churches  in  whatsoever  manner  the  same  may  have  been 
acquired,  in  whose  name  soever  the  same  may  be  held ;  and  of 
purchasing  and  holding  real  and  personal  estate  for  the  use  of 
their  churches  or  other  pious  uses,  and  other  privileges  and 
powers  by  the  said  act  granted  and  conferred.  That  there  are 
now  in  the  state  of  New  York,  seventeen  other  Associate  Re- 
formed churches,  also  incorporated  under  and  according  to  the 
provisions  of  the  act  herein  before  mentioned,  associated  with 
the  complainants,  professing  the  same  articles  of  faith,  the  same 
church  discipline  and  government,  and  governed  by  one  and  the 
same  synod  or  church  judiciary,  called  the  Associate  Reformed 
synod  of  the  state  of  New  York,  and  forming  and  comprising 
a  distinct  body  or  sect  of  Christians,  under  the  general  denomi- 
nation of  the  Associate  Reformed  church;  that  the  constitu- 
tional and  established  form  of  government  of  the  Associate 
Reformed  church  is  the  presbyterial  by  several  sorts  of  assem- 
blies composed  of  pastors  and  other  elders,  which  assemblies  are 
congregational,  classical  and  sy nodical,  in  a  just  subordination 
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of  the  congregational  assemblies  to  the  classical,  and  of  the  clas- 
sical assemblies  to  the  synodical;  that  the  congregational  assem- 
blies consist  of  the  minister  or  ministers  and  elders  of  a  partic- 
ular congregation,  and  are  called  sessions ;  that  the  classical  as- 
semblies are  composed  of  all  the  ministers  within  a  certain  dis- 
trict, each  accompanied  by  a  ruling  elder,  commissioned  from  the 
session,  and  are  called  presbyters ;  that  a  synodical  assembly  con- 
sists of  several  presbyteries  met  together,  and  is  called  a  synod. 
And  it  is  provided  by  the  constitution  and  articles  for  the  gov- 
•  eminent  of  said  church,  that  when  the  multiplication  of  pres- 
byteries and  distances  from  each  other  render  it  impracticable  to 
meet  all  in  one  synod,  that  they  be  divided  into  two  or  more 
synods,  as  circumstances  may  require ;  that  in  such  case  all  the 
particular  synods  meet  together  by  presbyterial  delegation  in 
one  general  synod  ;  and  it  is  further  provided,  that  neither  a 
particular  synod  nor  such  general  synod,  can  do  any  act  affect- 
ing the  general  interests  of  the  church,  without  submitting  the 
same  to  the  presbyteries  for  their  judgment  therein.  That  in  the 
year  eighteen  hundred  and  one,  the  Associate  Reformed  church, 
consisting  of  and  comprising  about  thirty  congregations,  with 
settled  ministers,  was  divided  into  seven  presbyteries,  viz.  the 
presbytery  of  Washington  and  the  presbytery  of  New-York,  in 
the  state  of  New- York ;  the  first  presbytery  of  Pennsylvania, 
the  second  presbytery  of  Pennsylvania,  the  first  and  second 
presbyteries  of  Carolinaa  and  Georgia,  and  the  presbytery  of 
Kentucky ;  and  the  said  presbyteries  met  together  and  formed 
one  synod,  called  the  Associate  Reformed  synod.  That  on  or 
about  the  second  day  of  June,  in  the  year  eighteen  hundred  and 
one,  the  said  The  Associate  Reformed  synod,  agreed  upon  and 
adopted  the  following  resolutions : 

First,  That  a  minister  of  this  church  be  sent  to  Great  Britain 
and  Ireland,  or  either  of  them,  to  procure  a  competent  number 
of  evangelical  ministers  and  probationers,  and  that  his  expenses 
be  defrayed  from  the  synodical  fund. 

Second,  That  he  be  authorized  to  procure  a  number  of  pious 
and  intelligent  students  of  divinity,  who  shall  engage  to  repair, 
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after  the  completion  of  their  studies,  to  the  United  States,  and 
place  themselves  under  the  direction  of  the  synod. 

Third,  That  he  be  further  authorized  and  enjoined  to  solicit 
donations  in  money,  for  the  purpose  of  erecting  and  maintain- 
ing a  theological  seminary,  for  the  education  of  youtli  for  the 
holy  ministry. 

Fourth,  That  according  as  the  moneys  in  his  Lands  shall  per- 
mit, he  be  also  authorized  to  purchase  a  library  for  said  semi- 
nary, and  a  collection  of  those  books  which  are  most  needful 
and  useful  for  this  synod,  to  be  distributed  among  their  minis- 
ters and  students  as  shall  hereafter  be  directed,  and  that 
shall  solicit  donations  of  books  for  both  these  purposes. 

And  in  pursuance  of  said  resolutions,  chose  and  appointed 
the  reverend  John  M.  Mason  for  the  said  mission,  and  ordered 
and  directed  the  payment  of  the  expenses  of  the  said  John  M. 
Mason  ;  and  also  provided  for  the  supplying  of  the  congrega- 
tions at  New-York,  during  the  absence  of  their  pastor,  the  said 
John  M.  Mason,  at  the  expense  of  the  said  synod. 

The  bill  further  states,  that  in  pursuance  of  the  said  resolu- 
tions and  appointment,  the  said  John  M.  Mason  proceeded  to 
Great  Britain,  in  the  year  eighteen  hundred  and  one,  and  re- 
ceived and  collected,  for  the  use  of  the  theological  seminary  of 
the  Associate  Reforroed  church,  the  sum  of  five  thousand  one- 
hundred  and  forty-six  dollars  and  ninety-three  cents;  and  also 
received  donations  of  books  valued  at  three  hundred  and  fifty- 
six  dollars  and  seventy-six  cents.  That  of  the  money  so  col- 
lected and  received,  the  sum  of  four  thousand  one  hundred  and 
thirty-four  dollars  was  expended  by  the  said  John  M.  Mason, 
in  the  purchase  of  books  for  a  library,  for  the  said  theological 
seminary,  which  were  brought,  together  with  the  said  books 
received  in  Great  Britain,  to  the  city  of  New- York,  in  the  year 
eighteen  hundred  and  two. 

That  large  collections  in  the  several  Associate  Reformed 
churches  of  the  United  States,  and  large  contributions  and  do- 
nations from  individual  members  of  said  churches,  were  made 
and  received  for  and  appropriated  to  the  endowment  and  estab- 
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lishment  of  a  theological  seminary  of  the  Associate  Reformed 
church. 

That  soon  after  the  retnrn  of  the  said  John  M.  Mason  from 
Great  Britain,  a  theological  seminary  of  the  Associate  Re- 
formed church  was  established  in  the  city  of  New  York,  which 
received  and  was  endowed  with  the  books  herein  before  men- 
tioned, and  with  the  funds  from  time  to  time  collected  and  con- 
tributed for  its  use,  and  large  additions  were,  from  time  to  time, 
made  to  the  library  of  the  said  theological  seminary ;  and  the 
complainants  state  and  charge  that  the  several  collections,  con- 
tributions and  donations  before  mentioned,  were  made  from  and 
by  the  members  of  the  Associate  Reformed  church,  a  distinct 
and  separate  religious  sect  or  denomination  of  Christians,  and 
were  intended  in  all  cases,  by  the  donors,  for  the  special  and 
particular  use  of  that  particular  church  or  denomination,  and 
became  and  was  the  common  property  of  the  Associate  Reform- 
ed church. 

That  in  the  year  eighteen  hundred  and  two,  the  said  Asso- 
ciate Reformed  synod,  with  the  assent  and  concurrence  of  the- 
presbyteries,  was,  by  the  resolutions  and  determination  of  the- 
said  synod,  divided  into  four  particular  synods,  and  a  general 
synod  constituted  and  appointed,  agreeably  to  the  constitution^ 
and  articles  of  the  church,  according  to  the  following  plan  : 

First,  That  the  presbyteries  of  New  York  and  "Washington, 
be  constituted  into  one  synod,  to  be  called  the  synod  of  New- 
York. 

Second,  That  the  first  presbytery  of  Pennsylvania  be  divi- 
ded into  two  presbyteries,  to  be  called  the  presbytery  of  Phila- 
delphia and  the  presbytery  of  Big  Spring  ;  and  that  these  pres- 
byteries constitute  one  synod,  to  be  called  the  synod  of  Penn> 
sylvania. 

Third,  that  the  second  presbytery  of  Pennsylvania  be  here1- 
after  called  the  presbytery  of  Monongahela,  and  together  with 
the  presbytery  of  Kentucky,  constitute  one  synod,  to  be  called! 
the  synod  of  Scioto. 

Fourth,  That  the  first  and  second  presbyteries  of  the  Caro- 
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lina?  and  Georgia  constitute  oiie  synod,  to  be  called  the  synod 
of  t lie  Carol inas. 

Fifth,  That  the  aforesaid  arrangements  take  place  from  and 
after  the  adjournment  of  the  present  meeting  of  the  synod,  and 
that  the  general  synod  hold  their  first  meeting  at  Greencastle,  on 
the  last  Wednesday  of  May,  in  the  year  eighteen  hundred  and 
four.  That  the  said  meeting  was  accordingly  held,  and  that  the 
general  synod  continued  to  meet  annually,  on  their  own  ad- 
journments, until  the  year  eighteen  hundred  and  twenty-two 

That  in  the  year  eighteen  hundred  and  twenty,  the  synod  oi 
Scioto  separated  and  withdrew  from  the  jurisdiction  of  the  gen- 
eral synod,  without  the  consent  of  the  general  synod  ;  and  that 
in  the  year  eighteen  hundred  and  twenty-one,  the  synod  of  the 
Carol  inas  was  separated  from  the  said  general  synod,  and  con- 
stituted an  independent  synod,  with  the  consent  of  the  said  gen- 
eral synod. 

The  bill  further  states,  that  by  the  common  consent  of  the 
church,  the  supreme  judicatory  of  the  Associate  Reformed 
church  acted  as  trustees  for  the  church,  and  possessed  and  exer- 
cised a  general  superintendance  and  control  over  the  property 
and  funds  of  the  church  and  of  the  seminary,  until  the  year  eigh- 
teen hundred  and  twenty-two;  and  that  under  their  direction 
the  books  and  library  of  the  seminary  were  in  the  immediate 
custody  and  possession  of  John  M.  Mason,  unttt  the  removal  of 
the  said  Joha  M.  Mason  from  the  city  of  Xew  York,  and  after  his 
removal  they  were  in  the  immediate  custody  of  some  person  or 
persons  conneeted  at  that  time  with  the  Associate  Reformed 
church,  but  whose  names  are  unknown  to  the  complainants; 
but  the  complainants  state  the  fact  to  be,  that  they  were  kept 
in  New  York,  in  the  custody  of  the  said  John  M.  Mason,  and 
of  the  person  or  persons  who  succeeded  him  as  the  agents  of 
the  said  Associate  Reformed  church,  or  officers  of  the  theologi- 
cal seminary  of  the  Associate  Reformed  church. 

That  in  the  year  eighteen  hundred  and  twenty-one,  a  propo- 
sal was  made  by  the  general  assembly  of  the  Presbyterian 
church,  to  the  general  synod  of  the  Associate  Reformed  church, 


JULY  TERM,  1837.  83 

Associate  Reformed  Church  v.  Trustees  of  Theological  Seminary. 

to  unite  the  churches,  on  the  basis  and  articles  of  union  herein- 
after set  forth ;  and  that  said  proposal  and  articles  of  union 
were  by  the  resolution  of  the  said  general  synod,  in  pursuance 
of  the  constitution  of  the  Associate  Reformed  church,  referred 
to  the  consideration  of  the  different  presbyteries  of  the  Associate 
Reformed  church,  with  an  injunction  to  the  said  presbyteries 
to  report  their  judgment  thereon,  to  the  said  general  synod, 
at  their  next  meeting. 

That  at  the  next  meeting  of  the  general  synod,  in  the  year 
eighteen  hundred  and  twenty-two,  three  presbyteries  out  of  the 
five  represented  in  the  said  general  synod,  reported  their  dis- 
sent and  judgment  against  the  proposal  and  articles  of  union ; 
that  the  presbyteries  opposed  to  the  union,  were  not  fully  repre- 
sented in  said  general  synod  ;  that  the  general  synod  pro- 
ceeded to  the  consideration  and  decision  of  the  question  of  the 
union,  and  that  thearticles  of  union  hereinafter  set  forth,  were 
adopted  by  a  majority  of  one  vote  of  the  delegates  who  voted 
on  the  question,  but  by  a  minority  of  the  delegates  present. 

That  the  articles  ot  union  adopted  by  the  said  general  synod 
in  manner  aforesaid,  were  as  follows: 

First,  The  different  presbyteries  of  the  Associate  Reformed 
church  shall  either  retain  their  separate  organization,  or  shall 
be  amalgamated  with  those  of  the  general  assembly,  at  their 
own  choice ;  in  the  former  case  they  shall  have  as  full  powers 
raid  privileges  as  any  other  presbytery  in  the  united  body,  and 
shall  attach  themselves  to  the  synods  most  convenient. 

Second,  The  theological  seminary  at  Princeton,  under  the 
care  of  the  general  assembly,  and  the  theological  seminary  of 
the  Associate  Reformed  church,  shall  be  consolidated. 

Third,  Whereas,  moneys  to  the  amount  of  between  nine  and 
ten  thousand  dollars,  which  were  given  to  the  general  synod  of 
the  Associate  Reformed  church,  and  of  which  the  interest  or  pro- 
duct only,  was  to  be  applied  to  the  support  of  a  theological  semin- 
ary, were  necessarily  used  in  the  current  expenses  thereof,  which 
moneys  so  expended,  were  assumed  by  the  synod  as  its  own  debt, 
at  au  interest  of  seven  percent ;  the  united  body  agree  to  make  a 
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}oint  effort  to  repay  the  same,  andwill  apply  theinterest  accruing 
thereon,  to  the  maintenance  of  a  professorship  of  biblical  litera- 
ture in  the  seminary  at  Princeton,  analogous  to  that  which  now 
exists  in  the  Associate  Reformed  church  ;  and  until  such  pro- 
fessorship shall  be  established,  the  said  interest  or  product  shall 
be  used  for  the  general  purposes  of  the  seminary. 

Fourth,  The  theological  library  and  funds  belonging  to  the 
Associate  Reformed  church,  shall  be  transferred  and  belong  to 
the  seminary  at  Princeton. 

That  the  Reverend  Mr.  Smith,  in  behalf  of  himself,  and 
Messrs.  Otterson,  Forrest,  McCullough  and  Lefferts,  by  the  per- 
mission of  the  said  general  synod,  entered  the  following  protest 
upon  tho  minutes  thereof : 

Whereas,  the  plan  of  union  agreed  upon  by  the  committees 
appointed  by  the  general  assembly  of  the  Presbyterian  church, 
and  the  general  synod  of  the  Associate  Reformed  church,  refer- 
red by  the  latter,  in  May,  eighteen  hundred  and  twenty-one, 
to  their  respective  presbyteries,  was  at  their  meeting  on  May, 
twenty -first,  eighteen  hundred  and  twenty  two,  adopted  by  the 
general  synod  of  the  Associate  Reformed  church ;  now,  there- 
fore, the  undersigned,  for  the  glory  of  God,  in  maintaining  the 
purity  of  the  discipline,  worship,  doctrine  and  government  of 
liis  house ;  for  the  preservation  of  their  own  characters,  and  for 
the  exoneration  of  their  own  consciences,  hereby  do,  in  the 
name  of  the  Lord  Jesus  Christ,  most  solemnly  and  deliberately, 
protest  against  the  said  resolution,  for  the  following  reasons, 
to  wit : 

Because,  the  expression  of  the  sentiments  with  regard  to  the 
union,  both  by  the  congregations  and  presbyteries,  a  large 
majority  of  the  former  and  a  majority  of  the  latter  being  de- 
cidedly opposed  to  it,  was  entirely  disregarded  in  the  determi- 
nation. 

Because  the  adoption  of  said  plan,  instead  of  being  an  ex- 
pression of  the  sentiments  of  the  Associate  Reformed  church, 
was  effected  by  the  delegates  from  the  presbytery  of  Philadel 
phia  alone,  only  one  member  from  the  remaining  four  pres- 
byteries voting  in  its  favor. 
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Because,  there  is  no  likelihood,  from  the  diversity  of  senti- 
ment that  exists  between  the  protesters  and  members  of  the 
general  assembly,  respecting  many  of  the  doctrines  of  the  gos- 
pel as  well  as  the  government  of  the  church,  and  many  other 
things  permitted  by  them,  in  direct  opposition  to  the  standards 
of  their  church,  that  the  union  could  be  accomplished  with 
those  feelings  of  reciprocity  that  ought  characterize  Christian 
churches  in  forming  so  close  and  intimate  a  connection. 

The  bill  further  states,  that  immediately  after  the  adoption 
of  the  resolutions  and  articles  of  union,  in  manner  before 
mentioned,  the  library  and  books  herein  before  mentioned,  and 
the  funds  of  the  Associate  Reformed  church,  and  of  the  theolo- 
gical seminary  of  the  Associate  Reformed  church,  were  all 
transferred,  delivered,  and  paid  over  to  the  theological  seminary 
at  Princeton,  and  have  ever  since  been  possessed,  used  and  en- 
joyed by  the  said  theological  seminary  at  Princeton. 

The  complainants  respectfully  charge  and  submit  that  the 
act  and  vote  of  union  with  the  Presbyterian  church,  by  tho 
general  synod  of  the  Associate  Reformed  church  was  void  and 
of  no  effect,  being  contrary  to  the  constitution  and  established 
articles  of  government  of  the  said  church,  in  opposition  to  the 
vote  and  judgment  of  a  majority  of  the  presbyteries  of  said 
church  duly  and  solemny  given  and  expressed,  and  also  con- 
trary to  the  wishes  of  a  large  majority  of  the  congregations  and 
members  of  the  said  Associate  Reformed  church  ;  and  that  the 
granting,  ceding  and  delivery  of  the  library  and  funds  afore- 
said, was  unlawful  and  void,  not  only  for  the  causes  next 
herein  before  mentioned,  but  also  because  the  said  general  sy- 
nod were  merely  the  trustees  of  the  Associate  Reformed  church, 
entrusted  with  the  said  library  and  funds  only  for  the  special 
uses  and  purposes  for  which  the  same  were  collected  and  in- 
tended by  the  donors,  and  had  no  authority  to  give,  cede,  or 
dispose  of  the  same,  either  to  the  theological  seminary  of  an- 
other church,  or  to  an  other  person  or  persons  whatsoever. 

That  a  large  majority  of  the  Associate  Reformed  churches 
in  the  state  of  New  York,  refused  to  concur  in  the  said  union 
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but  continued  and  still  continue  in  the  same  established  form 
ind  order  of  the  Associate  Reformed  church  and  church  gov- 
ernment, maintaining  the  uninterrupted  and  unchanged  exist- 
ence of  the  separate  and  distinct  church  or  denomination  called 
ind  known  as  the  Associate  Reformed  church  ;  and  the  com- 
plainants respectfully  submit,  that  the  separation  of  some  por- 
tion of  the  congregations  and  members  of  the  Associate  Re- 
formed church,  from  the  said  church,  and  their  union  and  junc- 
tion with  the  Presbyterian  church,  though  it  diminished  the 
numbers  and  strength,  had  no  effect  whatever  to  take  away  or 
destroy  the  existence  or  continuance,  or  in  any  manner  impair 
the  rights,  of  the  said  Associate  Reformed  church. 

That  the  Associate  Reformed  Church  has  increased  in  minis- 
ters and  members  since  the  year  eighteen  hundred  and  twenty- 
two,  and  now  comprises  more  than  thirty  congregations,  under 
the  care  of  four  Presbyteries,  viz :  the  presbyteries  of  New  York, 
Saratoga,  Washington  and  Caledonia,  all  under  the  seperinten- 
dence  and  government  of  the  synod  of  New  York,  and  being 
and  continuing  the  Associate  Reformed  church,  in  the  same 
form  and  in  all  essential  respects,  as  it  was  in  the  years  eighteen 
hundred  one  and  two,  when  the  books,  library  and  funds  afore- 
said were  principally  acquired. 

That  the  Associate  Reformed  church  have  now  a  theological 

o 

seminary  established  at  Newburgh,  in  the  state  of  New  York, 
in  direct  connection  with  the  Associate  Reformed  church,  and 
is  maintained  by  the  said  church,  and  devoted  to  the  education 
of  students  of  divinity  designed  for  the  ministry  in  said  church. 

That  the  cession  of  the  said  library  and  funds,  was  and  is 
wholly  unauthorized  and  void,  and  transferred  no  property 
therein  to  the  theological  seminary  at  Princeton,  or  to  the  trus- 
tees thereof  ;  and  the  complainants  and  those  in  whose  behalf 
they  claim,  being  the  Associate  Reformed  church,  are  owners 
thereof,  and  of  right  entitled  to  the  property  therein,  and  to 
the  possession  thereof. 

That  at  the  same  time,  with  the  said  library  and  funds,  or 
money,  all  the  accounts,  records,  books,  vouchers  and  catalogues. 
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appertaining  or  relating  to  the  same,  were  also  transferred  and 
delivered  over  to  the  said  theological  seminary  at  Princeton,  or 
to  the  trustees,  so  that  the  complainants,  or  those  in  whose  be- 
half they  claim,  are  unable  to  state  or  set  forth  particularly 
and  with  certainty  the  titles  or  numbers  of  books  composing 
the  said  library,  or  the  value  thereof,  or  the  amount  of  the  said 
funds,  but  from  information  and  belief,  that  the  books  compos- 
ing said  library  were  then  of  the  value  of  aboilt  nine  thousand 
dollars,  and  the  said  funds  were  of  the  amount  of  about  two 
thousand  dollars. 

That  ever  since  the  said  transfer,  the  said  theological  semi- 
nary at  Princeton  have  had,  and  still  have,  the  possession  and 
use  of  the  said  library  and  funds  under  the  care,  charge  and 
control  of  the  trustees  of  the  said  theological  seminary. 

The  prayer  of  the  bill  is,  that  the  said,  the  trustees  of  the 
theological  seminary  at  Princeton,  may  be  decreed  and  directed 
to  deliver  over  to  the  complainants  the  said  library  and  funds, 
and  to  pay  to  the  complainants  all  the  interest  accruing  on  said 
funds  since  they  received  the  same,  together  with  a  reasonable 
compensation  for  the  use  of  said  library;  and  may  also  be  de- 
creed to  deliver  over  to  the  complainants  all  the  account  books, 
vouchers,  catalogues  and  documents  appertaining  to  said  library 
and  funds;  and  that  the  complainants  may  have  such  other 
and  further  relief  in  all  and  singular  the  premises,  as  the  nature 
and  circumstances  of  the  case  may  require,  and  to  the  court 
shall  seem  most  meet. 

The  defendants,  by  their  answer,  admit  the  material  charges 
in  the  bill  touching  the  organization  of  the  Associate  Reformed 
church,  the  collection  and  appropriation  of  the  funds,  the  adop- 
tion of  the  act  of  union,  and  the  transfer  of  the  library  and 
funds  in  pursuance  thereof ;  but  they  insist  that  the  act  of  union 
was  made  by  the  supreme  judicatory  of  the  Associate  Reformed 
church,  upon  a  matter  within  its  cognizance  and  control,  and 
that  the  said  act  was  constitutional  and  valtd.  That  if  the  said 
act  of  union  was,  as  is  alleged  in  the  bill  of  complaint,  in  oppo- 
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sition  to  the  vote  and  judgment  of  a  majority  of  the  presbyter- 
ies of  the  said  Associate  Reformed  church,  (which  the  defend- 
ants do  not  admit.)  that  the  validity  of  the  said  act  of  union, 
and  the  transfer  of  the  library  and  funds  in  pursuance  thereof, 
was  not  thereby  affected  or  in  any  wise  impaired,  inasmuch  as 
by  the  constitution  of  the  said  church,  it  is  the  provinceof  the 
general  synod  not  only  to  decide  questions  respecting  doctrine 
and  discipline,  "but  also  in  general  to  preside  over  the  religious 
interests  of  the  church  at  large,  and  to  establish  such  regula- 
tions relative  thereto  as  to  them  shall  seem  meet;  that  the  pow- 
er of  the  presbyteries,  under  the  said  constitution,  touching  such 
universal  and  permanent  regulations  as  may  be  made  by  the 
said  synod,  is  advisory  merely ;  and  that  the  action  of  the  synod 
is  by  the  constitution  of  the  church  binding  and  operative, 
whether  the  inferior  judicatories  concur  therein  or  not. 

The  defendants  further  in  answering  say,  that  soon  after  the 
formation  of  the  said  union,  and  in  pursuance  of  the  first  arti- 
cle thereof,  a  large  number  of  congregations  forming  a  part  of 
the  Associate  Reformed  church,  and  under  the  care  of  the  gen- 
eral synod  at  the  time  of  the  union,  became  united  with  the 
Presbyterian  church,  and  still  continue  in  union  therewith  ;  and 
they  insist,  that  inasmuch  as  the  said  congregations  acted  un- 
der the  directions  and  in  accordance  with  the  decision  and  de- 
cree of  the  supreme  judicatory  of  the  Associate  Reformed, 
church,  of  which  they  then  formed  a  constituent  part,  they  are 
not  separated  from  the  said  church,  nor  have  they  forfeited 
any  of  their  rights,  privileges  or  immunities  as  members  of  the 
said  church,  nor  have  they  in  any  wise  seceded  therefrom,  but 
that  they  are  in  fact  still  members  of  the  said  church,  now 
united  under  the  said  articles  of  union  with  the  Presbyterian 
churoh,  and  that  they  are  entitled  to  all  the  rights,  privileges 
and  immunities  to  which  they  were  entitled  as  members  of  the 
Associate  Reformed  church  at  the  time  of  the  said  union,  and 
the  more  especially,  as  the  said  Associate  Reformed  and  Pres- 
byterian churches  "are  one  in  doctrine,  discipline  and  form  oi 
government. 

They  further  say,  that  in  pursuance  of  the  articles  of  union, 
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the  theological  seminary  of  the  Associate  Reformed  church  and 
the  theological  seminary  at  Princeton  under  the  cars  of  the 
general  assembly  of  the  Presbyterian  church,  were  consolid- 
ated, and  so  continue;  that  the  said  library  and  funds  were 
transferred  to  and  held  by  the  defendants,  in  trust,  and  for  the 
benefit  of  the  said  seminary;  and  they  insist  that  the  general 
Eynod  of  the  Associate  Re-formed  church  had  full  power  and 
authority  to  make  the  said  transfer  for  the  purpose  aforesaid, 
and  that  the  trust  fund  is  not  diverted  from  the  purpose  for 
which  it  was  intended  by  the  donors. 

They  further  insist,  that  the  synod  of  New  York  is  not  iden- 
tical with  the  general  synod  of  the  Associate  Reformed  church, 
nor  is  the  synod  of  New  York  invested  with  the  powers,  duties, 
and  titles  to  property  of  the  said  general  synod,  nor  are  they 
entitled  to  the  possession  of  the  library  and  funds  in  the  hands 
of  the  defendants,  even  if  the  act  of  union  and  the  transfer  of 
the  said  library  and  funds  in  pursuance  thereof,  are  null  and 
void. 

The  cause  was  heard  upon  bill,  answer,  replication  and 
proofs.* 

Frelingkuysen  and  I.  77.  Williamson,  for  complainants. 
Southard  and  771  W.  Green,  for  defendants. 

Oases  cited  by  complainant's  counsel.  Preo.  in  Chan.  592; 
3  Vesey,  70;  6  Vesey,  773;  16  Vesey,  321;  3  Mer.  351; 
2  Kent,  287 ;  1  Sch.  and  Lef.  261 ;  11  Vesey,  428  ;  Cooper's 
Eq.  PL  39,  41 ;  2  Sim.  and  8.  267 ;  2  Peters,  579 ;  3  Burr. 
1871 ;  1  Dess.lol ;  2  Paige,  43 ;  3  Mer.  417 ;  9  Wend,  394. 


*  The  cause  was  originally  argued  before  chancellor  Vroom,  at  July  Term, 
1863.  At  October  term  he  directed  a  re-argument,  mainly,  as  it  was  under- 
;tood,  upon  the  question  whether,  supposing  the  act  of  union  to  be  invalid, 
the  complainants  were  entitled  to  the  possession  or  benefit  of  the  trust  proper- 
ty. The  cause  was  again  argued  before  chancellor  Dickerson,  at  a  special 
term,  in  March,  1837 


90  CASES  IN  CHANCERY, 

Associate  Reformed  Church  v.  Trustees  of  Theological  Seminary. 

2  Kent's  Com.,  279 ;  2  Atleyns,  405 ;  16  Mass.  488 ;  4  Mass. 
389  ;  2  Wend.  109. 


Cases  cited  by  defendant's  counsel.  3  Peters,  100,  114  ; 
4  Wheaton,  1  ;  1  Bos.  and  Pull.  43  ;  2  Kent's  Com.  287  ; 
3  Dess.  582  ;  3  Vesey  and  B.  180  ;  2  ^fad  181  ;  1  Tamlyn, 
14;  5  6k™.  ^^.  6%<m.  260;  1  Turn,  and  JKuss.  270. 


THE  CHANCELLOR.  The  complainants  in  this  suit  are  duly 
incorporated,  under  an  act  of  the  legislature  of  the  state  of  New 
York,  entitled,  "  An  act  to  provide  for  the  incorporation  of 
religious  societies."  And  there  are  seventeen  other  Associate 
Reformed  churches  in  the  state  of  New  York,  incorporated 
under  the  same  act,  associated  with  the  complainants,  professing 
the  same  articles  of  faith,  the  same  church  discipline,  and 
governed  by  one  and  the  same  synod,  or  church  judicatory, 
called  "  The  Associate  Reformed  F»ynod  of  New  York,"  and 
forming  a  distinct  body  of  Christians,  under  the  general  de- 
nomination of  "The  Associate  Reformed  church.'*  And  their 
established  form  of  government  is  presbyterial,  having  sessions, 
presbyteries  and  synods. 

In  the  year  eighteen  hundred  and  one,  they  had  thirty  con- 
gregations, with  settled  ministers,  divided  into  seven  presby- 
teries, viz.  :  The  presbytery  of  Washington  and  of  New  York, 
in  the  state  of  New  York  ;  the  first  and  second  of  Pennsylvania  ; 
the  first  and  second  of  Carolinas  and  Georgia,  and  one  of  Ken- 
tucky ;  and  those  presbyteries  met  and  formed  a  synod,  called 
"  The  Associate  Reformed  synod." 

On  or  about  the  second  of  June,  A.  D.,  eighteen  hundred  and 
one,  and  before  any  of  these  churches  were  incorporated,  this 
synod  resolved  to  send  the  Rev.  John  M.  Mason  to  Europe  "to 
solicit  donations  in  money  for  the  purpose  of  erecting  and  main- 
taining a  theological  seminary  for  the  education  of  youth  for 
the  holy  ministry,"  and  "to  purchase  a  library  for  said  seminary, 
and  a  collection  of  those  books  which  are  most  needful  ahd  use- 
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fid  for  this  synod,  to  be  distributed  among  their  members  and 
students,"  &c. 

Under  this  resolution  the  said  John  M.  Mason  proceeded  to 
Great  Britain  and  collected  some  moneys  and  a  library,  with 
which  he  returned  to  the  city  of  New  York  in  eighteen  hun- 
dred and  two. 

Large  collections  were  also  made  in  this  country  and  appro- 
priated to  the  endowment  and  establishment  of  a  theological 
seminary  of  this  church,  which  was  established  in  the  city  of 
New  York,  and  endowed  with  those  books  and  funds,  and  with 
other  funds  received  from  time  to  time. 

In  eighteen  hundred  and  two,  this  Associate  Reformed  synod 
was  divided  kito  four  particular  synods,  and  a  general  synod 
was  at  the  same  time  formed,  to  hold  its  first  meeting  at  Green- 
castle,  on  the  last  Wednesday  of  May,  eighteen  hundred  and 
four. 

This  general  synod  met  annually,  and  the  church  continued 
under  this  organization  until  eighteen  hundred  and  twenty -two, 
during  all  which  time  this  library  and  the  funds  of  the  church, 
were  in  the  custody  of  the  general  synod,  who  by  the  consent 
of  the  church,  exercised  a  general' superintendance  over  theii 
property  and  funds. 

Iii  eighteen  hundred  and  twenty-two,  the  general  synod 
formed  an  union  with  the  general  assembly  of  the  Presbyterian 
church,  by  the  following  articles  of  agreement. 

1.  "The  different  presbyteries  of  the  Associate  Reformed 
church,  shall  either  retain  their  separate  organization,  or  shall 
be  amalgamated  with  those  of  the  general  assembly,  at  their 
own  choice.     In  the  former  case  they  shall  have  as  full  powers 
and  privileges  as  any  other  presbytery  iu  the  united  body,  and 
shall  attach  themselves  to  the  synods  most  convenient." 

2.  "  The  theological  seminary  at  Princeton,  under  the  care 
of  the  general  assembly,  and  the  theological  seminary  of  the 
Associate  Reformed  church,  shall  be  consolidated." 

3.  "  Whereas  moneys  to  the  amount  of  between  nine  and  ten 
thousand  dollars,  which  were  given  to  the  general  synod  of  the 
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Associate  Reformed  church,  and  of  which  the  interest  or  product 
only  was  to  be  applied  to  the  support  of  a  theological  seminary, 
was  necessarily  used  in  the  current  expenses  thereof,  which 
moneys  so  expended  were  assumed  by  the  synod  as  its  own  debt 
at  an  interest  of  seven  per  centum ;  the  united  body  agree  to 
make  a  joint  effort  to  re-pay  the  same,  and  will  apply  the  in- 
terest accruing  thereon,  to  the  maintainance  of  a  professorship 
of  biblical  literature  in  the  seminary  at  Princeton,  arialagous  to 
that  which  now  exists  in  the  Associate  Reformed  church,  and 
until  such  professorship  shall  be  established,  the  said  interest  or 
product  shall  be  used  for  the  general  purpose  of  the  seminary." 

4.  "The  theological  library  and  funds  belonging  to  the  Asso- 
ciate Reformed  church,  shall  be  transferred,  and  belong  to  the 
seminary  at  Princeton." 

Immediately  after  this  union  the  library  and  funds  of  the 
Associate  Reformed  church,  and  of  their  seminary,  were  trans- 
ferred, and  delivered  over  to  the  theological  seminary  at  Prince- 
ton, where  they  have  since  remained. 

•  The  bill  in  this  case  is  filed  to  recover  the  possession  of  said 
library  and  funds,  and  a  compensation  for  the  use  of  the  library 
and  interest  on  the  funds.  Such  is  the  general  state  of  the  facts, 
apparent  from  the  pleadings  and  evidence  in  the  case.  And 
although  it  is  deeply  to  be  regretted  that  causes  of  this  kind 
should  arise,  yet  the  manner  in  which  this  has  been  conducted) 
shows  clearly  that  the  parties  seek  only  for  truth  and  justice, 
and  it  furnishes  striking  evidence  that  the  lines  which  mark  the 
rights  of  property  may  be  so  indistinct,  that  men  of  the  purest 
morals  and  most  enlightened  judgments,  may  honestly  differ  as 
to  their  true  position. 

In  the  investigation  of  this  subject,  it  is  necessary  to  inquire, 

1.  "Whether  the  Associate  Reformed  church,  for  whose  use 
these  books  and  funds  were  given,  still  exists  ? 

2.  Whether  they  are  still  entitled  to  the  use  and  enjoyment 
of  those  books  and  funds  as  they  were  before  the  union  ?  and, 

3.  Whether  these  complainants  have  made  a  proper  case  for 
the  interference  of  this  court,  and  whether  they  are  the  proper 
parties  in  court  2 
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As  to  the  first  point,  I  think  no  serious  doubt  can  exist.  The 
answer  upon  this  subject  admits  "  that  several  of  the  Associate 
Reformed  churches,  under  the  care  and  supervision  of  the  gen- 
eral synod  of  the  Associate  Reformed  church  at  the  time  of  the 
aforesaid  union,  refused  to  concur  therein,  but  continued,  and  still 
continue  separate  and  distinct  from  the  Presbyterian  church, 
retaining  the  name  of  the  Associate  Reformed  Church.  That 
certain  of  the  said  churches  have  united  under  the  same  church 
discipline  and  government,  and  are  governed  by  one  and  the 
same  synod  or  church  judicatory,  called  the  Associate  Reformed 
synod  of  the  state  of  New- York."  And  in  addition  to  this  ad- 
mission, all  the  witnesses  speak  of  "the  Associate  Reformed 
church  "  as  an  existing  church. 

The  next  inquiry  is,  whether  they  are  still  entitled  to  the  use 
and  enjoyment  of  these  books  and  funds  as  they  were  before  the 
union  ?  and  this  involves  the  important  question  as  to  the  power 
or  authority  of  the  general  synod  to  form  this  union. 

The  Associate  Reformed  church  has  existed  in  this  country 
for  many  years,  as  a  separate  or  distinct  branch  of  the  Christian, 
church. 

In  the  year  seventeen  hundred  and  ninety-six  it  was  com- 
posed of  several  presbyteries,  and  one  synod,  called  the  "Asso- 
ciate Reformed  synod,"  which  consisted  of  those  presbyteries 
met  together  for  mutual  assistance,  and  for  managing  the  affairs 
of  the  church  under  its  care. 

This  form  of  government  by  presbyteries  and  one  synod,  con- 
tinued until  eighteen  hundred  and  two,  during  all  which  time 
this  associate  synod  was  the  supreme  head  of  the  church,  as  to 
its  government  and  order.  In  eighteen  hundred  and  two,  the 
synod,  by  the  assent  of  the  presbyteries,  resolved  to  .divide  itself 
into  four  particular  synods,  and  to  form  a  general  synod,  which 
held  its  first  meeting  at  Greencastle,  in  Pennsylvania,  on  the 
last  Wednesday  of  May,  eighteen  hundred  and  four. 

This  general  synod  was  composed  of  delegates  from  the  several 
presbyteries,  with  powers  expressly  defined  in  their  constitu- 
tion ;  and  to  that  definition  of  their  powers  I  refer,  toascertaii 
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their  extent,  with  this  remark,  that  their  powers  were  delegated 
and  not  inherent. 

By  the  seventh  section  of  the  sixth  chapter  of  their  church 
government,  it  is  declared  that  "  the  general  synod  thus  consti- 
tuted, is  in  every  respect  to  the  particular  synods,  what  the  lat- 
ter are  to  the  presbyteries  within  their  bounds.  It  is  also  the 
province  of  the  general  synod  to  decide  questions  respecting  doc- 
trine and  discipline,  to  bear  testimony  against  errors  and  immor- 
alities, to  correspond  with  other  churches,  and  in  general  to  pre- 
side over  the  religious  interests  of  the  church  at  large.  But  no 
regulation  intended  to  be  universal  and  permanent,  shall  be  es- 
tablished without  previously  transmitting  them  to  the  several 
presbyteries,  that  they  may  have  time  to  consider  and  report 
their  judgment  thereon." 

As  this  definition  of  the  powers  of  the  general  synod  refers  to 
the  power  of  the  particular  synods  over  the  presbyteries  within 
their  bounds,  it  becomes  necessary  to  inquire  as  to  that  power. 

By  the  second  section  of  the  same  chapter,  after  reciting  a 
variety  of  specific  powers,  it  is  declared  that  they  have  power 
"  generally  to  make  such  regulations,  with  respect  to  presbyter- 
ies, sessions,  and  people  under  their  care,  as  do  not  interfere 
with  the  established  order  of  the  church." 

It  is,  therefore,  evident  that  the  particular  synod  can  do  no  act 
that  shall  "  interfere  with  the  established  order  of  the  church  ;" 
and  as  the  general  synod  is  in  every  respect,  to  the  particular 
synods,  what  the  latter  are  to  the  presbyteries  within  their  bounds, 
I  conclude  that  their  powers  are  not  more  extensive  than  those 
of  the  particular  synod  ;  unless  upon  a  fair  construction  of  some 
other  part  of  the  seventh  section  above  quoted,  that  further 
powers  can  be  inferred.  These  further  powers  are  "  to  decide 
questions  of  doctrine  and  discipline,  to  bear  testimony  against 
errors  and  immoralities,  to  correspond  with  other  churches,  and 
in  general  to  preside'over  the  religious  interests  of  the  church  at 
large."  Here  is  no  authority  given  to  interfere  with  the  establish- 
ed order  of  the  church.  And  as  to  the  last  clause  of  said  article 
respecting  the  establishment  of  regulations,  which  are  intended 
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to  be  universal  and  permanent,  I  consider  that  as  a  limitation, 
rather  than  a  grant  of  power. 

From  these  premises,  I  conclude  that  the  general  synod  had 
no  authority  to  do  any  act,  or  make  any  regulation  which  should 
interfere  witli  the  established  order  of  the  church. 

In  order  to  apply  this  principle  to  the  articles  of  union,  it  is 
necessary  to  examine  those  articles,  and  see  if  they  do  in  fact  in- 
terfere with  the  established  order  of  the  church.  And  in  order 
to  understand  their  true  bearing,  they  are  to  be  considered  as 
valid,  and  of  course  obligatory  upon  the  several  presbyteries 
composing  the  general  synod  ;  and  in  that  view,  let  us  inquire 
what  would  have  been  their  effect. 

By  the  second  article,  the  two  seminaries  are  consolidated, 
and  of  course  one  of  them  ceased  to  exist. 

By  the  fourth  article,  the  theological  library  and  funds  belong- 
ing to  the  Associate  Reformed  Church,  are  transfered,  and  be- 
long to  the  seminary  at  Princeton,  and  consequently,  it  is  the 
seminary  of  the  Associate  Reformed  church  that  ceased  to 
exist. 

By  the  third  article,  it  appears  that  the  general  synod  of  the 
Associate  Reformed  church  had  become  indebted  to  their  church 
in  the  sum  of  nine  or  ten  thousand  dollars,  and  by  that  article 
it  is  provided,  "that  the  united  body  agree  to  make  a  joint  effort 
to  repay  the  same."  Hero  we  find  that  the  two  churches  are 
united  and  form  but  one  body  or  church,  and  of  course  one  of 
the  churches  must  have  ceased  to  exist,  and  the  question  is, 
which  church  survived  ? 

We  have  already  seen,  by  the  fourth  article,  that  the  theolo- 
gical library  and  funds  of  the  Associate  Reformed  church,  are 
transferred,  and  belong  to  the  seminary  at  Princeton ;  and  by 
the  second  article,  that  the  theological  seminary  of  the  Associate 
Reformed  church  had  ceased  to  exist,  and  therefore,  it  cannot 
be  presumed,  that  the  Associate  Reformed  church  survived, 
having  already  given  away  her  library  and  funds. 

But  this  view  of  the  case  is  confirmed  by  the  first  section, 
which  provides  "  that  the  different  presbyteries  of  the  Associate 
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Reformed  clmrch,  shall  be  amalgamated  with  those  of  the 
general  assembly ;  or  if  they  choose,  they  shall  retain  their 
separate  organizations,  in  which  case,  they  shall  have  as  full 
powers' and  privileges  as  any  other  presbytery  in  the  united 
body,  and  shall  attach  themselves  to  the  synods  most  conve- 
nient ;"  thus  giving  to  a  presbytery  of  the  Associate  Reformed 
clmrch,  the  privilege  of  being  attached  to  the  most  convenient 
Presbyterian  synod,  and  to  the  general  assembly. 

Upon  a  fair  construction  of  these  articles  of  union,  it  is  mani 
fest  that  the  Presbyterian  church  was  the  body  that  was  to  sur 
vive ;  and  this  was  evidently  the  view  taken  of  it  by  those  who 
formed  the  union,  for  by  reference  to  the  minutes  of  their  pro- 
ceedings in  May,  eighteen  hundred  and  twenty-two,  after  the 
adoption  of  the  articles  of  union,  I  find  that  the  gensral  assem- 
bly of  the  Presbyterian  church,  invite  all  the  delegates  at  the 
synod,  to  take  their  seats,  as  members  of  the  general  assembly, 
which  is  accepted ;  and  it  is  resolved  by  the  general  synod  of 
the  Associate  Reformed  church,  "that  all  the  minutes  and  do- 
cuments, together  with  a  complete  series  of  the  published  extracts 
belonging  to  the  general  synod,  be,  and  they  are  thereby  directed 
to  be,  by  the  clerk  deposited  with  the  session  of  the  congregation 
of  Spruce  street  church,  subject  to  the  future  disposal  of  the 
general  assembly  of  the  Presbyterian  church." 

It  was  the  obvious  intention  of  those  who  formed  the  union, 
and  it  is  evident  from  the  articles  of  union  themselves,  and  the 
proceedings  had  thereon,  that  the  Associate  Reformed  church 
should  be  merged  in  the  Presbyterian  church,  to  all  in  tents  and 
purposes ;  and  such  has  been  the  fact,  with  regard  to  those  who 
came  in  under  the  union  ;  and  such  would  have  been  the  effect, 
as  to  the  whole  church,  if  those  articles  of  union  had  been  con- 
sidered by  all  as  obligatory.  By  this  act  they  not  only  interfere 
with  the  established  order  of  the  church,  but  actually  destroy 
the  clmrch  of  which  they  are  the  highest  judiciatory. 

It  has  not  been  contended,  nor  do  I  think  that  it  can   be, 
that  the  power  of  the  general  synod  of  the  Associate  Reformed  ' 
church  had  this  extent.     Chancellor  Dessasure  very  justly  re- 
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marks,  "  that  one  of  the  fundamental  rules  of  incorporate  bo- 
dies is,  that  the  members  are  not  to  do  any  act  which  may 
destroy  its  existence,  or  injure  its  privileges."  And  the  reason 
of  the  rule  applies  with  equal  force  to  voluntary  association?. 
I  therefore  conclude,  that  the  union  is  invalid,  and  that  the 
Associate  Reformed  church  still  have  the  same  rights  and  inter- 

o 

cst  in  these  books  and  funds,  that  they  had  before  the  adoption 
of  these  articles  of  union. 

But  it  was  contended,  that  the  general  synod  had  a  right  to 
transfer  this  library  and  these  funds  to  the  seminary  at  Prince- 
ton, although  they  might  not  have  had  the  right  to  form  the 
union. 

I  do  not  think  it  necessary  here  to  inquire,how  far  they  nad 
the  power  to  dispose  of  this  property ;  for  I  consider  this  trans- 
fer of  the  books  and  papers,  as  a  consequence  of  the  union,  and 
necessarily  connected  with  it,  in  all  its  parts;  they  must  stand 
or  fall  together.  It  cannot  be  supposed,  that  they  intended  to 
transfer  this  property  as  a  distinct  act,  to  beconsidered  as  valid, 
although  the  other  parts  of  the  agreement  were  void. 

It  only  remains  to  inquire,  whether  the  case  presented,  be  a 
case  proper  for  the  interference  of  a  court  of  equity;  and 
whether  these  complainants  are  the  proper  parties  to  ask  its  aid. 

The  property  in  dispute  was  originally  given  for  the  benefit 
of  the  Associate  Reformed  church,  and  held  in  trust  for  the 
purpose  of  erecting  and  maintaining  a  theological  seminary  for 
the  education  of  youth  for  the  holy  ministry ;  and  also  for  a 
library  for  the  use  of  the  seminary.  By  the  third  section  of  the 
original  resolu'ion,  under  which  Dr.  Mason  was  appointed,  ho 
was  authorized  and  enjoined  to  solicit  donations  in  money,  for 
the  purpose  of  "erecting  and  maintaining  a  theological  semin- 
ary, for  the  education  of  youth  for  the  holy  ministry."  And 
by  the  fourth  section,  he  was  "  authorized  to  purchase  a  library 
for  said  seminary,  and  a  collection  of  those  books  which  are 
most  needful  and  useful  for  this  synod,  to  be  distributed  among 
their  ministers  and  students,  as  shall  be  directed,"  &c. 
Under  these  resolutions,  Dr.  Mason  obtained  these  donations. 
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and  in  his  report,  dated  October  twenty-sixth,  eighteen  hun- 
dred and  two,  after  stating  the  amount  of  moneys  received,  he 
remarks,  "  of  the  money,  the  principal  part  has  been  expended 
in  the  purchase  of  books,  most  of  which  are  to  be  deposited  in 
the  library  of  the  seminary ;  the  rest  may  be  disposed  of  by 
sale,  as  the  synod  shall  direct,  but  cannot  be  given  away,  unless 
their  price  be  replaced,  as  the  whole  of  the  pecuniary  donations 
were  made  to  the  seminary  exclusively." 

And  the  synod  themselves,  when  applied  to  by  the  Lexing- 
ton academy,  for  part  of  these  books,  resolve,  "that  they  can- 
not, consistently  with  good  faith,  divide  the  moneys  contributed 
expressly  to  the  seminary  they  have  now  instituted  nor  the 
library  purchased  with  part  of  those  moneys." 

It  is,  therefore,  manifest  that  this  property  was  trust  property, 
and  that  neither  Dr.  Mason,  nor  any  other  person  into  whose 
hands  it  might  come,  had  a  right  to  apply  it  to  any  other  pur- 
pose than  that  for  which  it  was  originally  intended  ;  and  it  is 
the  duty  of  this  court,  upon  a  proper  application,  to  see  that 
this  trust  is  not  abused. 

Let  us,  then,  inquire  if  these  complainants  are  the  proper  par- 
ties to  ask  relief  in  this  case.  At  the  time  of  the  acquisition  of 
this  property,  the  Associate  Reformed  church  existed  under  the 
same  organization  that  it  now  exists  ;  but  since  that  time,  vari- 
ous parts  have  separated  from  the  original  church,  and  thereby 
lost  all  right  and  title  which  they  had  to  this  property ;  for  it  is  a 
well  settled  principle,  that  when  part  of  any  religious  association 
separate  and  establish  a  new  society,  they  cease  to  be  members 
of  the  original  society,  and  have  no  longer  any  claim  to  their 
property.  In  eighteen  hundred  and  twenty,  the  synod  of  Scio- 
to  separated  from  the  original  church,  and  the  congregations  of 
the  presbytery  of  Big  Spring,  which  were  opppsed  to  the  union, 
afterwards  attached  themselves  to  that  synod.  In  eighteen  hun- 
dred and  twenty-one,  the  synod  of  the  Carolinas  separated,  and 
by  the  union  a  large  portion  of  the  church  united  themselves 
with  the  Presbyterian  church ;  but  a  great  majority  of  the 
churches  in  the  state  of  New  York,  refused  to  concur  in  the 
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union,  and  they  now  consist  of  more  than  thirty  congregations, 
under  tho  government  of  the  synod  of  New  York,  retaining 
their  separate  existance,  in  the  established  form  and  order  of  the 
Associate  Reformed  church ;  they  have  a  theological  seminary 
established  at  Newburgh,  in  connection  with  and  maintained 
by  the  church,  and  this  is  the  identical  church  for  whose  use 
this  property  was  originally  given.  "Who,  then,  should  appear 
and  claim  the  aid  of  this  court,  to  restore  this  property  to  the 
use  for  which  the  doners  intended  it  ? 

The  general  synod  is  not  incorporated,  and  therefore,  cannot 
act  as  trustees  for  this  purpose.  But  the  complainants  are  in- 
corporated, and  may  be  trustees  and  hold  this  property  for  the 
use  of  the  church,  provided  the  act  by  which  they  were  incor- 
porated gives  them  such  authority.  By  the  bill  it  appears,  and 
it  is  admitted  by  the  answer,  that  they  are  entitled  "  to  the  pri- 
vileges of  taking  into  their  possession  and  custody,  all  the-tera- 
poralities  belonging  to  their  churches,  whether  the-  same  consist 
of  personal  or  real  estate  ;  and  whether  the  same  shall  have 
been  given,  granted,  or  devised,  directly  to  their  church,  or  to 
any  other  person  for  their  use ;  and  of  sueing  or  being  sued,  by 
their  corporate  name  or  title,  in  all  courts  of  law  or  equity  ;  and 
of  recovering,  holding,  and  enjoying  all  the  debts,  demands, 
rights  and  privileges,  and  estates,  belonging  to  their  churches, 
in  whatsoever  name  the  same  may  have  been  acquired,"  &c. 

The  bill  also  charges,  and  it  is  admitted  in  the  answer,  "  that 
there  are  now  in  the  state  of  New  York,  seventeen  other  Asso- 
ciate Reformed  churches,  also  incorporated  under,  and  accord- 
ing to  the  provisions  of  the  said  act,  associated  with  the  com- 
plainants, professing  the  same  articles  of  faith,  the  same  church 
discipline  and  government,  and  governed  by  one  and  the  same 
synod  or  church  judicatory,  called  the  Associate  Reformed  synod 
of  New  York,  and  forming  and  comprising  a  distinct  body  or 
sect  of  Christians  under  the  general  denomination  of  "  the  As- 
sociate Reformed  church." 

If  these  different  congregations,  forming  the  Associate  Re- 
formed church,  had  not  become  incorporated,  it  would  have  been 
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competent  for  any  person  belonging  to  that  church,  on  behalf 
of  hin.self  and  all  others  belonging  to  that  church,  and  entitled 
to  the  use  of  those  books  and  funds,  to  have  enforced  the  execu- 
tion of  that  trust  in  this  court. 

In  the  case  of  Chancey  v.  May,  Prec.  in  Chan.  592,  the 
court  sustained  a  bill  filed  by  the  treasurer  and  manager  of  cer- 
tain brass  works,  on  behalf  of  themselves  and  all  other  proprie- 
tors and  owners,  against  the  late  treasurer  and  manager,  to  call 
them  to  account  for  the  misapplication  of  funds. 

The  case  of  Fells  v.  Read,  3  Ves.  69,  establishes  the  same 
doctrine. 

And  in  the  case  of  Beatty  and  Ritchie  v.  Kurtz  and  others, 
2  Peters,  566,  579,  the  bill  was  filed  by  the  complainants,  al- 
leging themselves  to  be  trustees  and  agents  for  the  German 
Lutheran  church,  on  behalf  of  themselves  and  the  members  of 
the  said  church ;  and  it  was  sustained,  although  the  church  had 
never  been  incorporated. 

If,  then,  it  would  have  been  competent  for  the  members,  in- 
dividually, to  have  enforced  the  execution  of  this  trust,  fortho 
benefit  of  the  whole,  I  can  imagine  no  good  reason  why  they 
should  not  be  authorized  to  form  themselves  into  corporations, 
for  the  purpose  of  more  conviently  asserting  and  enforcing 
those  rights  which  they  had,  and  could  assert  in  their  individual 
capacity. 

In  the  case  of  the  Presbyterian  church  of  Bethel  v.  the  Ex 
ecutors  of  Dounom,  1  Eq.  7?.  154,  "  the  funds  were  collected 
by  voluntary  subscription,  to  uphold  a  church  and  parsonage, 
for  the  use  of  the  congregation  and  ministers,  near  Poupon 
river."  This  church  was  not  incorporated  at  the  time ;  James 
Dounom,  the  surviving  trustee,  who  had  possession  of  the  pro- 
perty for  a  long  time,  attempted,  by  his  will,  to  divide  it,  and  to 
divert  a  part  of  it  for  the  use  of  another  church.  The  com 
plainants  afterwards  became  incorporated,  and  filed  their  bil 
against  the  executors  of  Dounom,  for  an  account  of  the  property 
and  the  court  were  of  opinion  "  that  Dounom  had  no  right  to 
divert  the  funds  of  the  society  to  different  purposes  than  what 
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they  were  originally  intended  for ;"  and  they  decreed  "  that  the 
funds  ehuuld  be  assigned  over  to  the  complainants,  for  the  bene- 
fit of  the  Bethel  church." 

And  in  the  ease  of  the  Canajoharie  church  v.  Leiber,  2  Paige^ 
43,  the  complainants  and  others,  associated  for  the  purpose  of 
building  a  church,  and  the  defendant  agreed  to  give  a  lot  for 
the  purpose  ;  voluntary  subscriptions  were  raised,  and  a  church 
built  on  the  premises.  Afterwards,  the  associates  were  incor- 
porated, and  filed  the  bill  in  their  corporate  name ;  and  the 
chancellor  remarked,  "  that  although  the  agreement  to  convey 
this  lot  was  made  before  the  society  was  incorporated,  yet  in 
equity  the  agreement  ought  to  be  carried  into  effect  with  the 
incorporation,  which  now  represents  the  rights  of  the  orignal 
associates." 

These  authorities  confirm  the  view  which  I  have  taken  of 
the  case,  and  satisfy  me  that  these  complainants  are  the  proper 
parties  in  court ;  and  that  they  are  authorised  to  receive  theso 
books  and  funds,  and  to  hold  them  in  tmst  for  the  use  of 
the  church,  according  to  the  intention  of  the  donors. 

Decree  accordingly. 
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JOHN  McKELWAY  v.  JAMES  COOK. 

M.,  by  indenture,  leased  to  C.  at  a  stipulated  rent,  a  saw-mill  with  a  quantity 
of  water  to  drive  it  "  equal  to  six  horse  hower."  At  the  time  of  executing 
the  lease,  it  was  generally  understood,  and  believed  by  the  lessor  that  a  less 
quantity  of  water  would  constitute  a  horse  power  at  the  site  of  the  mill,  than 
•was  actually  required,  and  the  rent  was  graduated  upon  that  erroneous 
assumption.  Held, 

That  the  complainant  must  suffer  the  consequences  of  his  mistake,  and  that 
he  was  neither  entitled  to  charge  the  defendant  a  higher  rent  than  that  stip- 
ulated in  the  lease,  nor  to  restrain  him  from  drawing  a  quantity  of  water 
equal  to  six  horse  power. 

Nor  will  the  complainant  be  entitled  to  relief  although  the  defendant  himself 
acted  at  the  execution  of  the  lease  under  the  same  erroneous  impression, 
unless  it  appear  that  he  expressly  agreed  that  the  stipulated  power  should 
be  guaged  upon  such  erroneous  estimate. 


THE  complainant,  in  the  bill  of  complaint  by  liim  filed, 
charges,  that  he,  being  the  owner  of  a  certain  mill  site  in  Tren- 
ton, in  February,  eighteen  hundred  arid  thirty-four,  one  William 
G.  Cook,  agent  of  the  defendant,  but  not  then  known  to  the 
complainant  to  be  such  agent,  entered  into  a  verbal  agreement 
•with  him,  the  purport  of  which  was — 1.  That  McKelway 
should  erect  a  single  saw-mill  upon  his  site,  of  substantial  ma- 
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terials,  to  be  of  certain  dimensions ;  should  furnish  water  to 
drive  the  mill,  and  should  deliver  possession  of  the  mill,  so  fur- 
nished, to  William  G.  Cook,  or  to  such  person  or  persons  as  he 
should  substitute  in  his  place,  to  occupy  and  enjoy  for  five  years. 
2.  That  the  rent  be  annually  paid  by  Cook,  or  the  person  sub- 
stituted by  him,  should  be  ascertained  upon  the  completion  of 
the  mill,  by  adding  to  whatever  sum  McKelway  should  pay 
the  Trenton  Delaware  Falls  company  for  the  water  furnished, 
ten  per  cent,  upon  the  amount  of  cost  of  building  and  materials 
for  mill,  and  six  per  cent,  on  the  site,  valued  at  one  thousand 
dollars. 

A  few  days  after  the  making  of  this  agreement,  William  G. 
Cook  called,  with  James  Cook,  the  defendant,  upon  McKelway, 
and,  disclosing  his  agency,  James  Cook  expressed  his  approba- 
tion of  the  agreement,  and  assumed  the  performance  on  his  part. 
Doctor  McKelway  immediately  proceeded,  under  the  agreement, 
to  put  up  the  mill,  and  in  the  following  September  completed 
it,  at  a  cost  of  two  thousand  two  hundred  and  forty  dollars,  and 
delivered  it  into  the  possession  of  the  defendant,  who  has  ever 
since  enjoyed  it,  under  a  lease  obtained  in  the  following  man- 
ner: 

Soon  after  making  the  verbal  agreement  with  the  defendant, 
doctor  McKelway  requested  him  to  have  it  put  in  writing,  to 
which  Cook  made  excuses  and  occasioned  delays,  until  the 
twenty-ninth  of  March,  eighteen  hundred  and  thirty-four.  At 
this  timo  all  the  contracts  for  building,  and  furnishing  the  ma- 
terials for  the  mill,  were  entered  into,  and  the  amount  it  waste 
cost  being  thus  ascertained,  upon  again  requesting  the  respond- 
ent to  put  the  agreement  above  stated  in  writing,  Cook  proposed 
that  as  all  the  items  of  charge  which  in  the  ao-o-regate  were  to 

O  DO        O 

fix  the  amount  of  the  yearly  rent,  according  to  the  agreement, 
were  now  known,  a  lease,  in  lieu  of  the  agreement,  should  bo 
drawn  and  executed,  to  be  in  all  things  based  upon  the  stipula- 
tions of  the  verbal  agreement,  to  which  doctor  McKelway  con- 
sented. The  lease  follows  : 

"  This  indenture,  made  the  twenty-ninth  day  of  March,  ir 
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the  year  of  our  Lord  eighteen  hundred  and  thirty-four,  between 
John  McKelway,  of  the  city  of  Trenton,  county  of  Hunterdon, 
and  state  of  New  Jersey,  of  the  one  part ;  and  James  Cook,  of 
the  city,  county  and  state  aforesaid,  of  the  other  part,  witnesseth, 
that  the  said  John  McKelway  doth  demise,  grant  and  lease  unto 
the  said  James  Cook,  his  executors,  administrators  and  assigns, 
all  that  lot  of  land  situate  in  the  said  city,  and  adjacent  to  the 
Delaware  Falls  company's  canal  or  raceway,  Avith  the  sawmill 
thereon  erecting,  which  is  to  be  built  two  stories  high  and  com- 
pletely finished  in  all  its  parts  by  the  first  day  of  June  next 
ensuing,  at  the  proper  costs  and  charges  of  him  the  said  John 
McKelway,  and  the  said  sawmill  to  be  supplied  with  water  from 
the  said  Delaware  Falls  company's  canal  or  raceway  with  a 
quantity  equal  to  six  horse  power,  the  rent  of  which  said  water 
is  to  be  paid  by  him  the  said  John  McKelway  to  the  said  Dela- 
ware Falls  company :  To  have  and  to  hold  the  said  premises 
for  the  term  of  four  years  and  ten  months  from  the  first  day 
of  June  next  ensuing,  yielding  and  paying  therefor  yearly  and 
every  year  (by  quarterly  payments)  during  the  said  term,  the 
yearly  rent  of  four  hundred  and  forty-six  dollars ;  that  is  to  say, 
the  sum  of  one  hundred  and  eleven  dollars  and  fifty  cents  on 
every  quarter  day  from  the  commencement  of  this  demise, 
except  the  first  payment  which  falls  due  on  the  first  day  of  July 
next  ensuing,  that  being  only  one  month's  rent  will  be  the  sum 
of  thirty-seven  dollars  and  sixteen  and  two-thirds  cents — And 
the  said  James  Cook  doth  for  himself,  his  heirs,  executors  and 
administrators,  covenant  with  the  said  John  McKelway,  his 
heirs  and  assigns,  that  he,  the  said  James  Cook,  his  heirs,  execu- 
tors and  administrators,  shall  pay  to  the  said  John  MeKelwa}', 
his  heirs  and  assigns,  the  aforesaid  yearly  rent  of  four  hundred 
and  forty-six  dollars,  at  the  times  appointed  as  aforesaid :  And 
also  that  he  the  said  James  Cook,  his  executors,  administrators 
or  assigns,  will  during  the  said  term,  at  his  and  their  proper  costs 
and  charges,  well  and  sufficiently  repair  all  and  every  damage 
or  damages  which  the  said  premises  may  sustain  during  tho 
said  term,  so  far  as  the  same  may  be  occasioned  through  the 
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carelessness  or  inattention  of  him  the  said  James  Cook,  or  his 
heirs  or  assigns :  And  the  said  John  McKelway  doth  for  him- 
self, his  heirs,  executors  and  administrators,  covenant  with  the 
said  James  Cook,  his  heirs  and  assigns,  that  he  the  said  John 
McKelway,  his  executors,  administrators  or  assigns,  will  during 
the  said  term,  at  his  and  their  proper  costs  and  charges,  well 
and  sufficiently  repair  and  keep  in  repair  the  said  premises  so  far 
as  the  same  may  become  deranged  through  what  is  usually 
termed  common  or  natural  wear  and  tear:  And  also  that  the 
said  John  McKelway,  for  himself,  his  heirs,  executors  and  ad- 
ministrators guarantees  that  the  said  saw-mill  shall  have  such  a 
supply  of  water  as  to  enable  the  said  James  Cook  or  his  heirs  or 
assigns  to  saw  lumber  therein  ten  months  in  each  and  every 
year  from  the  commencement  of  this  demise,  and  that  an  am- 
ple supply  of  water  shall  be  had  for  eleven  months  in  each  and 
every  year  during  the  term  aforesaid:  But  if  there  should, 
through  any  cause  or  causes  whatever,  be  a  failure  of  water  so 
that  the  said  James  cook,  or  his  heirs  or  assigns  could  not  reap 
the  advantage  of  the  use  of  the  said  saw-mill  arid  water  for  the 
time  guaranteed,  then  a  reduction  of  the  rent  shall  take  place  in 
proportion  to  the  time  wanting  in  the  guarantee  as  aforesaid, 
both  as  to  the  saw-mill  and  water  :  And  lastly,  that  the  said 
James  Cook,  his  executors,  administrators  or  assigns,  at  the 
expiration  of  the  said  term,  shall  and  will  yield  up  the  said 
premises  in  good  and  sufficient  repair  (destruction  by  fire,  war 
and  tempest  always  excepted)  unto  the  said  John  McKelway, 
his  heirs  and  assigns. 

The  bill  then  proceeds  to  explain  the  clause  of  guaranty  con- 
tained in  the  lease,  by  reciting  parts  of  the  eighth,  ninth,  and 
tenth  articles  of  the  printed  proposals  by  the  Trenton  Delaware 
Falls  company  for  renting  their  water,  (which  proposals  are 
made  part  of  the  bill,)  and  charges,  that  it  was  under  the  pro- 
visions and  obligations  of  those  proposals  that  Doctor  McKel- 
way rented  of  the  company  the  water  for  the  mill,  and  that  the 
guaranty  in  the  lease  was  intended  merely  for  the  purpose  of  in- 
troducing the  same,  or  similar  obligations,  between  himself  and 
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Cook,  as  his  lessee,  as  under  the  proposals  subsisted  between  the 
company  and  himself,  as  their  lessee — and  that  the  guaranty 
was  not  intended  to  impose  upon  Doctor  McKel  way  the  burden 
and  expense  of  furnishing  a  greater  quantity  of  water  than  that 
mentioned  in  the  lease,  should  that  prove  insufficient  to  propel 
the  mill,  without  an  increase  of  rent  to  be  paid,  in  proportion  to 
the  increased  quantity  of  water  called  for. 

Having  thus  explained  the  guaranty,  the  bill  charges,  that  on 
the  day  of  the  execution  of  the  lease,  and  at  all  times  previous, 
it  was  given  out  by  the  Trenton  Delaware  Falls  company,  and 
was  notoriously  and  universally  the  understanding  of  the  mill 
owners  upon  their  raceway,  and  of  persons  connected  with,  or  in 
the  employ  of  the  company,  and  was  undoubted  and  tmcon- 
tradicted,  that  at  the  site  of  the  said  mill  nine  square  inches  of 
water  under  a  three  feet  head  constituted  a  horse  power.  And 
it  is  expressly  alleged,  that  in  several  conversations  between 
McKelway  and  Cook,  both  before,  subsequent  to,  and  about  the 
time  of  the  execution  of  the  lease,  it  was  stated  and  distinctly 
understood  between  them,  that  nine  square  inches  under  threo 
feet  head,  drawn  from  the  company's  raceway  at  the  site  of 
McKelway's  mill,  was  a  horse  power,  according  to  the  full 
meaning  of  the  term  as  found  in  the  lease. 

By  the  sixth  article  of  the  proposals  of  the  company,  it  is  made 
obligatory  upon  all  of  their  lessees  to  make  and  maintain  in 
good  repair  the  flumes  and  head  races  of  their  respective  mills, 
and  also  to  construct  and  keep  in  repair  an  aperture  and  gate 
through  which  the  water  was  to  be  drawn  and  measured,  and 
for  the  neglect  of  so  doing  summary  and  legal  remedies  were 
stipulated.  On  the  fifteenth  of  April,  eighteen  hundred  and 
thirty-five,  the  company  ordered  a  committeeof  their  body  to  set 
the  apertures  who  proceeded  under  the  order  and  set  that  of  the 
complainant's  mill  on  the  fourth  of  September  following.  The 
aperture  so  set  was  sixty-five  inches  in  length  by  one  inch  and 
three-eighths  of  an  inch  in  width,  forming  an  area  or  opening, 
of  eighty-nine  and  a  quarter  square  inches,  and  was  adjusted 
under  a  head  of  twelve  inches,  being  equivalent  to  fifty-four 
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square  inches  of  aperture  under  a  three  feet  head,  or  to  six 
horse  power,  according  to  the  understanding  of  the  parties  at 
the  date  of  the  lease.  It  "was  then  found  that  the  power  thus 
obtained  would  not  drive  the  mill.  McKelway  then  proposed 
to  lease  as  much  more  as  was  necessary  of  the  company,  if 
Cook  would  obligate  himself  to  pay  the  same  increase  of  rent 
that  the  complainant  would  have  to  pay  to  the  company. 
This  Cook  refused  to  do,  but  took  out  the  aperture,  and  drew 
the  water  without  measure  from  the  company's  raceway,  con- 
trary to  their  rules  and  proposals,  binding  upon  McKelway, 
and  thus  exposing  him  to  actions  for  damages. 

The  bill  further  charges,  that  in  drawing  the  water  thus 
upon  the  wheel  of  the  mill  without  measure,  the  defendant 
drives  the  mill  with  such  violence  and  irregularity  as  to  cause 
unusual  wear  and  damage  to  the  machinery,  and  to  jar,  weak- 
en, and  irremediably  damage  the  mill  itself. 

It  is  further  charged,  that  Cook  is  in  moderate  circum- 
stances, with  but  trifling  if  any  real  estate,  and  would  not  be 
able  to  respond  in  damages  at  law  for  the  injury  sustained  by 
the  mill,  &c. 

The  bill  prays  an  account  for  all  damages  the  complainant 
lias  already  sustained  by  the  unlawful  conduct  of  the  said 
Cook,  and  also  an  injunction  : 

1.  To  restrain  Cook  from  drawing    excessive,,   unmeasured 

o  / 

and  unauthorized  quantities  of*  water  from  the  raceway  of  the 
company  upon  the  wheel  of  the  mill,  thereby  jarring,  weak- 
ening, and  doing  permanent  injury  to  it. 

2.  Also,  from  using  any  other  form  or  substance  of  aperture 
than  that  prescribed  by  the  proposals  of  the  company. 

3.  Also,  from  using  a  larger   aperture    than  will   supply  a 
quantity  of  water  equal  to  six  horse  power,  according  to  the 
meaning  of    the  lease,  to-wit,  fifty-four  square  inches  under 
a  three  feet  head. 

The  defendant,  by  his  answer,  admits  that  McKelway  owned 
the  site,  as  charged,  and  that,having  it  in  contemplation  to  erect 
a  saw-mill  thereon,sonietimem  February  eighteen  hundred  and 
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thirty-four,  William  G.  Cook  proposed  to  him  to  rent  the 
mill,  and  offered  to  pay  therefor  an  annual  rent,  to  amount,  in 
addition  to  the  sum  which  the  doctor  would  have  to  pay  for 
the  water  to  the  company,  to  ten  percent,  on  the  actual  cost 
of  the  mill,  and  sixty  dollars  per  annum  for  the  site.  Before 
and  at  that  time  the  defendant  and  his  brother,  William  G. 
Cook,  contemplated  entering  into  partnership  in  the  business 
of  sawing  lumber ;  and  the  defendant  believes  that  the  pro- 
posal was  made  by  his  brother,  with  the  view  of  obtaining 
the  mill  for  himself  and  the  defendant ;  but  no  contract  of 
partnership  was  then  actually  entered  into  between  them,  nor 
was  there  ever  after ;  nor  was  his  brother  bound  to  admit  the 
defendant  to  any  benefit  from  the  contract  with  the  doctor ; 
and  denies  that  William  G.  Cook  was  his  agent  in  making 
the  agreement,  or  that  he  ever  recognized  him  as  such.  And 
further,  that  if  the  agreement,  as  set  forth  in  the  bill,  was 
made,  it  is  without  validity  ;  or  if  binding  upon  W.  G.  Cook, 
still  it  was  not  binding  upon  the  defendant,  having  been  made 
without  his  procurement. 

Admits  that  the  mill  was  erected,  but  whether  in  pursuance 
of  any  agreement  between  W.  G.  Cook  and  doctor  McKel- 
way  or  not,  the  defendant  alleges  himself  to  be  ignorant;  but 
believes  the  mill,  as  built,  to  be  variant  in  its  construction  and 
dimensions  from  that  contemplated  by  the  doctor  at  the  time 
of  the  alleged  agreement.  Subsequent  to  that  time,  Wm.  G. 
Cook  proposed  to  defendant  to  take  the  mill  of  the  doctor,  and 
-»arry  on  the  business  in  his  own  name,  and  advised  him  so  to 
do.  Whereupon,  defendant  expressed  to  his  brother  his  wil- 
lingness to  take  a  lease  on  the  mill  for  a  term  of  years;  but 
denies  that  he  ever  recognized  W.  G.  Cook  as  his  agent  in 
making  the  alleged  agreement,  or  that  he  ever  assented  to  the 
terms  of  such  agreement;  and  does  not  recollect  of  any  agree- 
ment, at  any  time,  made  between  the  doctor  and  himself,  rec- 
ognizing the  terms  of  that  agreement;  but  on  the 
contrary  charges,  that  being  ignorant  of  the  quantity 
of  water  requisite  to  drive  the  mill,  and  fearful  of  unu 
eual  expense  in  its  erection,  thereby  enhancing  the  rent  be- 
yond his  willingness  to  y,  and  being  unwilling  to  take* 
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lease  at  an  uncertain  rent,  he  insisted  that  some  certain  rent 
should  be  fixed  upon  before  entering  into  any  lease  for  the  mill. 
Defendant  admits  that  the  doctor  frequently  applied  to  him  to 
enter  into  written  articles  of  agreement  respecting  the  lease,  but 
that  he  refused  to  do  so  until  a  fixed  price  should  be  agreed  upon 
as  rent ;  and  for  proof  that  no  binding  agreement  existed  between 
them,  he  charges,  that  while  these  negociations  were  pending, 
the  doctor  stated  to  him,  that  unless  he  assented  to  the  propo- 
sals respecting  the  lease,  made  to  him  by  the  doctor,  that  he 
would  rent  the  premises  to  some  other  person ;  and  upon  his  re- 
fusing to  comply,  the  doctor  did  offer  the  mill  for  rent  or  sale. 

On  or  about  the  twenty-ninth  of  March,  eighteen  hundred  and 
thirty-four,  doctor  McKelway  proposed  to  Cook  to  build  the  mill 
two  stories  high,  instead  of  one,  as  originally  proposed,  and  to 
lease  him  the  mill  for  four  years  and  ten  months,  at  a  fixed  rent, 
to  which  proposal  he  acceded,  and  a  verbal  contract  was  made, 
in  pursuance  of  which  the  lease  was  executed,  as  set  out  in  the 
bill.  Neither  admits  or  denies  but  that  the  amount  of  rent  agreed 
upon  between  them,  and  inserted  in  the  lease,  was  ascertained 
by  the  complainant  in  the  manner  alleged  in  the  bill ;  but  insists 
that  it  was  not  communicated  so  to  him,  and  was  not  the  basis 
of  the  contract  on  his  part;  that  so  far  as  he  acted,  it  was  upon 
a  simple  proposal  to  pay  a  stipulated  rent,  without  reference  t.o 
any  previous  contract ;  that  he,  at  that  time,  did  not  know  the 
rent  charged  by  the  Delaware  Falls  company,  for  the  use  of  the 
water  necessary  for  the  mill,  nor  was  any  exhibit  made  to  him 
relative  thereto  ;  that  he  then  was,  and  is,  ignorant  of  the  cost 
Df  the  mill,  but  believes  that  at  the  date  of  the  lease,  the  cost  of 
the  mill  was  unknown  to  the  complainant,  and  that  material 
changes  were  made  in  its  construction,  after  the  date  of  the  lease, 
whereby  the  cost  was  materially  enhanced. 

The  answer  further  states,  that  pending  the  negociation  re- 
specting the  lease,  arid  about  the  time  of  its  execution,  the  de- 
fendant being  entirely  ignorant  of  the  science  of  hydraulics,  and 
of  the  mode  of  measurement  of  flowing  water,  and  being  unac- 
quainted with  the  subject  practically,  having  had  no  experience 
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in  relation  thereto,  applied  to  the  engineer  of  the  Trenton  Dela- 
ware Falls  company  to  ascertain  the  quantity  of  water  neces- 
sary for  the  mill,  who  informed  him  that  six  horse  power  would 
be  sufficient,  in  consequence  of  which  he  contracted  for  that  quan 
tity ;  but  that  he  was  then  ignorant  of  the  quantity  of  water  con  • 
stituting  a  horse  power,  and  supposed  the  complainant,  he  being 
landlord  of  the  mill,  and  a  stockholder  in,  and  president  of  the 
company,  knew  the  true  quantity  of  water  called  for  by  the  terms 
of  the  lease.  Admits  that,  after  the  execution  of  the  lease,  he 
repeatedly  heard  it  stated  that  nine  square  inches  under  a  three 
feet  head  at  the  site  of  the  mill,  constituted  a  horsepower;  but 
does  not  recollect  that,  before  the  making  of  the  lease,  he  ever 
heard  it  stated  by  any  one,  what  constituted  a  horse  power  at 
that  particular  site,  or  at  any  other ;  and  he  expressly  denies,  that 
at  the  execution  of  the  lease,  or  at  any  time  prior,  fifty-four  square 
inches,  under  a  three  feet  head,  was  designated  or  understood  be- 
tween himself  and  the  doctor  to  be  six  horse  power ;  but  that  those 
terms  were  used  in  the  lease  in  their  appropriate  and  technical 
sense  alone.  That,  by  the  plain  terms  of  the  lease,  the  complain- 
ant is  bound  to  furnish  six  horse  power  of  water,  which  requires 
seventy-four  square  inches  under  a  three  feet  head. 

Admits  that  the  clause  of  guaranty  in  the  lease  was  meant 
and  intended  as  charged  in  the  complainant's  bill. 

Admits  that  he  entered  into  possession  of  the  mill  about  the 
first  of  August,  eighteen  hundred  and  thirty-four,  and  continued 
therein,  unmolested,  until  about  the  twenty-fourth  of  September, 
eighteen  hundred  and  thirty-five,  during  all  which  time  he  receiv- 
ed an  ample  supply  of  water ;  but  about  that  time  the  complain- 
ant procured  an  aperture  to  be  fitted  on  the  breasting  of  the  mill, 
sixty-five  inches  in  length,  and  one  inch  and  three-eights  of  an 
inch  in  width,  the  area  being  eighty-nine  and  a  quarter  square 
inches ;  which  was  adjusted  by  the  monument  of  the  company, 
under  a  head,  as  defendant  believes,  of  eleven  inches  and  three- 
eights  of  an  inch.  This  aperture  did  not  vent  a  quantity  of 
water  equivalent  to  a  six  horse  power,  according  to  the  under- 
standing of  the  parties  and  the  true  intent  and  meaning  of  the 
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lease.  By  the  setting  of  the  aperture  a  farther  supply  of  water 
was  cut  off  from  the  mill,  and  the  aperture  would  not  pass  suffi- 
cient water  to  drive  the  mill  so  as  to  answer  any  useful  purpose, 
and  the  mill  was  consequently  stopped.  The  aperture  was  put 
in  contrary  to  the  will,  and  against  the  remonstrances  of  the  de- 
fendant, and  after  it  had  remained  in  about  five  days,  during 
which  time  it  prevented  the  mill  from  working,  defendant 
caused  it  to' be  removed,  and  the  water  to  be  let  freely  on  the 
wheel,  as  before ;  but  he  denies  that  he  has  drawn  a  great  or 
unnecessary  quantity  of  water  upon  the  wheel,  or  that  it  has 
been  driven  with  such  violence  or  irregularity  as  to  injure  the 
mill. 

Alleges  that  since  the  mill  has  been  in  operation,  it  has  been 
ascertained  that  the  quantity  of  water  contracted  for  in  the  lease, 
is  not  sufficient  for  the  use  of  the  mill,  and  that  he  has  drawn  on 
the  wheel,  since  the  same  has  been  in  operation,  a  quantity  of 
water  equal,  as  he  believes,  to  six  horse  power  and  a  sixth  of  a 
horse  power,  or  two  square  inches  under  a  three  feet  head  more 
than  was  specified  and  contracted  for  in  the  lease,  for  which  he 
offered  to  the  complainant  to  pay,  before  the  aperture  was  put  in. 
in  addition  to  the  rent  specified  by  the  lease,  the  rent  required  by 
the  Delaware  Falls  company  for  such,  additional  quantity,  and 
that  he  is  ready  still  to  pay  the  same. 

Does  not  know  whether  the  aperture  was  put  in  by  the  direc- 
tion of  the  company  or  not,  but  presumes  not,  as  no  apertures 
have  been  placed  on  any  of  the  other  mills.  The  company,  he 
alleges,  have  notobjected  to  h  is  using  the  water,  nor  h  is  he  used 
it  to  the  damage  of  any  of  the  other  lessees,  nor  has  the  com- 
plainant been  subjected  to  any  forfeiture  or  damage  by  reason 
thereof. 

The  cause  came  on  for  hearing  upon  bill,  answer,  replication 
and  proofs. 

Hamilton  and  /.  H.  Williamson,  for  complainant. 
H.  TF.  Green  and  W.  Hoisted,  for  defendant. 
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THE  CHANCELLOR.  In  this  case  the  complainant,  on  the 
twenty-ninth  of  March,  eighteen  hundred  and  thirty-four,  leased 
to  the  defendant  a  sawmill  in  Trenton,  for  the  term  of  four 
years  and  ten  months,  at  a  rent  of  four  hundred  and  forty-six 
dollars,  including  the  privilege  of  drawing  from  the  canal  of 
the  water-power  company,  for  the  use  of  the  mill,  a  quantity 
of  water  equal  to  "  six  horse  power,"  without  any  description 
of  what  quantity  of  water,  at  that  situation,  was  to  bo  con- 
sidered as  "  a  horse  power." 

The  hill  charges  that  the  complainant  had  made  a  verbal 
agreement  with  William  G.  Cook,  the  brother  of  the  defendant, 
for  a. lease  of  the  same  mill,  by  which  it  was  agreed  that  he 
should  pay  by  way  of  rent  sixty  dollars  for  the  lot,  ten  per  cent, 
upon  the  cost  of  the  mill,  and  three  dollars  per  square  inch  for 
the  water,  and  that  this  lease  was  made  with  reference  to  that 
verbal  agreement,  and  the  rent  adjusted  accordingly.  And 
the  bill  further  charges  that  it  was  the  universal  understanding 
with  the  mill-owners  and  with  the  water  power  company,  that 
at  this  situation,  with  the  head  and  fall  of  water  which  existed 
there,  nine  square  inches  were  equal  to  a  horse  power,  and 
that  this  lease  was  made  with  that  understanding  both  og  the 
part  of  the  complainant  and  defendant. 

In  conformity  with  this  understandinn,the  complainant,  in  ad- 
justing the  aperture  to  discharge  the  water  on  to  the  wheel  of 
the  mill,  fixed  it  at  fifty-four  square  inches,  equal  to  a  six  horse 
power  at  nine  inches  per  horsepower.  The  defendant  removed 
this  aperture,  and  put  another  aperture  equal  to  seventy-two 
square  inches  and  claims  a  right  to  draw  from  that  aperture  ; 
and  to  restrain  him  from  drawing  more  water  than  would  flow 
through  an  aperture  of  fifty-four  square  inches  is  the  principle 
object  of  the  bill.  The  defendant,  in  his  answer,  denies  that  the 
lease  was  made  in  conformity  with  the  verbal  agreement  which 
had  been  made  with  his  brother,  or  that  in  making  the  lease 
nine  square  inches  were  considered  as  a  horse  power,  and  alleges 
that  he  refused  to  execute  any  agreement  until  the  rent  could  be 
fixed  and  made  certain  as  to  amount;  that  he  was  informed  by 


OCTOBER  TERM,  1837.  113 

McKelwayv.  Cook. 

the  engineer  that  a  six  horse  power  would  be  sufficient  to  drive 
the  mill,  and  that  the  terms  were  used  in  the  lease  in  their  tech- 
nical sense ;  that  he  did  not  know  what  aperture  would  give 
a  horse  power,  and  that  after  the  lease  was  executed  he  under- 
stood that  an  aperture  of  nine  square  inches  would  give  a  horse 
power. 

From  the  evidence  in  the  case,  it  is  manifest  that  it  was  the 
general  impression  among  those  interested  in  the  water  power 
and  mills  and  property  upon  it,  that  it  would  require  an  aper- 
ture of  but  nine  square  inches  at  this  location  to  give  one  horse 
power,  and  it  is  equally  manifest  that  this  impression  arose  from 
a  mistaken  calculation  of  the  engineer,  and  that  in  point  of  fact 
it  required  an  aperture  of  twelve  square  inches  at  that  location 
to  give  a  horse  power.  It  was  not  a  mistake  as  to  the  extent  of 
a  horse  power,  according  to  its  technical  meaning,  but  the  mis- 
take arose  in  calculating  the  extent  of  an  aperture  which  would 
yield  that  power. 

If  the  complainant  would  limit  the  defendant  to  the  measure- 
ment of  an  aperture  of  nine  square  inches  for  a  horse  power,  it 
would  he  necessary  for  him  to  show,  not  only  that  such  was  the- 
general  impression,  but  he  must  show  that  the  defendant  agreed 
to  this  manner  of  measuring  the  horse  power.  It  would  not  be- 
sufficient  to  prove  that  even  the  defendant  himself,  at  the  time 
of  the  lease,  was  under  the  impression  that  an  aperture  of  nine 
square  inches  would  yield  a  horse  power,  for  he  might  have  had 
that  impression  and  yet  been  unwilling  to  make  a  contract  up- 
on it. 

What  is  the  evidence  as  to  this  point  ?  The  bill  alleges,  that 
the  lease  was  made  with  reference  to  this  parol  agreement  with 
the  brother,  whereby  the  rent  was  adjusted  at  three  dollars  per 
square  inch.  The  answer  expressly  denies  this  part  of  the  bill^. 
and  upon  this  answer  the  defendant  may  rest,  unless  there  is  evi 
dence  to  contradict  the  answer  in  this  respect. 

Upon  examining  the  testimony  I  cannot  find  that  this  allega- 
tion of  the  answer  is  contradicted  ;  on  the  contrary  it  appears  to 
Ve  confirmed  by  all  the  testimony  which  applies  to  this  point. 
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A  lease  was  made  out  by  Mr.  Lott,  which  was  in  conformity 
with  this  verbal  agreement  of  the  brother,  fixing  the  rent  at 
sixty  dollars  for  ground  rent,  ten  per  cent,  on  cost  of  mill,  and 
three  dollars  per  inch  for  the  water.  This  lease  the  defendant 
refused  to  execute,  because  the  amount  of  rent  was  uncertain. 
The  lease  now  in  dispute  was  then  made  out  by  Mr-.  Evans, 
which  was  executed,  and  at  the  time  this  lease  was  execu- 
ted Mr.  Evans  says  that  "  something  was  said  about  a  lease  hav- 
ing-been  drawn  by  Mr.  Lott,  but  never  had  been  executed.  Mr. 
Cook  said  he  did  not  like  it." 

This  evidence  is  in  confirmation  of  the  defendant's  answer,  and 
shows  that  he  would  not  make  the  contract  until  the  amount  of 
the  rent  was  settled  and  fixed.  From  information  derived  from 
the  engineer,  he  knew  or  believed  that  a  six  horse  power  was 
sufficient  to  drive  the  mill,  and  therefore  was  willing  to  contract 
for  a  six  horse  power,  but  was  not  willing  that  the  rent  should  be 
uncertain,  and  therefore  refused  to  sign  the  first  lease,  which 
was  uncertain  as  to  the  amount  of  rent,  both  as  respects  the  ten 
per  cent,  upon  the  cost  and  the  three  dollars  per  square  inch  of 
water  that  might  be  required  to  drive  the  mill. 

In  this  stage  of  the  negociation  I  presume  that  the  complainant 
undertook  to  establish  in  his  own  mind  what  rent  he  would 
charge,  and  in  adjusting  it  he  set  down  sixty  dollars  for  ground 
rent,  then  ascertained  the  cost  or  probable  cost  of  the  buildings, 
and  took  ten  percent,  of  that  cost  for  the  next  item,  and  then, 
being  under  the  impression  that  nine  square  inches  would  give  a 
horse  power,  and  as  the  defendant  wanted  a  six  horse  power,  he 
made  his  calculation  upon  fifty-four  square  inches  of  water, 
and  thus  made  up  the  amount  of  four  hundred  and  forty-six 
dollars  as  the  rent  of  the  whole ;  and  the  defendant  agreed  to  this 
amount,  and  the  lease  was  accordingly  executed.  But  it  turns 
out  that  the  complainant  was  mistaken  in  his  impression  that 
nine  square  inches  would  make  a  horse  power  at  that  place,  and 
that  it  in  fact  requires  twelve  square  inches  to  give  that  power. 
If  under  these  circumstances  it  should  be  admitted  by  the  de- 
fendant that  he  was  under  the  impression  at  that  time,  that  an 
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aperture  of  nine  square  inches  at  that  place  would  give  a  horse 
power,  I  can  see  no  reason  why  he  should  suffer  for  the  mis- 
take. He  would  not  take  upon  himself  the  risk  of  these  im- 
pressions being  correct.  He  undoubtedly  intended  to  bargain 
for  enough  water  to  drive  the  mill,  and  satisfied  himself  that  a 
six  horse  power  would  do  it,  and  there  is  no  evidence  that  he 
agreed  as  to  any  particular  manner  of  measuring  the  quantity 
of  water  that  would  yield  that  powe^ 

In  order  to  test  the  principle,  let  it  be  supposed  that  the  mis- 
take had  been  the  other  way,  and  that  in  fact  six  square  inches 
at  that  place  would  have  given  a  horse  power,  and  the  defend- 
ant had  insisted  that  his  rent  should  be  received  in  that  ratio, 
lie  would  have  been  told  that  the  water  was  offered  to  him  by 
the  inoh,  but  that  he  would  not  take  it  so,  and  insisted  upon 
having  the  rent  fixed  at  a  sum  certain. 

Again,  supposing  it  had  turned  out  that  the  complainant  had 
made  a  c^istake  in  estimating  the  cost  of  the  mill,  and  instead 
of  costing  him  two  thousand  two  hundred  and  forty  dollars  (as 
alleged,)  it  had  cost  him  three  thousand  two  hundred  and  forty 
dollars,  thereby  making  a  difference  in  the  rent  of  one  hundred 
dollars  (according  to  the  views  of  the  complainant,)  could  he  with 
propriety  have  called  upon  the  defendant  to  pay  the  added  rent 
of  one  hundred  dollars  upon  discovering  this  mistake  ?  I  appre- 
hend not ;  in  either  case  the  mistake  was  made  by  the  complain- 
ant and  he  must  suffer  the  loss  in  consequence  of  that  mistake. 

I  am  therefore  of  opinion  that  the  defendant,  by  virtue  of  his 
lease,  is  entitled  to  draw  a  quantity  of  water  equal  to  a  six  horse 
power,  and  to  use  an  aperture  which  will  yield  that  power. 
As  to  the  allegation  that  the  mill  is  injured  by  the  use  of  too  much 
•water,  and  thereby  driving  it  too  fast,  if  it  was  a  case  for  t?;r 
interference  of  this  court  there  is  no  evidence  of  such  continued 
or  threatened  irreparable  injury  as  to  authorize  the  exercise  oi 
its  power.  Let  the  bill  be  dismsssed,  with  costs. 

*  Decree  accordingly. 

*  An  appeal  having  been  taken  by  the  complainant,  this  decree  was  unani- 
mously affirmed,  with  costs,  by  the  court  of  appeals,  at  a  special  term,  in 
January,  eighteen  hundred  and  forty. 
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The  right  to  flow  back  water  acquired  by  prescription,  is  as  absolute  as  any 
other  right. 

A  party  who  has  acquired  such  right,  is  entitled  to  the  use  of  the  whole  of 
the  head  of  the  stream  as  far  back  as  he  flows,  in  the  manner  he  has  been 
accustomed  to  use  it;  and  if  another  seek  to  change  the  manner  of  use,  he 
must  show  conclusively  that  the  change  will  not  be  prejudicial  to  the  occu- 
pant. 

Will  not  the  party  having  such  right  be  protected  against  any  change  in  the 
manner  of  his  enjoyment,  even  if  no  actual  injury  can  be  proved  to  result 
from  such  change  ? — Quere. 

The  court  will  not,  by  injunction,  restrain  a  defendant  from  the  use  and  en- 
joyment of  a  work  constructed  with  the  express  or  implied  assent  of  the 
complainant,  though  it  prove  prejudicial  to  his  rights. 

Nor  will  the  court,  under  such  circumstances,  injoin  either  the  completion 
of  the  original  work,  or  the  construction  of  any  new  work  necessarily  con- 
nected with  or  forming  a  part  of  the  original  construction. 

But  when  the  defendants,  with  the  complainants'  assent,  construct  new 
waste  gates  in  their  mill  pond,  connected  with  a  new  channel  or  race-way 
to  carry  the  water  into  the  complainants'  mill  pond,  at  a  point  nearer  to  the 
complainants'  mill  than  its  natural  and  accustomed  channel,  and  after  a 
lapse  of  four  years  attempt  to  extend  .the  race-way  from  the  waste  gates,  and 
to  cause  the  water  to  enter  the  mill  pond  still  nearer  to  the  complainants' 
mill,  the  court  will  restrain  the  execution  of  such  new  work  by  injunction. 

And  though  such  new  improvement  be  commenced  in  the  summer  and  carried 
on  during  the  ensuing  fall  and  winter,  but  not  completed  in  February, 
when  the  complainants'  bill  was  filed  for  an  injunction,  the  complainants 
have  not  lost  their  remedy  by  laches. 

If  waste  gates  be  constructed  by  the  defendants,  and  used  by  them  through 
a  course  of  years,  with  the  complainants  assent,  the  complainants  cannot 
have  relief  by  injunction  so  long  as  the  use  of  the  gates  is  confined  to  then 
original  purpose;  but  if  an  attempt  is  made  to  apply  them  to  a  different 
purpose,  injurious  to  the  complainants,  the  court  will  by  injunction 
entirely  prohibit  the  use  of  the  gates. 

INJUNCTION  bill,  filed  the  thirteenth  of  February,  eighteen 
hundred  and  thirty-seven.  The  material  charges  of  the  bill 
are  set  forth  in  the  chancellor's  opinion.  Upon  filing  the  bill 
an  injunction  issued  as  prayed  for,  restraining  the  defendant* 
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"  from  opening  or  completing  the  artificial  channel  or  raceway, 
by  them  now  making  across  Butterworth's  neck,  so  that  any  of 
the  water  of  the  north  or  main  channel  of  Rancocus  creek  shall 
flow  into  or  through  the  same ;  and  from  further  altering  or  di- 
verting the  said  stream  from  its  natural  course,  in  any  manner ; 
and  from  erecting,  making,  or  causing  any  dams,  banks,  or  ob- 
structions in  the  same ;  and  from  hoisting  and  raising,  or  keep- 
ing hoisted  or  raised  their  said  new  waste  or  flood  gates,  whereby 
any  water  from  the  mill  pond  of  the  defendants,  shall  be  per- 
mitted to  flow  through  the  artifical  channel  or  raceway  by  theni 
made  across  Budd's  neck,  and  thereby  fill  up  the  said  creek  with 
the  earth  out  of  said  raceway." 

On  the  second  day  of  March,  eighteen  hundred  and  thirty- 
eeven,  the  defendants  filed  their  answer,  and  gave  notice  of  an 
application  to  dissolve  the  injunction.  Numerous  depositions 
were  taken  by  both,  parties  upon  notice,  to  be  used  upon  the  ar- 
gument of  the  motion.  The  depositions  were  read  without  or> 
jec'.ion,  and  the  cause  being  one  of  great  moment,  the  chancellor, 
upon  the  request  of  both  parties,  made  a  personal  examination  of 
the  premises,  previous  to  the  hearing. 

W.  Hoisted  and  Southard,  for  defendants,  in  support  of  the 
motion. 

H.  W.  Green  and  I,  H.  Williamson,  contra. 

Cases  cited  by  defendants'  counsel,  in  support  nf  the  motion. 

1  Goafs  C.  102;   18   Vesey,  514;    1  Brown's   G.    G.  588; 
6  John.    Chan.    It.    19;    1  Mylne  and    K.   154;    Saxton, 
157. 

Cases  cited  by  complainants'  counsel.  1  Sim.  and  Stu. 
190 ;  5  Hoisted,  78 ;  3  Ibid,  149 ;  Coxe,  460 ;  6  East,  208  ; 

2  Conn.  584 ;   2  Barn,  and  Aid.  662 ;   3  Kenfs  Com.  440 ; 
BOG.  Ab.  Nuisance  A.;  Noy,  103  ;  3  Kelle,  640,  759  ;  Jeremy's 
JSq.,  310;  1  Dickens,   164;  19  Vesey,   122;  2  Swans.   331; 
2    Vern.  390 ;  2  John.  Ch.  E.  165,  470 ;   Baldwin,  232 ;  10 
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THE  CHANCELLOR.  The  complainants,  in  their  bill,  charge 
that  they  are  seized  in  fee  simple,  as  tenants  in  common,  of  cer- 
tain lands,  water  power,  mills,  &c.,  situate  at  Mount  Holly,  in 
die  county  of  Burlington,  in  this  state,  on  the  waters  of  the 
Rancocus  creek  ;  and  that  they  hold  and  enjoy  as  appurtment 
to  that  property,  the  right  of  holding  back  the  water  of  said 
creek  by  their  dams,  up  the  natural  bed  of  the  s?.id  creek,  about 
four  miles,  to  the  mills  of  the  defendants,  formerly  known  as 
Parker's  mills  ;  and  further,  that  they,  and  those  under  whom 
they  hold,  have  held,  used  and  enjoyed  this  property,  and  have 
flowed  back  the  water  in  manner  aforesaid,  for  more  than  a 
century,  and  that  their  right  so  to  do,  has  never  been  contro- 
verted. 

That  their  dams  and  gates  are  so  constructed  that  they  can 
draw  down  the  head  of  water  at  their  mills,  about  four  feet, 
and  continue  to  drive  their  works,  consisting  of  a  grist-mill,  saw- 
mill, paper-mill,  &c. 

That  the  creek  is  very  tortuous  between  the  mills  of  com- 
plainants and  defendants,  being  about  four  miles  by  the  course 
of  the  stream,  and  one  and  three-fifths  of  a  mile  by  the  road 
and  by  this  winding  course  of  the  stream,  the  complainants  have 
always  derived  great  benefit,  it  forming  for  them  a  long  and  ca- 
pacious pond,  by  which  they  were  enabled  to  hold  back  a  large 
supply  of  water  for  their  mills. 

That  the  mills  and  dams  of  the  defendants  have  been  erected 
long  since  the  mills  and  dams  of  the  complainants,  and  subject 
to  their  right  of  flowing  back  the  water  in  manner  aforesaid. 

That  the  defendants  purchased  their  mills  in  eighteen  hun- 
dred and  thirty-two,  and  at  the  time  of  their  purchase,  and  un 
til  'some  time  in  the  year  eighteen  hundred  and  thirty-five,  that 
the  mill-dam  gates  of  their  mill  were  so  situate,  that  their  sur- 
plus water  was  discharged  into  the  stream,  immediately  below 
their  mills,  and  at  the  head  of  the  pond  of  complainants. 
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That  the  defendants,  after  purchasing,  increased  their  estab- 
lishment by  erecting  new  factories,  and  finding  that  their 
waste  water,  when  vented,  sometimes  created. back  water,  in 
order  to  avoid  that  effect,  in  the  summer  or  fall  of  eighteen 
hundred  and  thirty-five,  they  made  an  addition  to  their  mill- 
pond,  and  formed  ne\v  waste-gates,  in  such  position  that  the 
water  was  discharged  into  the  main  stream  or  pond  of  the 
complainants,  about  two-fifths  of  a  mile  below  the  mills  of  the 
defendants,  where  the  waste  water  had  been  before  discharged. 

That  in  the  summer  or  fall  of  eighteen  hundred  and  thirty- 
six,  the  defendants  formed  a  dam  across  the  main  stream  or 
pond  of  complainants,  near  the  said  new  waste-gates,  and  cut 
a  canal  across  the  neck  of  land  called  "Warner's  meadow,  by 
which  the  course  of  the  stream  or  pond  was  changed  from  its 
natural  course,  and  forced  through  that  canal,  and  the  water 
from  the  said  new  waste-gates,  was  turned  into  that  part  of  the 
old  bed  of  the  stream  which  was  cut  off  by  said  canal  ;  and 
they  then  formed  another  dam  across  the  pond,  near  the  lower 
outlet  of  said  canal,  which  prevented  the  water  of  said  waste 
gates,  from  flowing  into  the  pond  at  that  place ;  and  in  order 
to  give  vent  to  that  waste-water,  they,  the  defendants,  cut  a 
canal  across  another  neck  of  land,  called  Budd's  neck,  and 
forced  the  waste  water  through  that  canal  about  twenty-two 
chains,  where  it  was  again  discharged  into  the  original  stream 
or  bed  of  the  pond  of  the  complainants,  at  a  place  called 
Earle's  neck  ;  and  that  they  had  cut  a  canal  across  Earle's 
Neck,  by  which  the  course  of  the  stream  or  pond  was 
diverted  from  its  original  course,  and  a  part  of  the  original 
bed  of  the  pond  cut  off. 

And  further,  that  the  defendants  were  about  to  erect  dams 
across  the  original  bed  of  the  stream  or  pond,  at  each  termina- 
tion of  the  said  last  mentioned  canal ;  and  to  open  another 
cut  across  the  neck  below,  called  Butterworth's  neck,  so  that 
the  waste  water  from  said  new  waste-gates,  by  means  of  these 
new  cuts  and  dams,  would  be  made  lo  flow  in  a  channel  entirely 
separatefrom  the  main  stream  orpond,  until  itemptied  Into  the 
game  at  the  lower  part  of  ButtenvortlTs  neck,  near  the  mills  of 
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the  complainants,  instead  of  being  discharged  into  the  said 
pond  at  the  head  of  it,  as  it  had  from  time  immemorial  been 
discharged. 

They  also  charge  that  by  this  contrivance  they  are  deprived 
of  a  part  of  their  pond  or  reservoir,  by  means  of  the  said  dams 
cutting  off  a  portion  thereof ;  that  other  parts  of  their  pond 
are  and  will  be  filled  up  by  the  sand  and  dirt  washed  oat  of 
those  cuts;  that  the  waste  water  flowing  through  this  new  cut 
having  a  greater  fall  than  that  flowing  by  the  original  bed 
of  the  pond,  and  being  discharged  in  the  pond  near  the  dam, 
will  escape  more  rapidly  than  if  permitted  to  flow  through  its 
original  course,  and  thereby  deprive  the  complainants  of  the 
full  benefit  of  their  water ;  and  farther,  that  by  reason  of  the 
more  rapid  discharge  of  the  water  by  means  of  this  new  cut, 
the  works  of  the  complainants  will  be  more  liable  to  be  in- 
jured in  times  of  high  water;  and  they  also  charge  that  the 
defendants  have  made  and  are  about  making  their  said  canals 
or  cuts  so  small  that  they  cannot  pass  the  water  that  will  be 
required,  and  the  soil  being  loose  and  sandy  will  consequently 
be  washed  into  the  pond  below,  as  it  is  carried  out  of  the  cuts 
by  the  current  of  water  which  will  continue  to  excavate  those 
cuts  until  they  shall  have  capacity  sufficient  for  the  flow  of 
all  the  water,  and  all  the  earth  which  is  washed  out  of  those 
cuts  must  be  deposited  in  the  pond  below,  by  means  whereof 
its  capacity  will  be  diminished,  and  the  complainants  thereby 
injured. 

And  the  complainants  also  charge,  that  by  these  dams  and 
cuts  they  are  deprived  of  the  power  of  backing  the  water  up  to 
the  mills  of  the  defendants,  as  they  formerly  could,  and  of 
right  should  be  permitted  to  do  ;  and  that  in  a  dry  time  they 
had  no  surplus  of  water,  and  by  means  of  the  said  dams  and 
cuts  the  capacity  of  their  pond  would  be  so  diminished  as  to 
do  them  an  irreparable  injury,  &c.  And  they  pray  that 
the  defendants  "may  be  restrained  from  any  fur- 
ther diversion,  alteration  or  damming  up  of  said 
Elancocus  creek,  and  from  opening  any  channel,  canal  or 
race-way  below  their  mill  pond  for  the  water  of  said 
creek  to  flow  into,  and  from  hoisting  their  said  new  waste^ 
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gates  or  flood  gates,  and  thereby  washing  earth  and  sand  into 
the  said  creek." 

An  injunction  was  issued  according  to  the  prayer  of  the  bill. 
The  defendants  have  answered,  and  affidavits  been  taken ;  and 
the  question  now  presented  is,  whether  the  injunction  shall  be 
dissolved,  modified,  or  continued. 

The  defendants,  in  their  answer,  admit  almost  all  of  the  ma- 
terial allegations  of  the  bill,  but  deny  most  of  its  conclusions. 
The  principal  allegation  of  the  bill  which  is  not  admitted  by  the 
answer,  refers  to  the  right  of  the  complainants  to  flow  back  the 
water  of  the  Rancocus  to  the  dam  of  the  defendants.  The 
complainants  claim  this  right,  and  allege  that  they  and  those 
under  whom  they  hold,  have  enjoyed  and  used  this  right  from 
time  immemorial.  The  defendants,  in  their  answer,  admit  that 
the  complainants  have  held  and  enjoyed  the  right  of  backing 
the  water  up  the  stream  some  distance  ;  but  they  are  ignorant 
whether  they  possess  and  enjoy  the  right  of  backing  the  water 
up  the  stream  to  their  mills.  And  if  the  complainants  possess 
any  such  right,  the  defendants  deny  that  they  have  ever  used, 
exercised,  or  enjoyed  that  right,  and  they  allege  that  in  the  year 
eighteen  hundred  and  thirty-one,  when  they  purchased  their 
mills,  the  complainant's  mill-dams  did  not  back  the  water  to 
their  mills,  nor  do  they  at  this  time.  If  the  answer  had  stopped 
hero  it  would  have  been  a  full  answer  and  denial  of  the  allega- 
tion of  the  complainants'  bill  in  that  particular.  But  the  de- 
fendants proceed  in  their  answer,  and  say  that  "the  back-water 
of  the  defendants'  mill  is  created  by  the  narrowness  of  the  creek, 
and  the  quantity  of  water  flowing  down  the  same,  and  not  by 
the  complainants'  dam ;  for  in  the  fall  of  the  year  eighteen  hun- 
dred and  thirty-one,  there  was  a  fall  in  the  said  stream  from  the 
lower  point  of  the  neck  of  land  called  Warner's  meadow,  up  to 
the  defendants'  mills,  of  from  six  to  eight  inches."  Here  they 
admit  that  they  have  back-water,  but  they  charge  it  to  the  nar- 
rowness of  the  stream,  and  not  to  the  dam  of  the  complainants ; 
and  their  allegation  that  the  back-water  is  not  occasioned  by 
the  dam  of  the  complainants,  is  evidently  a  conclusion  drawn 
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from  the  fact,  that  there  are  six  or  eight  inches  fall  between  their 
mills  and  the  lower  point  of  the  neck  of  land  called  Warner's 
meadow.  This  conclusion  is  evidently  erroneous,  for  by  in- 
specting the  measurements  of  the  depths  of  the  stream  or  pond, 
it  will  be  found  that  froiix  the  mills  of  the  defendants  down  to 
Warner's  meadow,  the  average  depth  is  about  four  feet  three 
inches,  and  that  depth  increases  gradually  from  that  point  down 
to  the  dams  of  the  complainants,  where  the  average  depth  is 
more  than  six  feet ;  so  that  there  is  a  gradual  fall  in  the  stream 
from  the  one  mill  to  the  other,  and  it  cannot  be  doubted  that  if 
the  complainants'  dam  were  removed  entirely,  the  water  would 
sink  at  the  lower  part  of  Warner's  meadow,  probably  to  one  half 
its  present  depth,  and  thereby  the  water  from  above  would  es- 
cape more  readily,  and  of  course  relieve  the  wheels  of  the  de- 
fendants in  some  measure  from  their  back-water.  But  the 
witnesses  who  have  testified  upon  this  subject  all  agree  that 
there  is,  and  always  has  been,  back-water  at  the  mills  of  the 
defendants ;  and  the  engineer  puts  the  matter  beyond  contro- 
versy, for  he  says  that  he  has  levelled  the  stream,  and  finds  the 
complainants'  full  head  about  eight  inches  higher  than  the  sheet- 
ing of  the  wheels  of  the  defendants'  mills,  and  whenever  the 
parties  shall  make  the  experiment,  by  stopping  both  mills  and 
letting  the  water  find  its  level  in  the  pond  of  the  complainants, 
they  will  find  that  the  water  -will  stand  on  the  sheeting  of  the 
defendants'  mills  nearly  a  foot  deep. 

A  very  common  error  prevails  as  to  the  flowing  back  of  the 
water  by  means  of  dams  or  other  obstructions  in  the  stream. 
The  complainants  have  fallen  into  that  error  when  they  allege 
that  they  cannot  now  flow  back  the  water  further  than  Earle's 
cut,  because  they  observe  a  current  through  that  cut  more  rapid 
than  the  other  parts  of  the  stream.  And  the  defendants  have 
fallen  into  the  same  error  when  they  allege  that  the  complain- 
ants never  flowed  back  to  their  mil],  because  there  is  a  fall  o£ 
six  or  eight  inches  in  the  stream  above  Warner's  meadow. 

The  intervention  of  a  ripple  or  rapid  current,  in  a  stream  or 
pond,  is  no  evidence  that  the  water  above  that  ripple  or  current 
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is  not  affected  by  tlie  dam  or  obstruction  below.  And  in  this 
pond  of  the  complainants,  if  its  width  were  diminished  one  half 
for  any  distance,  the  water  would  flow  through  that  part  of  the 
pond,  while  the  mills  were  in  operation,  with  double  the  velocity 
that  it  would  flow  through  the  other  parts,  and  thereby  create  a 
current  or  ripple,  and  yet  the  dam  below  would  operate  upon  the 
water  above  that  ripple;  for  it  may  readily  be  perceived,  that  if 
the  dam  or  obstruction  were  removed  from  below,  the  water 
would  of  course  sink,  and  thereby  increase  the  rapidity  of  the 
current  through  the  narrow  part  of  the  stream,  and  thereby . 
permit  the  water  above  to  escape  more  rapidly.  I  make  these 
remarks  to  explain  the  difficulty  under  which  the  parties  and 
witnesses  appear  to  have  labored — being  entirely  satisfied,  not 
only  from  the  testimony  of  the  witnesses,  but  from  the  answer 
of  the  defendants  themselves,  that  the  dam  of  the  complainants 
flows  the  water  back  to  the  mills  of  the  defendants.  Some 
question  was  made  upon  the  argument  of  the  cause,  as  to  the 
time  that  the  complainants  and  those  under  whom  they  hold, 
have  used,  occupied  and  enjoyed  this  privilege  of  flowing  back 
the  water  in  the  manner  it  is  now  used  ;  but  it  is  evident,  from 
the  whole  testimony,  that  the  works  of  the  complainants  have 
existed  from  time  immemorial — that  the  works  of  the  defendants 
were  erected  in  the  year  seventeen  hundred  and  eighty ;  since  that 
time,  no  complaint  has  been  made,  that  the  complainants  have 
raised  their  head  ;  and  in  fact,  the  evidence  shows  the  contrary 
as  far  as  a  negative  can  be  proved  ;  and  I  am  of  opinion  that 
the  complainants  have  a  right  to  flow  back  the  water  to  the 
mills  of  the  defendants,  in  the  manner  that  their  dams,  as  at 
present  constructed,  will  flow  it  back,  and  this  right  is  as  abso- 
lute as  any  other  right  which  the  complainants  can  have,  and 
for  its  violation  the  law  gives  them  an  ample  remedy. 

The  next  question  for  consideration,  is,  whether  the  defend- 
ants have  violated  this  right,  and  if  so,  whether  the  complain- 
ants have  sought  the  proper  remedy.  And  as  to  the  remedy,  it 
is  objected  on  the  part  of  the  defendants,  that  even  if  the  com- 
plainants had  a  remedy  by  injunction,  they  have  lost  it  by  stand- 
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ing  by  and  permitting  the  defendants  to  go  on  expending  money 
in  these  improvements,  without  objection.  As  to  this  point, 
the  facts  are,  that  the  defendants  made  their  new  waste-gates  in 
eighteen  hundred  and  thirty-two,  and  put  them  up  in  eighteen 
hundred  and  thirty-three  ;  this  was  done  by  the  knowledge  and 
partly  under  the  advice  of  one  of  the  complainants.  By  this  work 
the  waste  water  was  discharged  into  the  main  stream  about 
two-fifths  of  a  mile  below  the  mills  of  defendants,  where  it  had 
theretofore  been  discharged.  ~No  objection  was  made  to  this 
change  by  the  complainants. 

In  the  summer  and  fall  of  eighteen  hundred  and  thirty-six, 
the  defendants  proceeded  to  make  the  dams  across  the  stream 
at  Warner's  meadow,  and  the  cut  across  Budd's  neck,  and  were 
proceeding  to  make  the  cut  across  Butterworth's  neck,  when  ' 
the  injunction  was  served  upon  them,  in  February,  eighteen 
hundred  and  thirty-seven. 

j  If  there  were  any  necessary  connection  between  the  forma- 

tion of  the  waste-gates  in  eighteen  hundred  and  thirty-three, 
and  the  subsequent  formation  of  the  cuts  and  dams  in  eighteen 
hundred  and  thirty-six,  I  should  consider  that  the  complainants 
had  lost  their  remedy  by  their  laches  ;  but  I  see  no  necessary 
connection  between  the  two  works,  either  from  their  nature,  or 
from  the  evidence  in  the  cause.  It  is  true,  that  the  latter  opera- 
tion of  forming  the  dams  and  cuts,  may  probably  have  been 
suggested  by  the  fact  that  the  operation  of  the  waste-gate  had 
been  benefical  to  the  defendants  ;  but  the  formation  of  these 
waste-gates  was  a  work  in  itself  perfect  and  could  not  have 
been  considered  as  giving  notice  to  any  one,  that  the  plan  was 
to  be  extended,  by  those  dams  and  cuts  ;  and  there  is  no  evidence 
that  at  the  time  they  themselves  had  any  further  view  than 
merely  the  formation  and  use  of  the  waste-gates. 

Considering  it,  then,  as  a  work  commenced  in  the  summer  of 
eighteen  hundred  and  thirty-six,  and  carried  on  during  that  fall 
and  winter,  and  not  completed  in  February,  when  the  complain 
ants  adopted  the  remedy,  I  can  find  no  case  in  the  books  that 
would  warrant  me  in  declaring  that  the  complainants  had  lost 
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their  remedy ;  and  if  such  a  case  could  be  found,  I  should  not 
be  disposed  to  follow  it. 

The  defendants  also  object  to  that  part  of  the  injunction  which 
prohibits  the  use  of  the  waste-gates,  contending  that  it  amounts 
to  a  destruction  of  that  work,  which  was  put  up  by  the  consent 
of  the  complainants  themselves.  The  objection  is  not  well 
taken.  If  they  had  confined  the  use  of  the  gates  to  their  original  •  / 
purpose,  then  the  complainants  conld  not  have  complained  ;  but 
when  they  attempt  to  divert  them  to  a  different  purpose,  which 
is  injurious  to  the  complainants,  then  the  reason  of  the  objection 
fails.  And  in  this  case,  if  the  defendants  had  carried  their 
cuts  so  as  to  discharge  the  waste  water  into  the  stream  below 
the  mills  of  the  complainants,  it  would  hardly  be  contended  thai 
the  party  would  be  deprived  of  his  remedy,  merely  because  the 
gates  had  originally  been  erected  by  the  consent  of  the  complain- 
ants, for  the  purpose  of  discharging  the  waste  water  in  the 
stream  near  them ;  and  yet,  in  such  case,  the  court  could  not 
give  the  remedy,  except  by  injoining  the  defendants  from  hoist- 
ing those  gates  so  that  the  water  should  pass  by  the  com- 
plainants' mills. 

The  only  remaining  inquiry,  is,  whether  the  complainants 
have  made  a  case  requiring  the  interposition  of  this  court,  by 
its  restraining  power.  The  answer  admits  all  the  facts  charged 
in  the  bill,  as  to  the  making  the  dams  and  cuts,  and  their  inten- 
tion to  finish  their  plan,  so  that  the  waste  water  should  be  dis- 
charged into  the  pond  of  the  complainants,  below  Butterworth's 
neck ;  but  deny  that  this  work  will  prejudice  the  complainants ; 
on  the  contrary,  they  allege  that  it  will  be  a  decided  benefit  to 
them,  and  upon  this  subject  there  appears  some  contrariety  of 
opinion  among  the  witnesses. 

It  may  here  be  remarked,  that  the  complainants  are  entitled 
to  the  use  of  the  whole  of  the  bed  of  this  stream,  as  far  back  as 
they  flow,  in  the  manner  they  have  been  accustomed  to  use  it, 
and  it  behooves  any  one  who  would  change  that  manner  of  use, 
to  show  most  conclusively,  that  the  change  could  not  injure 
them.  I  do  not,  however,  intend  to  express  an  opinion  that  the 
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complainants  could  be  compelled  to  submit  to  such  change,  even 
if  no  injury  could  be  proved  to  result  therefrom.  But  in  this 
case,  I  think  it  most  manifest,  that  the  complainants  will  suffer 
serious  and  irreparable  injury,  by  the  completion  and  continu- 
ance of  these  cuts  and  dams,  according  to  the  plan  proposed.  I 
make  this  conclusion  as  well  f rom  the  direct  evidence  upon 
the  point,  as  from  the  nature  and  consequence  of  the  work 
itself. 

It  is  evident,  in  the  first  place,  that  by  the  canals  across  "War 
ner's  meadow  and  Earle's  neck,  and  the  dama  thrown  across  the 
stream  at  the  extremities  of  those  cuts,  the  complainants  will  be 
deprived  of  so  much  of  their  pond  or  reservoir,  as  the  portions 
of  the  pond  cut  off  exceed  the  canals  which  are  substituted. 

In  the  next  place,  it  will  tend  to  fill  up  the  pond  with  the  sand 
and  dirt  washed  out  of  the  cuts,  and  form  bars  across  the  pond, 
which  may  seriously  affect  the  complainants  in  the  use  of  the 
water  of  theirpond ;  and  in  this  respect,  serious  injury  is  to  be  ap- 
prehended, particularly  from  the  cu*  across  Butterworth's  neck. 
It  will  be  remarked,  that  that  cut  enters  into  the  pond  at  its 
lower  extremity,  nearly  at  right  angles  ;  as  it  is  partly  dug,  and 
proposed  to  be  finished,  its  capacity  is  not  sufficient  for  the  flow 
of  water  which  must  pass  through  it,  without  creating  a  very 
rapid  current,  and  the  ground  at  that  place  being  sandy  and 
gravelly,  it  will  necessarily  form  a  bar  across  the-  main  stream 
or  pond,  as  the  water  of  this  cut  will  flow  across  the  pond,  and 
thereby  check  the  stream  of  the  pond,  (being  more  sluggish,) 
and  form  an  eddy  immediately  below  the  current  from  the  cut, 
where  the  sand  and  dirt  will  be  deposited.  These  consequences 
I  consider  as  certain,  and  certainly  injurious  to  the  complain- 
ants. 

As  to  the  effect  of  discharging  the  waste  water  of  defendants 
into  the  pond  of  the  complainants,  near  their  dam,  instead  of 
discharging  it  at  the  head  of  their  pond,  there  appears  to  be  a 
contrariety  of  opinion  in  the  minds  of  the  witnesses ;  and  if  that 
power  were  used  with  an  eye  to  the  interest  of  the  complainants, 
I  cannot  perceive  that  any  serious  injury  can  be  apprehended 
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from  it  nor  can  I  imagine  that  it  would  be  of  any  service  to  the 
complainants.  But  one  result  is  certain,  it  would  give  to  the 
defendants  a  greater  control  of  the  water  than  they  now  have, 
and  enable  them,  if  disposed  to  injure  the  complainants,  to  use 
it  much  more  effectually  for  the  purpose ;  as  it  now  is,  they  have 
to  discharge  their  waste  water  through  these  flood-gates  only, 
and  that  at  the  head  of  the  pond,  and  of  course  the  water  has 
to  pass  through  and  fill  up  the  tortuous  channel  of  the  pond  for 
four  miles,  before  it  reaches  the  dam  of  complainants ;  but  if 
these  new  cuts  and  dams  are  made,  the  defendants  have  an  ad- 
ditional and  much  more  rapid  discharge  for  their  waste  waters, 
and  by  throwing  it  rapidly  into  the  pond  below,  it  must  necessa- 
rily escape  over  the  dam  of  the  complainants,  and  may  thus 
escape  without  filling  up  the  pond,  as  it  must  have  done,  if  ad- 
mitted at  the  head. 

Upon  the  whole  evidence,  I  am  satisfied  that  the  projected 
plan  of  the  defendants,  if  permitted  to  be  carried  into  execution, 
would  do  the  complainants  a  serious  and  irreparable  injury,  and 
therefore,  cannot  consent  either  to  dissolve  or  modify  the  in- 
junction. 

*Order  accordingly. 

*  From  this  decision  of  the  chancellor  an  appeal  was  taken  by  the  defend- 
ants, and  the  decision  affirmed,  with  costs,  by  the  court  of  appeals,  at  No- 
vember term,  eighteen  hundred  and  forty-one — eleven  of  the  members  voting 
for  affirmance,  and  three  for  reversal. 

CITED  in  Veghte  v.  Ear.  Wat.  Pow.  Co.  4  C.  K  Or.  153;  Ear.  Wat.  Pow.  Co. 
r.  Veghte  4  C.  K  tfr.  476;  Carlisle  v.  Cooper,  6  G  K  Or.  695. 
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*  ABRAHAM  VARICK,  Surviving  Executor  of  RICHARD  VARICK, 
deceased,  v.  DANIEL  CRANE  and  Wife. 


If  a  bond  and  mortgage,  given  by  a  resident  of  New  Jersey  to  a  person  tem- 
porarily residing  there,  but  Laving  Ms  permanent  residence  and  his  place 
of  business  in  New  York,  he  made  and  executed  in  New  Jersey,  but  deliv- 
ered to  the  obligee  at  his  place  of  business  in  the  city  of  New  York,  and 
the  money  there  paid,  the  place  of  the  contract  is  in  New  York,  and  inter- 
est is  to  be  computed  according  to  the  laws  of  that  state,  although  the  ob- 
ligee be  described  in  the  bond  as  now  of  the  state  of  New  Jersey. 

Nor  will  the  construction  be  affected  by  the  circumstance  that  the  bond  and 
mortgage  were  given  to  secure  the  purchase  money  of  land  in  New  Jersey. 

Where  a  party's  residence  is  in  one  state,  and  his  place  of  business  in  an- 
other, the  presumption  is  that  his  contracts  are  made  rather  at  his  place 
of  business  than  at  his  place  of  residence. 

In  the  absence  of  any  direct  evidence  of  the  place  in  which  the  contract  was 
made,  the  money  advanced,  or  the  papers  delivered,  the  presumption  ob- 
tains that  the  contract  was  made  at  the  place  where  the  person  lives  who  is 
to  receive  the  money,  or  where  the  contract  is  to  be  performed;  and  this 
presumption  is  not  overcome  by  the  fact  that  the  obligee  lived  in  another 
state,  and  that  the  bond  and  mortgage  were  made  and  executed,  and  the 
mortgage  recorded  there. 

If  a  contract  is  susceptible  of  two  constructions,  that  should  be  adopted  which 
will  render  it  operative,  rather  than  that  which  will  render  it  void. 

The  taking  of  usurious  interest  upon  a  bond,  will  not  vitiate  a  valid  instru- 
ment, but  if  taken  by  the  obligee  it  furnishes  prima  facie  evidence  that  the 
original  agreement  was  corrupt. 

To  constitute  usury  there  must  be  a  corrupt  agreement  to  receive  more  than 
the  law  allows  by  way  of  interest. 

The  second  section  of  the  act  against  usury,  by  which  it  is  enacted,  that  all 
mortgages  made  for  the  payment  of  money  lent,  on  which  a  higher  interest 
is  received  or  taken  than  is  allowed  by  the  said  act,  shall  be  utterly  void, 
applies  only  to  securities  given  contrary  to  the  provisions  of  the  first  sec- 
tion of  the  act,  and  does  not  avoid  a  mortgage  made  and  executed  in  this 
state,  to  secure  the  payment  of  a  bond  apoa  which  a  higher  rate  of  interest 
is  reserved,  if  the  bond  is  valid  by  the  law  of  the  place  of  the  contract. 

BILL  for  the  foreclosure  of  a  mortgage  given  by  a  citizen  of 
New  Jersey,  upon  lands  in  said  state,  to  a  citizen  of  New  York. 

*  The  opinion  in  this  cause  was  delivered  at  April  term,  eighteen  hundred 
and  thirty  -eight,  after  tlie  expiration  of  chancellor  Dickerson's  term  of  office. 


OCTOBER  TERM,  183T.  129 

Yarick's  Ex'r  v.  Crane. 

The  answer  sets  up  usury  as  a  defence.  The  facts  relied  upon 
to  sustain  the  defence  are  fully  stated  in  the  opinion  of  the  mas 
ter.  The  chancellor  having  been  of  counsel  for  one  of  the 
parties,  the  cause  was  heard  upon  the  pleadings  and  proofs,  be 
fore  PHILEMON  DICKERSON,  esquire,  one  of  the  masters  of  the 
court,  who  was  called  to  advise  with  the  chancellor  upon  the 
hearing. 

Frelingliuysen,  for  complainant. 
A.  S.  Penninyton,  for  defendants. 

THE  MASTER.  In  this  case  the  bill  of  complaint  was  filed 
by  John  Y.  Yarick  and  Abraham  Yarick,  executors  of  Richard 
Yarick,  deceased,  to  foreclose  a  mortgage  given  by  the  de- 
fendants to  Richard  Yarick  in  his  life  time.  Since  the  com 
mencement  of  the  suit,  John  Y.  Yarick  has  died,  and  the  suit 
is  now  carried  on  by  the  survivor. 

The  mortgage  is  in  the  common  form,  dated  on  the  tenth  of 
June,  eighteen  hundred  and  thirty-one,  and  was  given  to  secure 
the  payment  of  a  bond  of  the  same  date,  given  by  the  defend 
ant,  Daniel  Crane,  to  Richard  Yarick,  in  the  penal  sum  of  si? 
thousand  dollars,  conditioned  to  pay  three  thousand  dollars  or 
or  before  the  first  of  November  then  next,  with  lawful  interest 

The  defendant,  in  his  answer,  sets  up  usury  by  way  of  de 
fence,  and  the  question  arising  upon  that  defence  is  the  onlj 
Dne  which  is  now  submitted  for  consideration.  The  answer 
alleges,  and  it  is  admitted,  that  the  consideration  for  which  the 
*  three  thousand  dollar  bond  was  given,  was  the  amount  of  two 
other  bonds,  which  Richard  Yarick  held  against  the  defendant, 
one  for  one  thousand  nine  hundred  dollars,  and  the  other  for 
four  hundred  dollars,  with  the  interest  on  said  bonds,  calculated 
at  seven  per  cent.,  and  the  balance  in  cash  ;  and  it  is  insisted  by 
the  defendant  that  the  said  two  bonds  were  six  per  cent,  bonds, 
and  that  the  three  thousand  dollar  bond  is  tainted  with  usury, 
because  seven  per  cent,  interest  was  charged  upon  those  two 
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Donds  in  order  to  make  up  the  consideration  of  the  last  bond 
and  if  it  be  true  that  either  of  those  two  bonds  drew  but  six  pei 
cent,  interest,  the  three  thousand  dollar  bond  is  usurious  and 
void. 

It  is  therefore  manifest,  that  the  decision  of  the  case  rest? 
apon  the  character  of  those  two  bonds ;  in  order  to  ascertain 
which,  it  is  necessary  to  examine  them  separately,  as  they  werf 
given  at  different  times,  and  the  evidence  as  to  the  two  is  in 
some  respects  different. 

It  is  not  at  this  time  necessary  to  cite  authorities  to  prove  that 
contracts,  as  to  their  construction,  are  generally  governed  by 
the  lex  loci  contractus.  But  when  they  are  to  be  enforced,  the 
lexfori  prevails.  There  are,  however,  some  principles  of  law, 
or  rules  of  evidence,  whereby  to  ascertain  the  place  of  the  con- 
tract, which  require  examination  in  the  investigation  of  this 
case.  For,  according  to  my  view,  its  decision  depends  upon 
the  place  in  which  the  contract  was  made,  or  in  which,  from 
the  circumstances  of  the  case,  the  law  presumes  it  was  made. 

It  is  manifest  that  the  parties,  at  the  time  of  the  loan,  con- 
sidered this  one  thousand  nine  hundred  dollar  bond  as  a  New- 
York  bond,  and  that  it  would  yield  seven  per  cent.  It  appears 
by  the  testimony  of  Mr.  Woolsey,  that  Mr.  Yarick  agreed  to 
make  the  loan  at  the  New- York  rate  of  interest ;  and  when 
the  three  thousand  dollar  bond  was  given,  the  interest  on  the 
Dther  bond  was  calculated  at  seven  per  cent,  without  objection 
on  the  part  of  the  "defendant. 

But  the  important  inquiry  yet  remains',  whether  that  bond  was 
in  fact  and  in  law  a  seven  per  cent.  bond.  The  general  princi- 
ples which  govern  this  case,  appear  to  be  well  settled,  and  the 
difficulty  grows  out  of  the  uncertainty  as  to  facts,  rather  than 
the  principles  of  law  and  equity  applicable  to  those  facts.  As 
to  the  place  where  the  original  contract  for  the  loan  of  the  one 
thousand  nine  hundred  dollar  bond  was  made,  there  is  no  di- 
rect evidence,  and  we  must  therefore  be  governed  by  the  pre- 
sumptions fairly  to  be  drawn  from  the  facts  of  the  case. 

<0n  the  part  of  the  complainants  it  appears,  that  Richard  Ya- 
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rick,  with  whom  the  contract  was  made,  was  a  citizen  of  the 
state  of  New  York,  and  had  his  permanent  residence  in  the  city 
of  New  York,  except  during  the  hot  months  of  the  summer,  when 
with  his  family  he  resided  at  Jersey  City.  His  office  was  in  tho 
City  of  New  York,  in  which  lie  transacted  his  business  at  all 
limes,  including  the  time  of  his  temporary  residence  at  Jersey 
city.  This  bond  and  mortgage  were  delivered  in  the  city  of 
New  York,  and  the  money  paid  and  receipts  given  there. 

On  the  part  of  the  defendants,  it  appears  that  he  resided  at 
Jersey  City,  where  the  land  described  in  the  mortgage  lies.  The 
papers  were  made  ont  at  his  request,  and  executed  by  him  at 
Jersey  City,  and  the  mortgage  recorded  there.  The  obligee, 
Richard  Yarick,  at  the  date  of  the  bond  had  his  temporary  resi- 
dence at  Jersey  City,  and  in  the  bond  he  is  described  as  being 
"  now  '•  of  Jersey  City. 

Under  these  circumstances,  what  is  the  fair  presumption  as 
to  the  place  of  contract  ? 

The  fact  that  the  papers  were  made  ont  and  executed  at  Jer- 
sey City,  at  the  request  of  the  defendant,  might  have  some 
weight,  if  there  were  no  other  evidence  upon  the  subject ;  but  in 
this  case  the  existence  of  other  facts,  affording  stronger  pre-% 
sumption,  renders  this  fact  altogether  immaterial. 

That  the  land  is  situate  in  New  Jersey,  and  of  course  the 
mortgage  veccrdcd  there,  I  consider  as  unimportant  in  this  case, 
although  in  the  absence  of  all  other  evidence  upon  thcsubject, 
that  fact  might  have  been  the  foundation  fora  faL*  presumption 
that  such  was  the  place  of  the  contract. 

The  next  fact,  that  the  bond  describ  3s  the  obligee  as  being  at 
tho  time  of  Jersey  City,  is  merely  corroborative  of  the  direct 
evidence  upon  t'.j  subject,  that  he  did  at  that  time  in  fact  live 
there  j  and  the  word  "now"  appeals  to  have  been  introduced 
as  explanatory  of  the  temporary  nature  of  his  residence.  Cut 
all  presumption  as  to  the  residence  of  the  parties,  arising  from 
these  circumstances,  must  yield  to  the  direct  evidence  upon  the 
subject. 

We  then  have  this  case  in  point  of  f.ict.  Richard  Yarick,  the 
obligee,  was  a  citizen  of  the  state  of  New  York,  and  residing 
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permanently  in  the  city  of  New  York.  During  the  summei 
months  he  resided  in  Jersey  City,  but  still  kept  his  office  in  the 
city  of  New  York,  where  he  transacted  his  business. 

On  the  fourth  of  August,  eighteen  hundred  and  thirty,  wher 
he  had  his  temporary  residence  at  Jersey  City,  he  loaned  the 
money  in  the  city  of  New  York,  and  there  received  the  bond 
and  mortgage  for  the  same,  which  mortgage  is  upon  land  ii» 
Jersey  City.  The  bond  reserves  lawful  interest,  without  speci 
fying  the  rate.  The  interest  of  the  state  of  New  York, is  seven 
per  cent,  and  of  New  Jersey  is  six  per  cent.,  and  the  question  is 
whether  the  contract  for  this  loan  shall  be  presumed  to  have 
been  made  in  New  York  or  New  Jersey.  If  this  is  not  to  be 
considered  a  New  York  contract,  it  must  be  because  the  obligee, 
at  the  date  of  the  contract,  had  a  temporary  residence  in  New 
Jersey,  at  the  same  timo  that  he  kept  his  office  and  transacted 
his  business  in  the  city  of  New  York. 

Upon  general  principles,  if  a  man  reside  in  one  state  and 
transacts  his  business  in  another,  it  would  be  presumed  that  his 
contracts  were  made  at  his  place  of  business,  rather  than  his 
place  of  residence,  and  in  this  case  that  presumption  is  confirmed 
by  the  fact  that  the  papers  were  actually  exchanged  and  the 
money  paid  at  his  place  of  business. 

If  a  resident  of  New  Jersey  receive  goods  of  a  New  York 
merchant,  in  the  city  of  New  York,  where  his  store  is  kept,  the 
presumption  of  law  would  be,  that  the  contract  for  those  good? 
was  made  in  New  York,  althouglit  the  New  York  merchant,  at 
the  'timo  had  his  temporary  residence  in  New  Jersey.  And  so 
of  a  broker  or  money  lender,  who  has  his  office  permanently  in 
New  York,  and  a  resident  of  New  Jersey  receives  money  oi 
him  by  way  of  loan,  at  his  pffice  in  New  York,  it  would  be  con- 
sidered a  New  York  contract,  although  the  broker,  at  the  time, 
resided  in  New  Jersey.  And  the  correctness  of  this  view  may 
oe  illustrated  by  reversing  the  case  and  placing  the  meichant  or 
Droker  in  New  Jersey,  where  the  interest  is  but  six  per  cent.,  and 
ihe  customer  in  New  York  ;  in  that  case,  if  the  merchant  resides 
permanently  in  the  state  of  New  Jersey,  and  keeps  a  store  in 
Jersey  City,  whero  he  sells  goods  to  a  resident  of  New  York,  and 
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takes  a  note  for  tlie  amount  of  those  goods,  upon  suit  brought 
in  our  courts  upon  that  note,  it  would  be  considered  a  New 
Jersey  contract,  and  the  plaintiff  could  not  change  its  charac- 
ter, by  showing  that,  he  resided  with  his  family  during  the 
winter  months  in  the  city  of  .New  York,  and  that  this  particu- 
lar sale  of  goods  took  place  during  such  residence. 

For  these  reasons,  I  am  of  opinion  that  the  circustances  of 
the  case  warrant  the  presumption  that  the  contract,  as  to  the 
one  thousand  nine  hundred  dollar^bond,  was  made  in  the  city 
of  New- York,  and  consequently  that  it  was  subject  to  the  laws 
of  New- York. 

As  to  the  character  of  the  four  hundred  dollar  bond,  1  think 
there  can  be  no  doubt.  At  the  date  of  that  bond  the  obligee 
was  a  citizen  and  resident  of  New-York,  and  transacted  his 
business  there,  and  in  the  bond  itself  he  is  described  as  being 
of  the  city  of  New- York ;  and  in  the  absence  of  any  direct 
evidence  of  the  place  in  which  the  contract  was  made,  or  the 
money  advanced,  or  papers  delivered,  the  presumption  of  the 
law  is  that  the  contract  was  made  at  the  place  where  the  per- 
son lives  who  is  to  receive  the  money,  or  where  the  contract  is 
to  be  performed,  2  Paige,  604  ;  and  that  presumption  is  not 
overcome  by  the  facts  in  this  case,  that  the  obligor  lived  in 
Jersey  City,  and  that  he  had  the  bond  and  mortgage  made  out 
there,  and  of  course,  the  mortgage  recorded  there. 

I  am  of  opinion,  therefore,  that  the  four  hundred  dollar  bond 
•was  also  a  New- York  bond,  and  of  course  that  the  interest  was 
properly  charged  at  seven  per  cent,  upon  these  bonds,  when 
they  were  taken  up  by  the  three  thousand  dollar  bond.  And 
if  I  had  serious  doubts  upon  the  subject,  I  should  arrive  at  the 
same  conclusion,  upon  the  principles  of  law  laid  down  by  the 
court,  in  the  case  of  Archibald  v.  Thomas,  3  Cowen,  284  ;  that, 
if  a  contract  is  susceptible  of  two  constructions,  that  one 
should  be  accepted  which  would  render  it  operative,  rather 
than  the  one  which  would  render  it  void. 

But  it  also  appears  in  evidence,  that  the  complainant,  who  is 
the  executor  of  Rich'd  Yarick,deceased,  actually  received  of  the 
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defendant,  interest  at  the  rate  of  seven  percent,  upon  this  three 
thousand  dollar  bond,  which  is  admitted  to  be  a  six  per  cent, 
bond.  And  it  was  insisted,  that  although  the  taking  of  usurious 
interest  does  not  vitiate  a  valid  contract,  yet  it  furnishes  prima 
facie  evidence  that  the  original  agreement  was  corrupt.  This 
doctrine  is  without  doubt  correct,  but  it  does  not  appear  to  ap- 
ply to  the  case,  for  from  the  very  statement  of  the  principle,  it 
appears  to  be  but  prima  facie  evidence,  and  of  course  that  the 
party  is  at  liberty  to  rebirt  by  other  evidence,  the  presumption 
arising  from  that  fact;  and  in  this  case  such  other  evidence  has 
been  offered.  Besides,  the  force  of  the  presumption  in  this 
case  is  broken  by  the  fact  that  the  money  was  received,  not 
by  the  person  who  made  the  contract,  but  by  his  executor. 

In  order  to  constitute  usury,  there  must  be  a  corrupt  agree- 
ment to  receive  more  than  the  law  allows,  by  way  of  interest. 
If  the  contact  in  terms  reserves  more  than  the  law  allows,  it  is 
presumed  to  be  corrupt  and  is  usurious,  but  that  presumption 
may  be  repelled,  by  showing  that  it  arose  from  mistake;  so  if  tho 
contract  reserves  lawful  interest,  without  stating  the  rate,  and 
the  party  receives  more  than  the  law  allows,  it  is  prima  facie 
evidence  that  the  original  agreement  was  corrupt,  because  the 
person  who  made  the  contract  is  presumed  to  know  what  inte- 
rest was  reserved;  but  the  presumption  ceases  when  the  money 
isrecived  by  an  executor,  who,  from  the  nature  of  his  office, 
could  not  be  presumed  to  know  anything  about  the  original 
contract,  except  that  which  he  obtained  from  an  inspection  of 
the-  papers  -themselves. 

When  we  take  into  consideration  the  situation  of  this  execu- 
tor, settling  an  estate  of  a  New- York  testator,  and  that  estate 
composed  principally  of  New- York  contracts,  and  when  we  find 
the  defendant  paying  this  seven  per  cent,  without  objection  or 
remark,  and  apparently  with  a  design  thereby  to  lay  the  foun- 
dation of  tho  plea  of  usury,  it  appears-  to  me  that  it  would  be 
a  violation  of  all  rules,  to  presume  from  that  fact,  that  the  tes- 
tator, in  taking  this  bond,  stipulated  for  the  payment  of  seven 
>per  cent,  or  that  the  transaction  was  usurious. 
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Another  point  was  raised  upon  the  argument,  although  not 
much  urged  :  that  a  mortgage  which  is  made  and  executed  in 
New-Jersey,  to  secure  the  payment  of  any  bond,  upon  which 
more  than  six  per  cent,  is  reserved,  is  void  by  the  operation  of 
the  second  section  of  our  act  against  usury. 

That  section  declares,  "that  all  notes,  mortgages,  &c.  which 
shall  be  made  for  the  payment  of  money,  &c.  on  which  a  higher 
interest  is  reserved  or  taken,  than  is  hereby  allowed,  shall  be 
utterly  void  :"  Itev.  Laws,  269. 

According  to  the  strict  literal  construction  of  this  section,  it 
might  embrace  this  case;  but  it  is  a  sound  rule  "  that  such  con- 
struction should  be  put  upon  a  statute  as  may  best  answer  the 
intention  which  the  maker  had  in  view:"  6  Bacon,  385. 

By  the  first  section  of  this  act  the  rate  of  interest  was  es- 
tablished, and  the  obvious  intention  of  the  second  section  was 
to  render  void  any  security  given  contrary  to  the  provisions  of 
the  first  section. 

But  it  certainly  could  not  have  been  the  intention  of  the 
legislature,  to  render  void  a  mortgage  which  should  be  given 
to  secure  the  payment  of  a  valid  bond,  and  of  course,  if  the 
bond  in  this  case  be  a  valid  bond,  the  mortgage  cannot  be 
subject  to  the  operation  of  that  section. 

Upon  the  argument,  some  reliance  was  placed  upon  the  fact 
that  this  bond  was  given  in  part  for  the  purchase  of  land  iu 
New- Jersey;  but  it  is  well  settled  that  this  circumstance  makes 
no  difference  :  1  John.  Cases.  305 ;  1  Vesey  sen.  428  ;  3  Atk. 
727. 

Upon  the  whole  case,  I  am  satisfied  that  this  bond  is  not 
tainted  with  usury,  and  therefore,  respectfully  advise  the  chan- 
cellor that  the  complainant  is  entitled  to  recover. 

Decree  accordingly. 

CITED  ES  Dolman  v.  Cook,  1  McCar,  G2;  Campion  v.  Kitte,  Id,  231;  Anderson 
v.  Torrey,  Id.  357. 
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The  limitation  of  time  within  which  an  appeal  is  to  be  taken  from  the  deter- 
mination of  the  orphan's  court,  to  the  prerogative  court,  under  the  twenty- 
first  section  of  the  act,  entitled,  "An  act  to  ascertain  the  power  and  author- 
ity of  the  ordinary  and  his  surrogates,"  &c.  (Rev.  Laws,  776,)  refers  not' 
to  the  filing  of  the  petition  of  appeal  in  the  prerogative  court,  but  to  the 
demanding  nnd  filing  the  appeal  in  the  orphans'  court. 

The  party  appellant,  upon  making  his  appeal  in  the  court  below,  should  pro- 
core  all  the  necessary  transcripts  from  that  court,  and  file  them,  together 
with  his  petition  of  appeal,  in  the  prerogative  court,  at  the  term  next  af.er 
the  demand  of  the  appeal  in  the  court  below.* 

The  appellant,  in  the  prerogative  court,  is  not  required  to  deposit  one  hun 
dred  dollars  to  answer  the  costs  of  the  appeal,  according  to  the  practice  of 
the  court  of  appeals. 


APPEAL  from  a  decree  of  the  orphans'  court  of  the  county  of 
Burlington,  admitting  to  probate  a  paper  writing  purporting 
to  be  the  last  will  and  testament  of  Franklin  B.  C.  Budd,  de- 
ceased. Rule  to  show  cause  why  the  appeal  should  not  be 
dismissed.  The  grounds  relied  upon  in  support  of  the  rule, 
are  stated  in  the  opinion  of  the  ordinary. 

H.  W.  Green,  for  respondent,  in  support  of  the  rule 
Wall,  for  appellant,  contra. 

THE  ORDINARY.  The  questions  in  this  case  arise  upon  an 
appeal  made  from  the  orphans' court  of  the  county  of  Burlington. 
The  decree  in  the  court  below,  was  entered  on  the  twenty- 
second  of  January,  eighteen  hundred  and  thirty-four.  On  the 
tenth  of  April,  in  the  same  year,  the  appellant  filed  her  petition 
of  appeal  in  this  court  in  the  usual  form,  and  on  the  same  day 


"However  salutary  this  direction  may  be,  it  is  not  complied  with.  The 
papers  are  seldom  returned  and  filed  at  the  next  term  after  the  appeal  de- 
manded. The  practice  is,  upon  filing  the  petition  oi  appeal,  to  take  a  rula 
upon  the  surrogate,  requiring  him  to  return  the  papers. 
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obtained  a  rule  from  the  respondent  to  answer  in  forty  days.  At 
the  succeeding  July  term,  the  appellant  was  ordered  by  a 
rule  of  this  court  to  show  cause  why  her  appeal  should,  not  be 
dismissed  out  of  this  court. 

And  in  support,  of  this  rule,  it  is  alleged  on  the  part  of  the 
respondent,  that  the  appeal  should  be  dismissed  for  two  causes ; 
in  the  first  place,  because  the  appeal  was  not  made  within  the 
thirty  days  prescribed  by  the  act ;  and  second,  because  the  ap- 
pellant had  not  made  the  deposite  required. 

As  to  the  first  point,  it  is  admitted  that  the  appellant  de- 
manded and  filed  her  appeal  before  the  orphans'  court  at  the 
time  of  pronouncing  the  decree  appealed  from,  but  did  not  file 
her  petition  of  appeal  until  the  next  regular  term  of  this  court. 

The  appeal  was  made  under  the  twenty-first  section  of  the 
act  entitled  "  an  act  to  ascertain  the  power  and  authority  of  the 
ordinary  and  his  surrogates,"  &c.,  which  authorizes  an  appeal 
to  this  court,  "  if  demanded  by  any  of  the  parties  within  thirty 
days  after  the  sentence  or  decree  of  the  orphans'  court ;"  and  tho 
question  is,  whether  this  appeal  was  made  in  time,  according  to 
the  true  construction  of  that  act.  If  the  limitation  as  to  time 
refers  to  the  filing  of  the  petition  of  apppeal  in  this  court,  then  the 
appeal  should  be  dismissed,  as  it  was  not  filed  within  the  thirty 
days.  But  if  it  refers  to  the  demand  and  filing  the  appeal  in 
the  orphan's  court,  then  the  appeal  is  properly  before  this  court. 

An  appeal  is  correctly  defined  to  be  "  the  removal  of  a  cause 
from  one  tribunal  to  a  higher;"  but  this  definition  gives  but 
little  aid  in  solving  the  present  question,  for  that  appeal  can 
not  be  affected  without  the  action  of  b^th  of  the  tribunals  ;  they 
must  both  be  addressed,  or  appealed  to ;  the  one  to  een«i  up  the 
proceedings,  and  the  other  to  receive  them,  and  take  jurisdiction 
of  the  cause.  This  definition  does  not  ascertain  to  which  oi 
these  appeals  the  limitation  as  to  time  refers. 

Nor  can  we  have  much  aid  from  examining  the  practice  in 
England  in  analogous  cases.  It  is  indeed  said  that  an  appeal 
to  the  house  of  lords  is  to  be  signed  by  the  counsel,  and  ex 
hibited  by  way  of  petition,  but  that  petition  can  be  presented  onl} 
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during  the  fourteen  first  days  of  the  session  of  parliament,  un- 
less the  appeal  be  made  from  a  decree  which  is  pronounced 
whilst  parliament  is  actually  sitting. 

In  the  state  of  New  York,  in  cases  of  appeal  from  the  court  of 
chancery  to  the  court  of  errors,  the  practice  is  to  file  the  appeal 
with  the  register  or  a-sistant  register  of  the  court  of  chancery, 
within  the  time  prescribed  by  law;  and  this  proceed  ing  is  con- 
sidered as  the  appeal,  and  so  treated  and  called  in  all  the  fur- 
ther proceeedings  in  the  cause  ;  and  upon  filing  this  appeal  with 
the  register  or  assistant  register,  he  is  bound,  without  further  or- 
der, to  send  the  necessary  papers  up  to  the  appellate  court,  at 
the  session  of  which  court  the  appellant  presents  his  petition  of 
appeal,  when  the  transcripts  and  proceedings  of  the  court  below 
are  brought  in  and  filed  with  the  clerk  of  the  appellate  court. 
And  although  the  appellate  court  are  not  fully  possessed  of  ju- 
risdiction of  the  cause  until  the  petition  of  appeal  is  presented 
to  them,  yet  if  the  appellant  neglects  to  file  his  petition  of  ap- 
peal after  having  filed  his  appeal  in  the  court  below,  the  appel- 
late court  will  make  an  order  on  him  that  he  present  his  petition 
within  a  limited  t  imo,  or  that  it  be  not  received  :  Bradwell  v. 
Weeks,  1  John.  Chan.  R.  326.  It  is  therefore  evident,  that  for 
certain  purposes,  the  appellate  court  are  possessed  of  jurisdiction 
of  the  cause  by  virtue  of  the  appeal  to  the  court  below,  even 
before  filing  the  petition  of  appeal. 

The  course  of  practice;  in  our  court  of  appeal?,  in  cases  of 
appeal  from  the  court  of  chancery,  is  similar  to  that  of  New 
York.  By  the  sixty-second,  sixty-third  and  sixty-fourth  rules 
of  the  court  of  chancery,  any  person  who  wishes  to  appeal,  is 
required  to  file  his  appeal  with  the  clerk  in  chancery,  and  that 
proceeding  is  considered  as  the  appeal.  The  petition  of  appeal 
is  not  to  be  filed  until  the  next  term  of  the  court  of  appeals,  and 
on  the  first  or  second  day  thereof;  and  in  default  of  so  doing, 
such  appeal  shall  be  considered  as  waived,  and  proceedings  may 
thereon  be  had  as  if  no  appeal  had  been  filed  in  the  court  below. 

So  far,  therefore,  as  the  practice  of  the  court  of  appeals  in 
,he  state  of  New  York  or  in  this  state  can  have  any  influence 
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upon  this  court,  in  establishing  its  practice,  it  leads  to  the  con- 
clusion that  the  limitation  in  our  statute  refers  to  the  time  of 
making  and  tiling  the  appeal  in  the  court  below,  and  not  to  the 
time  of  filing  the  petition  of  appeal  in  this  court.  And  if  we 
refer  to  the  practice  in  New- York,  in  case  of  appeal  to  the  court 
of  chancery  from  the  sentence  or  decree  of  the  surrogate,  or 
from  the  decision  of  a  circuit  judge  on  appeal  from  a  surrogate, 
we  shall  arrive  at  the  same  conclusion. 

I  find,  however,  that  the  practice  in  this  court  has  been  other- 
wise. In  the  case  of*  Mecray  v.  Ilicliards&r^  one  of  my  pre- 
decessors dismissed  the  appeal,  because  the  petition  of  appeal 
had  not  been  filed  in  this  court  within  the  thirty  days ;  and  in 
the  case  cf  f  Delaney  v.  Noble,  Adrrfr  of  Matier,  my  immediate 
predecessor  dismissed  the  appeal  for  the  same  cause.  From  the 
great  respect  due  to  these  opinions,  and  from  a  desire  to  main- 
tain uniformity  of  practice,  I  was  disposed  to  adopt  the  same 
course ;  and  I  probably  should  have  so  done  if  I  had  considered 
it  within  the  power  of  this  court  to  establish  either  course  of 
practice  at  pleasure.  But  it  is  a  matter  which  is  regulated  by 
statute,  and  I  feel  bound  to  establish  the  practice  according  to 
my  views  of  the  true  construction  of  that  statute. 

Let  us,  then,  examine  the  statute  giving  an  appeal  in  this 
case.  By  the  twenty-first  section  of  the  act,  the  sentence  or 
decree  of  the  orphans'  court  shall  be  "  subject  to  an  appeal  to  the 
prerogative  court,  if  demanded  by  any  of  the  parties  within 
thirty  days  after  the  sentence  or  decree  of  the  orphans'  court ; 
after  which,  if  no  appeal  be  demanded,  the  surrogate  shall  pro- 
ceed thereon  as  the  sentence  of  the  orphans'  cpurt  shall  direct." 
And  in  the  forty-third  section  of  the  same  act,  the  surrogate  is 
allowed  a  fee  for  "  entering  and  filing  appeals." 

It  may  be  true  that  an  appeal,  in  its  most  extensive  significa- 
tion, may  include  the  petition  to  the  appellate  court,  and  may 
not  be  considered  as  perfected  until  that  petition  is  filed  ;  but 
when  the  nature  and  form  of  the  demand  of  appeal  filed  with 
the  court  below,  and  of  the  petition  of  appeal  filed  with  the 

*  Decided  by  Sealey,  ordinary,  at  July  term,  1833. 
See  ante,  vol.  ii.  page  559. 
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appellate  court,  is  considered,  I  cannot  think  that  any  reasona- 
ble doubt  can  exist  of  the  intention  of  tho  legislature  in  using 

O  O 

the  terms  "  if  demanded  by  any  of  the  parties  within  thirty 
lays."  They  would  not  have  used  the  term  "  demanded,"  if 
they  had  referred  to  the  petition  of  appeal.  The  term  is  not 
appropriate.  Besides,  the  petition  of  appeal,  in  form,  is  not  a 
demand,  nor  even  a  petition-  that  an  appeal  should  be  granted, 
The  usual  form  of  the  prayer  of  that  petition  is,  that  the  sen- 
tence or  decree  of  the  court  below  should  be  reversed,  assuming 
that  the  appeal  i^  already  made.  But  the  appeal  filed  with  the 
court  below,  is  in  its  very  terms,  a  demand  of  appeal.  I  am 
therefore  of  opinion  that  the  limitation  of  thirty  days,  expressed 
in  the  act,  refers  to  the  time  of  demanding  the  appeal  of  the 
court  below,  and  in  cases  of  this  kind,  the  party  appellant  upon 
making  his  appeal  below,  should  procure  all  the  necessary 
transcripts  from  that  court,  and  file  them  in  this  court  at  the 
same  time  that  he  files  his  petition  of  appeal,  which  should  be  at 
the  next  term  of  this  court  after  the  appeal  demanded  below. 

As  to  the  other  reason  assigned,  that  the  appellant  had  not 
deposited  one  hundred  dollars,  to  answer  costs,  according  to  the 
practice  in  the  court  of  appeals,  I  do  not  think  it  well  founded. 
The  court  of  appeals  have  ordered  that  the  appellant  shall  de- 
posit with  the  clerk  in  chancery,  upon  an  appeal  from  a  decree 
of  that  court,  one  hundred  dollars,  to  answer  the  costs  of  appeal, 
if  the  appellants  shall  not  prosecute  the  earne  to  effect. 

And  it  is  competent  for  this  court  to  establish  a  similar  rule, 
but  I  cannot  give  that  construction  to  the  vague  expression 
contained  in  the.  first  rule  of  this  court,  ."  That  the  order  of 
proceeding  on  the  hearing  of  an  appeal  from  an  orphans'  court 
to  the  ordinary,  shall  be  the  same  as  on  appeals  from  the  court 
of  chancery  to  the  court  of  errors  and  appeals."  The  right  of 
appeal  is  guaranteed  ,  by  the  statute,  and  I  cannot  establish  a 
practice  which  derogates  so  much  from  that  right  by  a  liberal 
construction  of  a  rule  so  doubtful  in  its  terms.  It  is  a  right 
which  cannot  be  taken  away  by  a  rule  of  this  court,  nor  em- 
barrassed by  implication. 

The  rule  to  show  cause  must  be  discharged. 

CITED  in  Hittyer  v.  Schenck,  2  NcCa'r,  403. 
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prssent  time,  viz.  from  January  term,  1838,  to  October  term,  1841,  inclu- 
sive, are  reported  ante,  volume  first] 


ALBEET  VANHOUTEN  T.  JOHN  McCAKTY  and  others. 

if  the  purchaser  of  real  estate  gives  to  the  vendor  a  mortgage  for  part  of  the 
purchase  money,  and  then  sells  the  equity  of  redemption  in  the  mortgaged 
premises  ;  upon  a  bill  filed  to  foreclose  the  equity  of  redemption  against 
the  present  owner, -a  court  of  equity  will  not  enfore  the  specific  perform- 
ance of  an  agreement  made  by  the  mortgagee  \vith  an  intermediate  owner, 
nor  permit  the  defendant  to  set  off  the  damages  sustained  by  the  present 
owner  by  reason  of  the  breach  of  such  agreement,  against  the  amount  due 
on  the  mortgage. 

rhe  time  specified  for  the  payment  of  a  bond  may  be  enlarged  by  parol. 

THE  bill  in  this  cause,  filed  on  the  twenty-ninth  day  of  De- 
cember, eighteen  hundred  and  thirty-eight,  is  for  the  foreclo 


142  CASES  IN  CHANCERY, 

Vanhonten  v.  McCarty  et  nl. 

sure  of  a  mortgage,  given  by  John  McCarty  and  wife  to  the 
complainant,  bearing  date  on  the  twenty-seventh  day  of  April, 
eighteen  hundred  and  thirty-six,  to  secure  the  payment  of  a 
bond  of  even  date,  given  by  the  said  McCarthy  to  the  complain- 
ant, conditioned  for  the  payment  often  thousand  eight  hundred 
and  twenty-two  dollars  and  fifty  cents,  as  follows  :  one  thousar  d 
dollars  on  the  twenty-ninth  day  of  September  then  next;  two 
thousand  dollars  on  the  first  day  of  May,  eighteen  hundred  and 
thirty-seven,  and  the  residue  on  the  first  day  of  May,  eighteen 
hundred  and  thirty-eight,  with  lawful  interest  for  the  same,  from, 
the  first  day  of  May  next  after  the  date  of  the  said  bond,  pay- 
able semi-annually,  on  the  first  days  of  November  and  May, 
in  each  year,  until  the  whole  principal  is  paid. 

The  bill  states,  that  interest  had  been  paid  unto  the  first  day 
of  April,  eighteen  hundred  and  thirfy-eight,  but  that  the  whole 
of  the  principal,  with  interest  from  that  date,  remains  due. 

The  bill  further  etates,  that  John  McCarty  and  wife,  the 
mortgagors,  by  deed  dated  the  twenty-seventh  day  of  April, 
eighteen  hundred  and  thirty-six,  conveyed  the  mortgaged  prem- 
ises unto  John  Kirk,  George  Johnston  and  John  Copland  ;  that 
Kirk,  Johnston  and  Copland,  by  deed  dated  the  twenty-fourth 
day  of  September,  eighteen  hundred  and  thirty-six,  conveyed  to 
Edward  N.  Rogers  and  John  A.  Stimler ;  that  Rogers  and  Stira- 
ler,  by  deed  dated  the  ninth  day  of  December,  eighteen  hun- 
dred and  thirty-six,  conveyed  to  Archibald  G.  Rogers,  upon, 
certain  trusts. 

That  as  the  complainant  has  been  informed  and  believes,  the 
said  Edward  N.  Rogers  and  John  A.  Stimler  have  an  interest 
in  said  premises,  as  cestni  que  trusts;  and  that  the  said  Archi- 
bald G.  Rogers  and  Edward  X.  Rogers,  by  deed  dated  the 
seventh  day  of  February,  eighteen  hundred  and  thirty -eight, 
conveyed  all  their  right,  title  and  interest  in  the  mortgaged 
premises  to  Nehemiah  Rogers. 

The  bill  further  states,  that  the  possession  of  the  said  mort- 
gaged premises  have  never  been  required  or  demanded  from  the 
complainant  by  the  said  McCarty,  or  by  either  of  the  subsequent 
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grantees;  and  that  it  was  agreed  between  the  complainant 
and  McCarty,  that  complainant  should  retain  porsession,  with- 
out being  liable  for  any  ren.t,  until  the  principal  sum  secured 
by  the  mortgage  should  be  paid. 

That  by  virtue  of  said  agreement,  complainant  has  con- 
tinued in  possession  of  the  mortgaged  premises,  and  has  given 
time  to  McCarty  and  his  assigns  for  the  payment  of  the  prin- 
cipal, beyond  the  period  mentioned  in  the  condition  of  the 
bond,  and  that  interest  has  been  paid  to  complainant,  up  to 
the  first  day  of  April  last,  without  any  demand  made  of  him 
for  rent  by  way  of  set-off  or  otherwise. 

A  decree  pro  confesso  was  taken  against  all  the  defendants, 
except  Archibald  G.  Rogers  and  Nehemiah  Rogers,  by  whom 
seperate  answers  were  filed. 

The  answers  admit  the  bond  and  mortgage,  but  set  up  by 
way  of  defence  several  matters,  which,  so  far  as  is  material  to 
an  understanding  of  the  case,  are  specified  in  the  opinion  of 
the  chancellor. 

The  cause  having  been  put  at  issue,  depositions  were  taken, 
and  the  cause"  came  on  for  hearing  upon  the  pleadings  and 
proofs. 

E.  B.  D.  Ogden,  for  complainants. 

Archibald  G.  Rogers  and  A.  S.  Pennington,  for  defend- 
ants. 

Cases  cited  by  complainants'  counsel.  3  T.  R.  393  ;  1  //. 
Black,  5G2  ;  1  Ves.  andB.  524  ;  Uohn  Chan.  343  ;  1  Brown's 
C.  R.  92  ;  Saxton,  393,  32S  ;  3  Cond,  Eng.  Chan.  R.  318  ;  5 
Cowen,  497;  2  Brown's  P.  C.  134,  130;  1  John  Ch-jn.  213  ; 
3  Mer.  247  ;  Atkinson  on  Titles,  45,  50  ;  Saxton,  17,  282  ; 
Rev.  Laws,  151,  sec.  10  ;  Comyn  on  Con.  G7. 

Cases  cited  on  the  part  of  the  defendants.  3  Marshall,  419  ; 
2  Root,  37  ;  3  Hals.  233  ;  19  John,  294  ;  14  John,  435  ;  2  Sch. 


144  CASES  IN  CHANCERY, 

Vanhouten  v.  McCarty  ctal. 

and  Lef.  214,  661 ;  1  2Ud,  165,  182 ;  Kelley  on,  U«un/.  Ill ; 
11  John.  538;  18  John.  110;  19  John.  325;  1  Hals.  471 ; 
5  Cowen,  202  ;  1  John.  691 ;  3  John.  528 ;  2  TF^.  587  ;  1 
Green,  165  ;  1  John.  Gas.  23  ;  Chitty  on  Con.  27  ;  14  John. 
330 ;  13  Vesey,  456  ;  3  Cowen,  445  ;  2  Z>m.  582 ;  Cro.  Eliz. 
20 ;  3  F<?se?/,  38,  wofe;  9  Vesey,  249  ;  6  Vesey,  537 ;  13  F?- 
sey,  456  ;  1  Cbwzyn.  on  Con.  80 ;  1  Brown's,  C.  R.  269  ;  2 
.Stwr.  978 ;  12  John.  451 ;  2  ^?«W  and  B.  348  ;  1  Cox,  258  ; 
1  Swans.  172 ;  9  Vesey,  608  ;  3  Cowen,  445  ;  1  Cowen,  713  ; 
1  Binney,  218  ;  1  Hand.  165  ;  14  John.  15. 

THE  CHAXCELLOE.  In  eighteen  hundred  and  thirty-six, 
during  the  rage  for  speculation  in  real  estate,  the  complainant 
sold  his  farm,  in  the  neighborhood  of  Patcrson,  to  the  defend- 
ant, John  McCarty,  for  thirteen  thousand  dollars ;  the  convey- 
ance was  made  on  the  twenty-seventh  of  April,  eighteen  hun- 
dred and  thirty-six,  and  to  secure  so  much  of  the  consideration 
money,  the  defendant  executed  to  the  complainant  a  bond  and 
mortgage,  in  the  same  day,  for  ten  thousand  eight  hundred  and 
twenty-two  dollars  and  fifty  cents,  on  the  premises,  payable  in 
the  following  manner :  one  thousand  dollars  on  the  twenty-ninth 
of  September,  then  next ;  two  thousand  dollars  on  the  first  of 
May,  eighteen  hundred  and  thirty-seven,  and  the  residue  on 
the  first  of  May,  eighteen  hundred  and  thirty-eight,  with  inter- 
est from  the  first  of  May  next  after  the  date  of  the  bond,  paya 
able  on  the  first  days  of  November  and  May  in  each  year. 

On  the  same  day  that  McCarty  got  his  deed,  he  conveyed 
the  property  to  Kirk,  Johnston  and  Copland,  and  they  under  an 
agreement  made  by  McCarty  with  Edward  -N.  Rogers  and  John 
A.  Stirnler,  for  a  large  advance,  conveyed  the  property  to  them, 
by  deed  dated  the  twenty-fourth  of  September,  eighteen  hun- 
dred and  thirty-six. 

Since  the  last  deed,  Edward  N.  Hogers  and  John  A.  Stimlei 
have  conveyed  to  Archibald  G.  Rogers,  who  has  also  conveyed 
to  Nehemiah  Rogers,  in  whom  the  equity  of  Redemption  no\¥ 
resides. 
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The  bill  is  filed  for  the  foreclosure  and  sale  of  these  premises, 
nnder  the  mortgage  made  by  McCarty  to  the  complainant. 

A  decree  pro  confesso  was  taken  against  McCarty  and  wife, 
Edward  N.  Rogers  and  Slimier. 

Archibald  Rogers  and  ]S[ehemiah  Rogers  have  filed  separate 
answers,  upon  which  the  cause  has  been  put  at  issue,  and  de- 
positions taken. 

The  firgt  ground  of  defence  set  up,  is  that  the  transaction  is 
usurious,  and  the  bond  and  mortgage  therefore  void.  It  is  nol 
pretended  that  the  first  contract,  made  by  the  complainant  with 
McCarty,  was  thus  tainted,  but  Eugene  McCarty,  a  son  of  Join 
McCarty,  is  brought  as  a  witness,  who  testifies  that  in  the  spring 
of  eighteen  hundred  and  thirty-six,  between  the  time  of  execu- 
ting the  agreement  by  his  father  with  the  complainant,  and  the 
time  of  consummating  it  by  giving  the  deed  arid  taking  the 
bond  and  mortgage,  he  went  with  his  father  to  the  complain- 
ant's, about  dark,  and  his  father  went  in  and  called  the  com- 
plainant out,  and  told  him  he  could  do  nothing  with  the  pro 
perty,  unless  he  would  give  him  five  years  to  pay  the  money 
and  complainant  agreed  to  do  so,  provided  he  was  paid  two  01 
three  thousand  dollars  before  the  bond  was  given,  if  he  could: 
remain  on  the  land  free  of  rent,  during  the  period  the  payment 
had  to  run.  The  witness  says  he  stood  outside  the  yard,  close 
to  the  fence ;  that  complainant  and  his  father  came  up  to  him! 
while  the  conversation  on  this  subject  was  going  on  between: 
them,  and  after  hearing  this,  he  stepped  aside,  leaving  them  still; 
in  conversation.  The  usury  consists  in  the  agreement,  by  which, 
the  complainant,  for  enlarging  the  time  of  payment,  stipulated 
not  only  for  his  regular  interest,  but  in  addition  for  the  posses 
sion  of  the  premises. 

Without  entering  into  the  question,  how  far,  under  the  pecu- 
liar circumstances  of  this  case,  the  complainant's  remaining  iu 
possession  free  of  rent,  would  make  the  transaction  usurious,  it 
appears  to  me  dangerous  ground,  to  defeat  an  agreement  already 
reduced  to  writing,  under  the  hands  and  seals  of  the  parties,  by 
so  loose  a  conversation  as  this.  The  witness  does  not  appear  to 
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have  heard  either  the  commencement  or  the  close  of  it,  andean- 
not,  therefore,  be  relied  on  for  the  whole  story.  But  it  is  a  suffi- 
cient answer  to  this  evidence,  that  if  it  be  all  true  as  stated 
that  these  parties  did,  at  the  time  referred  to,  agree  to  this  ar 
rangement,  certain  it  is  that  it  was  no  part  of  the  original  agree- 
ment, entered  into  in  writing,  on  the  twenty-fifth  of  February 
eighteen  hundred  and  thirty-six,  for  the  sale  of  the  farm  ;  nor 
was  it  carried  out  at  the  time  the  deed  was  given  and  the  bond 
and  mortgage  executed,  on  the  twenty-seventh  of  April,  eighteen 
hundred  and  thirty-six.  The  papers  are  executed  according  tc 
the  terms  of  the  written  agreement ;  the  terms  for  payment  arc 
not  fixed  at  five  years,  but  in  the  manner  called  for  by  the  ori 
ginal  contract ;  nor  is  there  any  stipulation  whatever  made  foi 
the  possession ;  the  original  agreement  is  the  one  carried  intc 
?ffect  between  the  parties,  and  not  the  one  referred  to  by  tht 
witness.  I  am,  therefore,  clearly  of  opinion,  that  the  evidence 
faiis  to  establish  a  case  of  usury,  and  that  it  can  constitute  nc 
defence  against  this  bond  and  mortgage. 

The  next  point  taken,  arises  from  the  object  the  purchasers 
had  in  buying  this  property.  They  intended  to  set  it  off  in 
building  lots,  and  Edward  N.  Rogers,  who  had  agreed  in  his 
purchase  with  McCarty,  for  five  years  for  the  payment  of  the 
money,  after  getting  his  deed,  learned  for  the  first  time,  from  the 
complainant,  that  the  bond  and  mortgage  were  payable  at  an 
sarlier  day  ;  he  expressed  his  surprise,  and  told  the  complainant 
that  he  should  look  to  McCarty  and  those  concerned  with  him, 
to  make  good  their  agreement ;  when  the  complainant  told  the 
witness  that  he  did  not  believe  there  would  be  any  difficulty,  aa 
his  great  object  was  to  get  his  interest ;  that  the  witness  there- 
npon  told  complainant  he  would  think  over  the  subject  and 
make  him  a  proposition.  The  witness  then  says,  that  the 
same  afternoon  he  called  on  the  complainant,  and  told  him  he 
would  make  this  agreement  with  him — that  if  he  would  extend 
the  time  of  payment  of  the  bond  five  years  from  the  twenty- 
seventh  of  April  ensuing  its  date,  making  six  years  in  all,  and 
release  the  lots  that  deponent  and  Slimier  should  sell,  from  the 
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lien  of  the  mortgage,  (provided  such  release  did  not  exceed  one 
fourth  of  the  property,)  on  his  being  paid  for  the  property  thuf 
released,  or  having  the  bonds  and  mortgages  given  for  theii 
purchase  money  assigned  to  him,  that  complainant  might  re 
tain  the  possession  of  the  residue  of  the  farm  free  of  rent,  am 
that  no  claim  would  be  made  for  rent  for  the  time  he  had  al 
ready  occupied  it.  This  proposition,  he  says,  was  agreed  toby 
the  complainant. 

The  evidence  then  proceeds  to  show  that  the  complainant  is 
guilty  of  a  breach  of  this  agreement;  and  it  is  insisted  by  the 
answer,  that  the  defendant,  Nehemiah  Rogers,  is  entitled,  be- 
fore the  complainant  can  have  his  decree  in  this  cause,  to  a 
specific  performance  of  the  complainant's  agreement  to  release 
lots  as  they  should  be  sold  on  the-premises,  or  to  have  his  dam- 
ages for  such  breach  of  his  agreement,  set  off  against  the 
amount  of  the  bond  and  mortgage. 

This  is  taking  a  wide  range,  and  involving  in  a  case  of  fore- 
closure of  a  mortgage,  a  great  variety  of  matters  and  endless  lit- 
igation. If  this  defence  should  be  sustained,  I  see  no  limit  on 
a  bill  of  foreclosure,  to  settling  before  decree  every  agreement 
and  controversy  respecting  the  land  between  the  complainant 
and  all  the  intermediate  owners  down  to  and  including 
the  present,  and  that  too,  whether  the  mortgage  has  any 
connection  with  them  or  not.  This  agreement  is  not  made 
with  the  mortgagor,  but  with  Edward  N.  Rogers,  an  inter- 
mediate owner,  and  is  declared  to  have  been  entered  into 
long  after  the  mortgage  was  made,  and  for  purposes  con- 
nected with  the  property,  growing  out  of  the  manner  in 
which  sales  were  proposed  to  be  made.  The  defendant  must 
in  my  opinion,  be  left  on  this  agreement,  to  hia  remedy  at 
law.  The  complainant  is  able  to  refund  in  damages  as  it  is 
stated,  for  any  amount  in  which  he  may  be  justly  charge- 
able, and  there  is  no  safe  mode  in  this  conrt,  of  settling  ques- 
tions of  this  character ;  it  is  properly  a  case  for  a  jury  to 
assess  the  damages,  and  not  for  investigation  before  this  court. 
The  evidence  would  lead  me  to  believe  that  the  complainant 
has  not  regarded,  as  he  should  have  done,  the  position 
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of  men  who  had  purchased  property  at  so  expensive  a  rate, 
and  who  had  no  way  of  remunerating  themselves  but  by  selling 
off  lots ;  still,  I  do  not  see  how  the  defendantcan  avail  himselt 
of  such  a  defence  in  this  action.  Can  this  court  decree  a 
specific  performance  against  the  complainant  of  his  agreement, 
in  this  action  ?  There  is  no  precedent  for  such  a  course  of 
practice,  and  to  attempt  to  settle  the  damages  incident  to  a 
breach  of  such  an  agreement,  would  be  equally  against  the 
course  of  procedure.  I  am,  therefore,  of  opinion,  that  this  de- 
fence cannot  avail  the  defendant  in  this  action. 

The  last  objection  is,  that  the  time  of  payment  for  the  prin- 
cipal was  extended  by  the  complainant,  for  five  years  from 
the  twenty  seventh  of  April,  eighteen  hundred  and  thirty 
seven,  and  the  bond  and  mortgage  will  of  course  not  be  due 
tmtil  the  twenty-seventh  of  April,  eighteen  hundred  and  forty 
two.  This  is  clearly  established,  from  the  evidence,  and  the 
defendant  is  entitled  to  this  time,  before  payment  can  be  de- 
manded. Edward  N.  Rogers  expressly  BO  swears,  and  the 
whole  evidence,  as  well  as  the  statement  in  the  complainant's 
bill,  go  to  show  such  an  understanding.  It  is  well  settled, 
that  the  time  for  payment  may  be  extended  by  parol :  Cltitty 
on  Contracts,  27,  in  note  /  1  John.  Cases,  23  ;  3  Joltn.  528  ;  2 
Wendell,  587;  l±John.  330;  1  Green,  165;  Saxton,  280. 

There  must,  therefore,  be  a  reference  to  a  master,  to  ascer- 
tain and  report  the  amount  due  the  complainant  for  interest 
on  the  bond  and  mortgage,  after  deducting  a  fair  compensa- 
tion for  the  use  and  occupation  of  the  farm ;  and  also,  whether 
a  part  of  the  premises  can  be  sold  without  material  injury  to 
the  rest.  The  justice  of  this  case,  as  far  as  I  am  able  to  reach 
it  in  this  suit,  as  it  appears  to  me,  is,  to  consider  the  time  of 
payment  for  the  principal  of  the  bond  enlarged  to  the  twenty 
seventh  of  April  next,  leaving  the  interest  pay  able  half  yearly. 
The  contract  made  for  complainant's  enjoying  the  possession 
free  of  rent,  is  part  of  the  one  for  releasing  a  portion  of  the 
lands,  subsequently  made  with  Mr.  Rogers,  and  must  be  set- 
tled with  that 

Decree  accordingly,  and  reference  to  a  master. 

CITED  in  Slrgker  v.  Fander5i#,  1  Dutch,  505;  Tmnpkins  v.  TompJdns,  6  C.  R 
Or.  b39. 
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If  the  purchaser  of  a  mill-seat  and  water-power  accepts  from  the  vendor  a 
deed,  without  any  covenant  for  his  protection,  as  to  the  height  of  the  dam, 
or  the  extent  of  the  flow  to  which  he  is  entitled,  and  the  purchaser  is  sub- 
jected to  damages  by  reason  of  the  improper  height  of  the  dam,  he  ia 
without  remedy  either  at  law  or  in  equity. 

If  it  was  designed  by  the  parties  that  a  deed  should  contain  covenants,  and 
they  have  by  mistake  been  omitted  by  the  scrivener,  the  mistake  will  be 
corrected  by  a  court  of  equity,  and  the  deed  reformed  accordingly. 

If  the  deed  contain  full  covenants  of  warranty  as  to  the  height  of  the  dam, 
and  the  covenants  are  broken,  a  court  of  equity  will  not  injoin  the  vendor 
from  proceeding  at  law  to  recover  the  purchase  money,  nor  set  off  the 
damages  sustained  by  the  vendee  by  the  breach  of  such  covenants  against 
the  claim  of  the  vendor  for  the  purchase  money,  but  will  leave  the  parties 
to  their  remedies  at  law. 

There  is  no'  mode  in  wMch  the  damages  sustained  by  the  breach  of  suck 
covenants  can  be  satisfactorily  ascertained  in  a  court  of  equity. 

A  court  of  equity  can  interfere  to  set  off  the  damages  sustained  by  the  vea 
dee  by  breach  of  the  covenants  in  his  deed,  against  the  claim  of  the  ven 
dor  for  the  purchase  money,  only  where  the  covenants  are  such  that  the 
damages  resulting  from  the  breach  can  be  ascertained  according  to  the 
practice  of  the  court. 

BILL  for  injunction  and  relief,  filed  September  tenth, 
eighteen  hundred  and  forty.  The  bill  charges,  that  in  the 
month  of  March,  eighteen  hundred  and  thirty-five,  the  defend- 
ant, representing  himself  to  be  seized  in  fee  of  certain  lands  and 
premises  particularly  described  in  the  deed  thereinafter  set  forth, 
and  of  the  dam  in  the  said  deed  mentioned,  and  of  the  right  to 
keep  the  said  dam  at  the  height  it  then  was,  and  to  overflow 
the  lands  which  were  overflowed  by  the  waters  above  said  dam 
while  kept  at  the  height  it  then  was,  bargained  and  agreed  with 
the  complainant  to  convey  to  him  in  fee  simple,  by  a  good  deed 
of  bargain  and  sale,  the  said  land  and  premises,  and  the  mills 
thereon,  and  the  dam  and  the  mill-pond  thereto  belonging,  and 
the  water  privilege  with  the  right  of  overflowing  the  lands  above 
said  dam  as  far  as  the  waters  of  the  Saddle  river  (on  which  the 
said  dam  was  erected)  would  overflow  the  same,  at  the  height 


150  CASES  IN  CHANCERY, 

Hopper  v.  Lutkins. 

the  said  dam  then  was,  for  the  sum  of  seven  thousand  dollars, 
to  be  paid  by  the  complainant, — and  that  the  defendant  agreed 
to  convey  said  lands  and  premises,  witli  said  appurtenances,  to 
the  complainant,  as  aforesaid,  by  deed  containing  the  usual 
covenants  against  iucumbrances,  and  of  warranty,  seizin  and 
right  to  convey.  That  in  pursuance  of  the  said  agreement,  and 
as  the  performance  of  the  same,  the  said  defendant  and  his 
wife,  on  or  about  the  nineteenth  day  of  March,  eighteen  hun- 
dred and  thirty-seven,  made  and  executed  to  the  complain- 
ant a  deed,  which  is  set  forth  in  the  bill,  and  is  in  the  usual 
form. 

The  bill  further  charges,  that  a  great  part  of  the  value  of  the 
said  property,  consists  in  the  mills,  and  the  water  power  thereto 
belonging,  and  that  the  said  mills  and  water  rights  was  one  ot 
the  principal  inducements  for  the  complainant's  purchasing  the 
farm  at  the  large  price  he  paid  therefor,  and  that  the  complain- 
ant would  not  have  purchased  at  that  price,  unless  it  had  been 
agreed  that  the  defendant  should  convey  and  warrant  unto  the 
complainant  the  said  water  power  and  privilege  at  the  height  of 
the  dam,  as  it  stood  at  the  time  of  the  said -conveyance,  and  that 
the  said  deed  was  drawn  by  the  conveyancer  who  drew  the 
same  without  specifying  the  height  of  the  dam  and  the  extent 
of  water  privilege  thereby  conveyed,  through  inadvertence  and 
mistake  ;  he,  the  conveyancer,  supposing  that  the  terms  of  said 
deed  were  sufficient  to  convey  and  warrant  unto  the  complain- 
ant said  water  power  and  dam  at  the  height  at  which  the  dam 
stood  at  the  time  of  said  conveyance ;  and  that  the  deed  was 
accepted  by  the  complainant  under  the  like  mistake  and  misap- 
prehension ;  and  that  at  the  time  of  the  said  conveyance,  it  was 
the  intention  of  both  the  parties  thereto,  that  the  said  dam  and 
water  power  should  be  conveyed  and  warranted  to  the  com- 
plainant, at  the  height  at  which  the  said  dam  then  stood. 

The  bill  further  charges,  that  soon  after  the  said  conveyance, 
and  on  or  about  the  eighteenth  of  April,  eighteen  hundred  and 
thirty-five,  the  defendant  executed  to  the  complainant  a  bond 
to  indemnify  the  complainant  against  a  suit  then  begun,  by 
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one  Stephen  Berdan,  against  the  complainant,  on  account  of 
the  said  dam,  at  the  height  at  which  it  was  at  the  time  of  the 
said  conveyance,  causing  the  water  to  overflow  the  lands  of 
said  Berdan,  and  in  the  said  bond  the  defendant  recited  that  he 
had  by  the  aforesaid  deed,  conveyed  to  the  complainant  the 
said  lands  and  mills,  and  also  the  said  dam  at  the  height  it  then 
was.  That  the  said  Berdan,  before  the  said  sale  and  convey- 
ance to  the  complainant,  had  commenced  an  action  in  the  Ber- 
gen pleas  against  the  said  Stephen  Lutkins,  for  damages  for 
overflowing  lands  of  said  Berdan,  by  reason  of  the  said  dam 
being  at  a  greater  height  than  the  said  defendant  had  any  right 
to  keep  or  maintain  it ;  and  that  the  said  Berdan,  at  September 
term,  eighteen  hundred  and  thirty-five,  recovered  judgment  in 
the  said  suit  against  the  defendant.  That  Berdan  still  threat- 
ens further  suits  against  the  complainaint  for  damages  by  reason 
of  the  said  dam  still  being  at  an  unlawful  height,  and  to  compel 
him  to  reduce  it. 

That  at  the  term  of  March,  eighteen  hundred  and  forty,  one 
John  K.  Post,  who  since  the  said  conveyance  to  the  complain- 
ant has  become  the  owner  of  adjoining  lands,  commenced  an 
action  against  the  complainant,  for  damages,  for  overflowing  his 
lands,  by  the  said  darn  being  kept  at  an  unlawful  height,  al- 
though at  the  time  of  the  alleged  grievance,  the  dam  was  no 
higher  than  it  was  at  the  date  of  the  said  conveyance. 

The  bill  further  charges,  that  at  the  time  of  the  said  purchase 
oy  the  complainant,  he  gave  to  the  defendant  his  note  for  one 
thousand  two  hundred  and  fifty  dollars  as  part  payment  for  the 
farm  ;  that  one  thousand  dollars  of  the  principal  of  the  said 
note  still  remains  due  and  unpaid,  and  that  the  defendant  has 
commenced  an  action  at  law  against  the  complainant  for  the  re- 
covering thereof ;  that  the  defendant  is  a  man  of  small  means, 
and  speedily  becoming  impoverished,  and  that  if  permitted  to 
recover  the  amount  unpaid  on  said  note,  the  complainant  will 
be  unable  to  collect  from  him  the  amount  of  damages  that  may 
be  recovered  by  reason  of  the  breach  of  the  covenants  contained 
in  said  deed;  and  that  unless  the  complainant  can  retain  the 
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same  out  of  the  amount  due  on  said  note,  the  complainant  wil) 
be  without  adequate  remedy  in  that  behalf. 

The  prayer  of  the  bill  is,  that  the  defendant  may  be  com 
pelled  by  the  order  and  decree  of  the  court  to  amend  said  deed, 
so  as  expressly  to  convey  to  the  complainant  in  fee  simple,  the 
water  privilege  therein  mentioned,  at  the  height  of  the  dam  as 
it  was  at  the  date  of  the  -said  conveyance,  and  that  it  may  be 
ascertained  under  the  direction  of  the  court,  whether  the  defend- 
ant had  a  right  to  convey  to  the  complainant,  at  the  date  of 
said  deed,  the  water  privilege  and  power,  at  the  height  at  which 
said  dam  then  was,  and  at  what  height  the  defendant  had 
right  and  power  to  convey  said  dam  and  water  privilege,  and 
what  deduction  ought  to  be  made  from  the  price  agreed  to  b€ 
paid  by  the  complainant  for  said  lands,  mills,  and  water  privi 
leges,  on  account  of  the  want  of  right  in  the  defendant  to  con 
vey  said  water  right  at  the  height  at  which  the  said  dam  then  was 
and  that  in  the  mean  time  the  defendant  may  be  restrained  from 
proceeding  with  his  action  at  law  for  the  recovering  of  the  said 
note. 

Upon  filing  the  bill,  an  injunction  was  issued,  as  prayed  for. 

The  defendant,  by  his  answer,  denies  that  he  represented 
himself  to  be  seized  in  fee  simple  of  the  right  to  keep  the  said 
dam  at  the  height  it  then  was,  or  to  overflow  the  lands  which 
were  overflowed  while  the  dam  was  kept  at  that  height ;  denie? 
that  it  was  the  intention  of  the  parties  to  said  deed,  that  the 
said  dam  and  water  power  should  be  warranted  to  the  com- 
plainant at  the  height  it  then  was ;  denies  that  he  bargained 
and  agreed  with  the  complainant  to  convey  to  him  in  fee  sim- 
ple, the  said  water  privilege,  and  the  right  of  overflowing  lands 
as  far  as  the  said  dam  would  overflow  the  same  at  the  height  it 
then  was,  or  that  he  ever  agreed  to  warrant  the  right  of  con- 
tinuing the  dam  at  that  height ;  denies  that  such  warranty 
was  ever  required  by  the  complainant,  or  that  defendant  ever 
intended  to  give  it ;  denies  that  there  was  any  misapprehension 
on  the  part  of  defendant  in  executing  said  conveyance,  or  any 
mistake  in  drawing  the  same ;  admits  the  execution  of  the  deed, 
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and  insists  that  it  was  drawn  and  executed  pursuant  to  agree- 
ment between  the  parties ;  denies  all  mistake  or  misapprehen- 
sion on  the  part  of  the  conveyancer  who  drew  the  deed,  and 
insists  that  it  was  drawn  pursuant  to  his  instruction;  denies  his 
inability  to  satisfy  the  complainant  for  any  damages  to  be  re- 
covered for  a  breach  of  covenants. 

The  cause  was  heard  on  motion  to  dissolve  the  injunction, 
upon  bill  and  answer. 

Wright  and  1.  H,  Williamson,  in  support  of  the  motion. 
A.  O.  Zabriskie,  contra. 

THE  CHANCELLOR.  I  am  well  satisfied  the  injunction  in  this 
case  should  be  dissolved.  The  only  equity  in  the  bill,  is  the 
charge  of  mistake  in  drawing  the  covenants  of  the  deed,  and 
that  is  explicitly  and  fully  denied  by  the  answer.  The  other 
grounds  upon  which  relief  is  sought,  cannot,  from  the  view  I 
take  of  the  case,  be  sustained.  The  facts  as  they  appear  from 
the  pleadings  are,  that  the  complainant,  in  eighteen  hundred 
and  thirty-five,  purchased  a  farm  in  Bergen  county  of  the  de- 
fendant, with  a  mill  seat  and  water  privileges.  The  deed  con- 
tains the  usual  covenants  of  seizin,  of  warrantee,  and  against 
incumbrances.  Tho  complainant  insists,  that  lie  purchased 
with  the  understanding  that  the  dam  stood  at  its  proper  height, 
and  that  the  covenants  were  intended  in  express  terms  to  secure 
to  him  that  right.  At  the  time  of  the  conveyance,  a  suit  was 
pending  in  the  common  pleas  of  Bergen,  by  Stephen  Berdan 
against  the  defendant,  for  overflowing  his  lands  by  reason  of  the 
dam  being  higher  than  it  should  be,  and  in  which  action  there 
was  a  recovery  subsequently  had,  in  favor  of  the  plaintiff.  The 
lam  was  at  the  same  height  when  the  injury  complained  of  in 
'..his  suit  took  place,  as  when  the  sale  was  made  by  the  defendant 
jo  the  complain  ant.  Berdan  having  succeeded  in  his  action, 
low  threatens  a  further  prosecution  against  the  complainant 
or  not  reducing  his  dam  to  the  height,  as  settled  by  the 
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verdict  in  his  suit  against  the  defendant.  The  bill  also  charges, 
that  John  R.  Post,  another  owner  adjoining  this  mill  seat,  has 
commenced  a  suit  in  the  circuit  court  of  Bergen  against  the 
complainant,  for  overflowing  his  lands  by  the  height  of  the 
same  dam,  and  that  such  suit  is  still  pending,  undetermined. 
The  dam  has  remained  at  the  same  height  as  when  complain- 
ant purchased.  In  part  payment  for  this  farm,  the  complainant 
gave  the  defendant  his  promisory  note,  now  past  due,  for 
twelve  hundred  and  fifty  dollars.  There  is  remaining  unpaid 
on  that  note  one  thousand  dollars,  besides  interest.  To  recover 
this  money,  the  defendant  commenced  an  action  at  law  against 
the  complainant,  and  he  was  enjoined  from  further  proceeding 
thereon,  until  the  alleged  mistake  in  the  deed  could  be  corrected 
and  he  should  fulfil  his  covenants  and  agreements  with  the  com- 
plainant, or  until  further  order. 

This  bill,  then,  has  two  objects ;  to  reform  the  deed  made  by 
the  defendant,  and  toinjoin  him  from  proceeding  to  collect  the 
note  of  twelve  hundred  and  fifty  dollars. 

Upon  the  first  ground,  the  complainant  will  be  at  liberty,  if 
he  thinks  proper,  to  proceed  and  take  the  proofs  in  this  caso ; 
but  as  the  defendant  denies  that  any  mistake  was  made,  we  are 
to  see  what  propriety  exists  in  the  remaining  part  of  the  case 
for  continuing  the  injunction. 

I  deem  it  no  part  of  my  province,  on  this  motion,  to  settle 
how  far  the  covenants  actually  go ;  whether  they  have  any  re- 
ference to  the  height  of  the  dam  or  not.  That  will  be  deter- 
mined when  the  question  shall  arise  before  the  proper  tribunal. 

If  the  complainant  has  taken  a  deed  without  any  covenants 
for  his  protection,  in  the  flow  of  this  water,  then  he  is  without 
remedy  for  his  damages,  either  at  law  or  in  this  court.  If,  how- 
ever, it  was  designed  by  the  parties  that  the  deed  should  con- 
tain covenants,  and  they  have  by  mistake  been  omitted  by  the 
scrivener  in  drawing  it,  that  mistake  will  be  corrected  and  the 
deed  reformed  accordingly. 

But  suppose  the  deed  to  contain  full  covenants,  as  contended 
for  by  the  complainant,  (and  that  is  giving  him  the  advantage 
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of  hk  whole  case,)  what  relief  can  this  court  afford  him  against 
the  payment  of  his  note  ?  The  object  is,  undoubtedly,  to  set  oft' 
the  complainant's  damages,  sustained  under  the  covenants  in  his 
deed,  against  the  note  which  he  gave  as  part  of  the  purchase 
money  for  the  property.  Can  this  be  done  ? 

As  yet,  it  must  be  remembered,  the  complainant  has  sustained 
no  actual  damages.  A  suit  is  instituted  against  him,  and  another 
is  threatened,  but  no  recovery  has  been  had.  There  is  no  mort- 
gage on  which  the  party  is  seeking  the  aid  of  the  court  for  a 
foreclosure  and  sale  of  the  premises,  but  a  note  on  which  the 
defendant  is  pursuing  his  legal  remedy  to  recover  his  money.  li 
this  injunction  against  the  collection  of  this  note  is  continued, 
how  long  is  it  to  be  continued  ?  Only  until  the  suit  now  pending 
for  damages  against  the  complainant,  by  John  R.  Post,  is  deter- 
mined ?  This  would  not  ascertain  the  amount  of  the  complain- 
ant's damages ;  for  Post  may  repeat  his  aclion,  and  it  seems  that 
Berdan  and  perhaps  others  intend  to  bring  suits  also  against  him. 
To  carry  out  the  relief  sought,  it  must  continue  until  all  the 
damages  which  the  complainant  can  be  put  to,  (and  which  the 
covenants  are  designed  to  protect  him  against,)  are  ascertained 
and  settled.  This  would  be  a  very  uncertain  period,  and  proves 
to  my  mind  that  a  rule  of  this  kind  would  be  productive  of  great 
injustice.  Whether  these  suits  will  ever  be  brought,  or  if  brought 
will  be  repeated,  its  all  beyond  the  power  of  this  court  to  know, 
as  the  action  of  the  parties  is  beyond  its  power  to  control. 

How  can  this  court,  from  the  very  course  of  its  proceedings, 
ascertain  in  any  satisfactory  manner,  the  damages  sustained  by 
the  flow  of  this  water  2  Even  at  law  it  is  often  difficult  to  come 
to  a  result.  I  have  been  furnished  with  no  case  that  goes  the 
length  here  desired. 

The  complainant's  counsel  has  referred  me  to  the  case  of 
Johnson  and  others  v.  Gere,  2  John.  Chan.  It.  546 ;  but  that 
is  by  no  means  like  the  present.  There  the  title  to  a  part  of  the 
property  sold  was  defective,  and  an  ejectment  was  commenced  for 
the  recovery  of  the  possession.  The  chancellor  injoined  the  suit 
at  law  on  the  bond  for  the  purchase  money,  and  also  proceedings 
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on  the  mortgage,  until  the  ejectment  should  be  determined. 
This  is  widely  different  from  settling  damages  arising  from  the 
overflow  of  lands.  If  a  mortgagor  is  deprived  by  a  trial  at  law 
of  the  half  or  other  share  of  the  land  which  he  purchased,  a 
computation  may  be  made  by  a  master  of  the  value  of  that 
share,  and  it  can  be  deducted  from  the  amount  of  the  mortgage ; 
but  how  he  would  ascertain  and  adjust  all  the  damages  which 
this  complainant  may  sustain  by  maintaining  the  dam  in 
question  at  its  present  height,  is  more  than  I  am  able  to  dis- 
cover. It  would  be  impracticable,  in  my  view  of  -the  case,  to 
do  so  with  any  certainty.  It  is  true  that  the  same  principle 
pervades  both  cases,  that  of  preventing  circuity  of  actions,  and 
allowing  a  set  off  of  damages  under  covenants  against  the  pur- 
chase money.  The  difference  is,  that  in  the  one  case  it  is 
practicable  to  do  so,  and  in  the  other  it  is  not. 

In  the  recent  case  in  this  court  of  *  Coster  v.  Monroe  Manu- 
facturing Co.,  I  went  upon  the  force  of  authority  so  far,  after  a 
judgment  had  been  obtained  in  ejectment  against  the  mortgagor 
for  a  part  of  the  premises,  for  which  he  gave  the  mortgage,  and 
after  a  re-purchase  made  by  him  of  that  part  from  the  plaintiff 
in  ejectment,  to  refuse  a  decree  for  sale  on  the  mortgage,  until 
the  damages  the  defendant  had  sustained  under  his  covenants, 
were  ascertained  by  a  master  and  credited  on  the  mortgage.  I 
still  think  that  view  of  the  case  correct  and  attainable,  but  I  do 
not  see  how  it  can  be  pressed  further,  so  as  to  reach  every  pos- 
sible case  of  damages  arising  under  covenants. 

In  Bum/pus  v.  Plainer,  1  John.  Chan.  7?.  217,  and  Abbott 
v.  Allen,  2  John.  Chan.  R.  521,  the  doctrine  goes  no  further, 
than  that  a  court  of  equity  will  relieve  a  purchaser  against  the 
payment  of  the  purchase  money,  upon  a  failure  of  consideration, 
after  an  eviction  at  law. 

It  would  be  a  sufficient  answer  to  the  complainant  in  this  case, 

to  say,  that  he  has  sustained  no  damages,  no  recovery  having 

been  obtained  against  him.    But  even  if  one  judgment  had  been 

jbtained  against  him,  it  would  not  settle  the  damages  on  the 

*Ante,  vol.  i.  pnge  467. 
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covenant,  for  the  same  party  might  repeat  his  action,  or  other 
landholders  commence  other  suits;  and  I  therefore  see  no  pro- 
per or  correct  course  in  a  case  like  the  present,  but  to  leave 
the  complainant  to  his  remedy  at  law  on  his  covenants,  and  to 
allow  the  defendant  to  proceed  with  his  suit  without  the  inter- 
ference of  this  court. 
Injunction  dissolved. 


The  NEW-BAKBADOES  TOLL  BRIDGE  COMPANY  v.  EDO  VKEE- 

LAND. 

The  specific  performance  of  a  contract,  will  be  decreed  against  a  subsequent 
purchaser  of  the  bargained  premises  having  knowledge  of  tho  complain- 
ant's equitable  title. 

If  the  contract  is  several,  it  is  no  ground  of  objection  that  the  contract  made 
by  the  complainant  with  divers  defendants,  be  described  in  the  bill  of 
complaint  as  a  contract  between  the  complainant  and  defendant,  without 
reference  to  the  other  parties. 

Mere  lapse  of  time  constitutes  in  itself  no  bar  to  a  decree  for  specific  per- 
formance. 

If  the  delay,  under  the  circumstances,  amounts  to  an  abandonment  of  the 
contract,  relief  will  be  denied. 

Under  an  agreement  made  by  a  landholder  with  a  turnpike  company  to  grant 
land  for  the  use  of  the  road,  upon  condition  that  the  road  is  located  on  a 
particular  route,  a  covenant  to  grant  so  much  land  as  the  road  should  oc- 
cupy, and  to  execute  a  good  and  sufficient  deed  for  the  same,  will  be  con- 
strued to  mean  a  deed  in  fee  simple,  and  not  merely  for  the  term  of  the 
company's  charter. 

Specific  performance  of  a  contract  for  the  conveyance  of  land  decreed  after 
the  lapae  of  twenty-three  years,  the  vendee  having  been  in  possession. 

Bill  for  the  specific  performance  of  a  covenant  made  by 
Enoch  G.Vreeland,the  father  of  the  defendant,with  the  complain- 
ants, to  grant  and  convey  to  them  so  much  of  his  homestead  farm 
as  their  road  should,  occupy,  upon  condition  that  the  said  road 
should  bo  located  upon  a  certain  route.  The  agreement  bears 
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date  on  the  twenty -first  day  of  July,  eighteen  hundred  and  six- 
teen. The  bill  of  complaint  was  filed  on  the  seventh  day  of 
October,  eighteen  hundred  and  thirty-nine.  Soon  after  the  date 
of  the  agreement,  the  complainants  entered  upon  the  land  and 
constructed  their  road  upon  the  route  specified  in  the  agree- 
ment. On  the  twenty-first  day  of  March,  eighteen  hundred  and 
twenty-three,  Enoch  G.  Yreeland  conveyed  his  said  homestead 
farm,  by  way  of  advancement,  to  his  son  Edo  Yreeland,  the 
defendant,  without  any  valuable  consideration  being  paid 
therefor.  At  the  time  of  the  conveyance,  the  defendant  had 
knowledge  of  the  contract  made  by  his  father  with  the  turnpike 
company.  Hearing  upon  bill,  answer,  replication  and  proofs. 

A.  0.  Zabriskie,  for  complainant,  cited,  Wadsworth,  v. 
Wendell,  5  John.  Chan.  231  ;  Champion  v.  Brown,  6  Ibid, 
398.  403  ;  Waters  v.  Travis,  9  John.  450  ;  King  v.  Morfard, 
Saxton,  27$  /  Brashier  v.  Gratz,  6  Wheaton,  528  ;  Raddiffe 
v.  Warrington,  12  Vesey,  326  ;  Stockley  v.  StocTdey,  1  Vesey 
and  B.  23;  Alley  v.  Deschamps,  13  Vesey,  225. 

K  B.  D.  Ogden,  for  defendant,  cited,  Savage  v.  Carroll,  2 
Ball  and  B.  451 ;  Legh  v.  Waverfield,  5  Vesey,  452 ;  Savage 
v.  Brocksopp,  18  Vesey,  335 ;  Cadman  v.  Ilorner,  18  Vesey, 
10;  Clermont  v.  Tasburgh,  1  Jac.  and  W.  112;  Beaumont 
v.  Dukes,  4  Con.  Eng.  Chan.  195;  Powel  v.  Lloyd,  2  G.  and 
L  272;  Moore  v.  Blake,  1  Ball  and  B.  69. 
• 

THE  CHANCELLOR.  By  an  act  passed  the  sixteenth  of  Feb- 
ruary, eighteen  hundred  and  sixteen,  the  New  Barbadoes 
Coll  Bridge  Company,  "  the  complainants  in  this  cause,  was  in- 
corporated for  the  purpose  of  constructing  a  road  from  the  east 
ind  of  the  Acquacknock  bridge  in  the  county  of  Bergen,  to  the 
Qackensack  and  Hoboken  turnpike-road,  and  to  build  bridges 
tcross  Berry's  creek  and  the  Hackensack  river.  Three  persons 
tferc  appointed  commissioners  to  lay  out  the  road,  and  before 
;hey  determined  on  the  route,  as  is  very  common,  the  owners  of 
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property  in  tlie  neighborhood  through  which  it  was  to  run, 
evinced  a  solicitude  that  it  should  pass  over  their  lands.  This 
state  ot"  things  created  the  question  between  the  upper  and  lower 
route.  Pending  the  action  of  the  commissioners,  those  interested 
in  the  upper  route,  the  place  where  the  road  was  finally  located, 
obtained  an  agreement  from  a  number  of  the  land  owners,  agree- 
ing to  give  their  lands  for  the  road.  This  agreement  bears  date 
the  twenty-first  of  July,  eighteen  hundred  and  sixteen,  and  is 
signed  and  sealed  by  twenty  persons.  By  this  agreement,  the 
persons  executing  it,  covenant  and  agree  severally  with  the 
president  and  directors  of  the  NewBarbadoes  TollBridge  Com- 
pany, that  if  the  commissioners  named  in  the  aforesaid  act,  lay 
out  the  said  road  in  a  certain  direction  and  manner;  which  is 
particularly  stated,  that  they  will  respectively  grant  to  them 
whatever  portion  of  their  respective  lands  the  road  shall  occupy, 
and  will  execute  good  and  sufficient  deeds  for  the  same.  The 
route  named  in  this  agreement  was  adopted,  and  the  road  built 
accordingly.  One  of  the  persons  who  signed  this  agreement, 
was  Enoch  G.  Yreeland,  the  father  of  the  present  defendant,  who 
then  owned  a  farm  on  the  contemplated  line  of  the  road.  This 
farm  was  conveyed  by  the  father,  subsequently,  to  his  son,  who 
is  the  defendant,  as  an  advancement,  and  the  present  bill  is  filed 
against  the  son  for  a  specific  performance  of  the  contract,  so  en- 
tered into  by  his  father. 

There  is  no  doubt,  as  well  from  the  answer  of  the  defendant 
himself,  as  from  the  whole  evidence,  that  he  received  the  con- 
veyance from  his  father,  with  full  knowledge  of  this  agreement ; 
in  fact,  the  subscribing  witness  thinks  he  was  present  when  it 
svas  signed.  It  would  seem  that  the  old  man  was  not  favorable 
liimself  to  the  road,  and  objected  to  signing  the  paper,  but  the 
son,  who  it  was  then  supposed  would  succeed  to  the  farm,  was 
favorable  to  it. 

The  defendant,  therefore,  can  stand  in  no  better  situation 
than  his  father,  for  it  is  well  settled,  that  a  specific  performance 
of  a  contract  will  be  decreed  against  a  subsequent  purchaser, 
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having  knowledge  of  the  complainant's  equitable  title :  5  John 
Chan.  R.  231. 

Upon  the  case,  as  it  thus  presents  itself,  it  wonld  seem  thai 
the  defendant  should  perform  this  contract,  and  especially  so,  as 
it  is  of  a  character  requiring  the  land  for  the  purposes  of  the  road, 
and  damages  at  law  might  be  a  very  inadequate  relief,  unless 
there  be  very  substantial  reasons  urged  against  it.  A  court  of 
equity  will  look  at  the  necessity  that  exists  on  the  part  of  tho 
complainants  to  have  the  possession  of  the  land  itself,  in  coin- 
ing to  a  conclusion  in  the  case.  Here  it  is  most  manifest  the 
enjoyment  of  the  land  is  indispensible,  and  without  it  the  whole 
road  may  be  defeated. 

The  first  objection  raised  by  the  defendant,  is,  that  the  agree- 
ment as  proved,  is  not  the  same  as  the  one  set  out  in  the  bill. 
The  bill  sets  out  an  agreement  between  Enoch  G.  Yreeland  and 

O 

the  complainants,  whereas  the  one  produced  appears  to  have 
been  made  between  the  complainants  and  some  twenty  land- 
holders. I  do  not  think  this  a  valid  objection,  for  it  is  a  several 
contract  on  the  part  of  the  different  landholders  with  the  com- 
pany, and  is  so  especially  stated  to  be,  although  for  greater 
convenience  it  is  put  into  one  writing.  They  severally  bind 
themselves  to  convey  their  respective  lands,  and  there  is  no 
necessary  dependence  on  each  other.  ^ 

The  second  objection  deserves  more  consideration.  It  is  the 
lapse  of  time  since  the  agreement  was  entered  into,  before  tho 
defendant  was  called  upon  for  his  deed.  The  agreement  was 
signed  in  Julv,  eighteen  hundred  and  sixteen,  and  the  deed,  it 

O  «/    '          O 

would  seem  from  the  evidence,  was  not  demanded  until  July, 
eighteen  hundred  and  thirty -nine,  a  period  of  twenty-three  years. 
Mere  lapse  of  time,  is  not  held  from  the  examination  of  the  cases, 
to  constitute  a  bar  to  relief,  but  may  be  explained.  The  court 
will  look  to  it  that  no  experiment  is  practised  on  the  part  of  the 
complainant,  however,  as  by  waiting  to  see  whether  it  is  to  his 
advantage  to  have  the  agreement  carried  into  effect  or  not.before 

*— *  O 

he  seeks  relief,  and  if  the  delay  under  the  circumstances  amounts 
to  an  abandonment  of  the  contract,  relief  will  be  denied:  1  Ve 
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sey  and  Beam,  23  ;  12    Vesey,  526  ;  13    Vesey,  225  ;  9  John. 
#.450;  ISaxton,  279. 

In  the  present  case,  the  road  was  laid  out  and  the  land  taken 
possession  of  by  the  company,  at  or  about  the  time  the  contract 
was  entered  into,  the  fences  were  changed  and  the  complainants 
have  ever  since  occupied  and  enjoyed  the  land.  There  has  been 
no  change  in  the  circumstances  of  the  parties,  and  no  intention 
to  abandon  on  the  part  of  the  complainants  can  be  presumed,  but 
a  mere  neglect  to  call  for  a  deed,  from  a  belief  that  it  was  suffi- 

O  7 

cient  to  rest  upon  the  contract.  None  of  the  parties  to  the  agree- 
ment have  ever  conveyed,  and  the  present  suit,  it  is  alleged,  has 
grown  out  of  one  at  law,  in  which  the  defendant  pleaded  title  to 
the  land  over  which  the  road  is  laid.  It  is,  indeed,  stated  by  the 
defendant,  that  the  alleged  trespass  for  which  a  suit  was  institu- 
ted against  him  at  law,  and  in  which  he  pleaded  title,  was  for 
taking  gravel  on  his  own  land,  adjoining  to,  but  no  part  of  the 
road.  This  may  al^be  true  in  point  of  fact,  and  yet  the  trespass 
complained  of,  as  set  out  in  the  demand,  was  upon  the  turnpike 
road.  With  this  explanation,  and  with  the  belief  that  many 
public  roads  have  been  constructed  upon  the  faith  of  agree- 
ments alone,  without  considering  it  necessary  to  procure  a  deed 
for  the  lands,  I  am  not  willing  to  Jeny  the  relief  now  sought  on 
this  ground. 

A  third  objection  made,  is,  that  good  faith  was  not  practiced, 
by  the  company  in  constructing  this  road.  The  road  was  to  be 
four  rods  wide,  and  as  each  of  the  landholders  gave  two  rods, 
they  believed,  and  particularly  Mr.  Vreeland,  that  the  bed  of  the- 
road  would  have  been  in  the  centre,  whereas,  adjoining  his  land,, 
tt  has  been  worked  on  his  side,  and  so  as  to  injure  the  fences.. 
There  can  be  no  doubt  Mr.  Yreeland  so  thought,  and  that  he  has. 
declared  he  never  would  have  signed  the  agreement  had  he  sup- 
posed otherwise.  The  sixth  section  of  the  charter  requires  that 
the  road  should  be  built  in  the  centre.  The  witnesses  explain 
this  part  of  the  case,  by  showing  that  the  state  of  the  ground  was 
•such  as  to  call  for  making  the  road  as  they  did.  The  company 
was  poor  and  had  to  consult  economy  as  much  as  possible,  and 
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they  made  it  as  they  did,  to  avoid  increased  expense.  Tins  re 
moves  the  idea  of  any  designed  oppression  or  wrong  towards  Mr 
Vreeland,  though  they  were  still  bound  to  have  met  the  expense 
and  abided  by  the  terms  of  the  law.  The  agreement,  however, 
does  not  place  the  consideration  for  the  grant  of  the  land  upon  the 
mode  in  which  the  road  should  be  constructed,  but  distinctly  upon 
the  ground  that  the  commissioners  lay  out  the  road  by  a  certain 
route.  As  the  party  agreed  to  give  his  land  for  the  road,  and 
must,  therefore,  lose  all  further  advantage  from  it,  it  does  not 
strike  me  as  any  sufficient  reason  for  not  doing  so,  that  in  the 
construction  of  it  they  should  have  gone  a  little  nearer  to  his 
side  than  was  contemplated,  and  especially  if  it  beeame  neces- 
sary, as  matter  of  convenience,  to  do  so.  * 

The  deed  tendered  to  the  defendant  is  objected  to.  It  appears 
to  have  been  an  ordinary  conveyance,  without  covenants,  of  the 
land  covered  by  the  road,  and  it  is  within  the  terms  of  the  agree- 
ment. The  agreement  was,  to  grant  the  larigls  and  to  execute 
good  and  sufficient  deeds  for  the  same.  The  parties  could  have 
contemplated  nothing  short  of  a  conveyance  in  fee,  and  not 
merely  for  the  time  the  charter  had 'to  run. 

The  foundation  of  this  suit,  it  is  alleged,  is  to  be  traced  to 
some  personal  difficulties  between  the  defendant  and  a  chief 
stockholder  and  manager  of  this  company ;  and  it  is  denied  *hat 
any  authority  was  ever  given  by  the  board  of  directors,  to  insti- 
tute it.  It  would  be  quite  impossible  for  me  to  enter  into  the 
motive  which  prompted  this  proceeding  ;  I  can  only  settle  the 
rights  of  the  parties  as  they  are  presented.  The  treasurer  swears 
that  there  was  a  vote  of  the  board  of  directors,  requiring  the 
title  to  be  procured  for  the  lands  under  the  agreement,  and  this 
suit  was  instituted  under  the  belief  that  a  single  action  was 
sufficient  to  test  the  right. 

I  am  of  opinion,  that  no  sufficient  reason  is  assigned  against 
the  decree  asked  for  in  this  case,  and  that  the  complainants  aro 
entitled  to  a  specific  performance  of  this  contract  f  rorn  the  def  end- 
in  t.  This  decree  must,  however,  be  without  costs  :  while  tiie 
complainants  should  have  the  land  for  the  purposes  of  their  road, 
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I  still  think,  in  view  of  all  the  circumstances  in  the  case,  and 
especially  the  lapse  of  time  before  they  demanded  it,  they  should 

not  have  costs. 

CITED  in  Lawrence  v.  iatwenee,  6  C.  E;  Or.  321 :  L&unsberry  v.  Locander,  10 
0.  K  Or.  557. 


JOHN  COLLINS  v.  The   EXECUTORS  of    ROBERT    TAYLOR,  de- 
ceased, et  al. 

Where  a  bill  has  been  filed  by  one  of  several  legatees,  for  his  share  of  a 
legacy,  against  the  executors  and  the  other  legatees,  and  an  ,  interlocutory 
decree  has  been  made  establishing  the  right  of  the  legatee  to  recover — the 
complainant  cannot,  after  such  decree,  dismiss  his  bill  to  the  prejudice  of 
the  legatees  who  are  defendants,  without  their  consent ;  and  if  such  order 
of  dismissal  be  made,  it  will  be  vacated  and  set  aside,  except  so  far  as  re- 
spects the  complainant ;  and  the  interlocutory  decree,  and  the  master's  re- 
port thereon,  will  be  deemed  valid  and  effectual  BO  far  as  respects  the  other 
legatees. 

Order  of  dismissal,  as  it  respects  parties  prejudiced  thereby,  vacated  after  th* 
lapse  of  three  years  from  the  date  of  the  order. 

Where  the  facts  are  all  before  the  court,  application  to  vacate  a  decree  or  sei 

.  aside  an  order  may  be  made  upon  motion  merely.  It  is  not  necessary  tc 
file  a  petition. 

BILL  filed  the  twenty-ninth  of  September,  eighteen  hundred 
and  twenty-six,  for  a  legacy  bequeathed  by  Robert  Taylor,  late 
of  the  county  of  ITunterdon,  deceased,  in  and  by  a  .codicil  to  hip 
last  will  and  testament,  bearing  date  on  the  thirtieth  day  of 
August,  eighteen  hundred  and  twenty-one.  The  bequest  is  as 
follows : 

"  I  do  hereby  also  revoke,  disannul  and  make  void,  tht  be- 
quest of  one  thousand  dollars  in  my  last  will  and  testament 
made  to  Robert  Huey,  son  of  my  neice,  Martha  Huey,  of  the 
county  of  Londonderry,  in  the  kingdom  of  Ireland  ;  and  I  do 
hereby  give  and  bequeath  to  the  said  son  of  my  neice,  Martha 
Huey,  now  known  by  the  name  of  Robert  Taylor,  the  sum  of 
three  thousand  dollars ;  and  further,  I  do  give  and  bequeath  to 
the  said  Robert  Taylor,  the  sum  of  nine  thousand  dollajrs,  in 
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trust,  nevertheless,  ro  be  divided  by  him  among  ihs  nearest 
descendants  of  my  deceased  sisters,  in  such  proportions  and  to 
such  persons  as  lie  in  his  judgment  rnay  think  the  most  needy, 
prudent  and  meritorious,  placing  the  most  perfect  reliance  on 
his  integrity,  in  the  discharge  of  the  trusts  herein  reposed  in 
him,  although  only  known  to  me  by  his  good  name,  which  I 
hope  he  will  continue  to  deserve.  ]  f  these  two  last  bequests 
are  not  called  for  in  seven  years  after  my  decease,  my  will  is 
that  they  become  void,  and  become  part  of  the  residue  of  my 
'estate,  but  if  demanded,  they  are  to  be  paid  by  my  executors 
out  of  the  residue  of  my  estate  mentioned  in  my  last  will  and 
testament." 

The  testator  died  on  the  first  of  October,  eighteen  hundred 
and  twenty-one,  leaving  his  will  and  codicil  unrevoked.  Hobert 
Huey,  the  legatee,  died  in  the  lifetime  of  the  testator,  unmar- 
ried, and  without  issue.  The  testator  had  five  sisters,  viz. 
Elizabeth,  Jane,  Mary,  Margaret  and  Ann,  all  of  whom  married 
and  died  in  the  lifetime  of  the  testator,  leaving  issue. 

At  the  time  of  filing  the  bill,  the  only  surviving  representa- 
tives of  the  said  sisters,  known  to  the  complainant,  were  Ed- 
ward Collins,  the  complainant,  son  of  Margaret ;  Mary  Moore 
and  Elizabeth  Moore,  daughters  of  Elizabeth ;  Martha  Moody, 
daughter  of  Jane ;  and  John  Eorsyth,  Ann  Forsyth  anfl  Eliza- 
beth Forsyth,  children  of  Ann  ;  all  of  whom  are  made  parties 
defendants  with  the  executors,  to  the  bill  of  complaint. 

The  prayer  of  the  bill  is,  that  the  will  of  the  testator  may  be 
established,  and  the  trusts  thereof  performed  and  carried  into 
execution  under  the  direction  of  the  court ;  and  that  the  execu- 
tors may  be  decreed  to  pay  to  the  complainant  the  one-fifth  of 
the  said  legacy  of  nine  thousand  dollars,  or  BO  much  thereof  as 
he  appears  to  be  entitled  to,  with  interest. 

An  answer  having  been  filed  by  the  executors,  the  cause  was 
put  at  issue  and  depositions  taken. 

By  an  interlocutory  decree,  made  by  chancellor  Williamson, 
at  the  January  term,  eighteen  hundred  and  twenty-nine,  it  was 
decreed  that  the  legacy  60  given  in  trust,  did  not  lapse  by  the 


JANUARY  TEEM,  1842.  165 

Collins  v.  Ex'rs  of  Taylor. 

leath  of  the  legatee,  in  the  lifetime  of  the  testator ;  and  that  the 
.rusts  ought  to  be  performed  and  carried  into  execution ;  and 
Jbiat  the  nearest  descendants  of  the  eaid  deceased  sisters  of 
Jie  testator,  are  entitled  to  have  and  receive  from  the  executors 
,he  said  legacy  of  nine  thousand  dollars,  with  interest ;  and  it 
«vas  in  and  by  said  decree,  referred  to  Charles  Ewing,  esq.  one 
3f  the  masters  of  the  court,  to  ascertain  and  report  who  were, 
it  the  date  of  the  said  decree,  the  nearest  descendants  of  the 
said  sisters,  and  the  proportions  of  the  said  legacy  to  which  they 
were  respectively  entitled. 

On  the  second  of  April,  eighteen  hundred  and  twenty-nine, 
the  master  made  his  report  in  pursuance  of  the  said  decretal 
order.  On  the  ninth  of  April,  eighteen  hundred  and  twenty- 
nine,  the  report  of  the  master  was  tiled  ;  and  on  the  same  day, 
an  appearance  was  filed  for  the  other  defendants,  the  cestui  qua 
trusts  of  the  said  legacy. 

At  the  January  terra,  eighteen  hundred  and  thirty-one,  an 
order  was  made,  reciting  that  the  matters  in  controversy  be- 
tween the  complainant  and  the  defendants,  the  executors  of 
Robert  Taylor,  deceased,  had  been  accommodated,  and  directing, 
with  the  assent  of  the  solicitor  of  said  defendants,  that  the  com- 
plainant's bill  be  dismissed  without  costs. 

Notice  was  subsequently  given  to  the  executors,  of  a  motion 
to  vacate  and  discharge  the  said  order  of  dismissal,  because  the 
same  was  unlawful,  and  irregularly  entered,  and  because  it  was 
entered  without  the  knowledge  or  consent  of  the  defendants, 
legatees  under  the  will  of  the  said  Robert  Taylor,  deceased,  or 
of  their  solicitor,  and  under  some  arrangement  unknown  to 
them:  which  motion  was  continued  until  the  October  term, 
eighteen  hundred  and  forty-one,  when  the  same  came  on  to  be 
heard. 

G.  D.  WaU,  for  the  legatees,  in  support  of  the  motion. 

The  order  of  dismissal  was  made  with  the  consent  of  the 
counsel  of  the  executors,  but  without  the  knowledge  or  con- 
sent of  the  legatees,  defendants,  or  their  solicitor. 
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They  had  an  interest  in  the  subject  matter  of  the  suit,  and 
were  necessary  parties.  They  had  appeared  and  aided  the 
complainant  on  the  hearing. 

The  decree  was  for  the  benefit  of  all,  and  could  not  be  dis- 
charged without  the  consent  of  the  legatees. 

2  John.  Chan.  553 ;  3  Paige,  517 ;  4  John.  Chan.  619 ;  4 
Paige,  374  ;  3  Paige,  164 ;  1  Sim.  andStu.  479  ;  3  Dess.  207 ; 
Eq.  Draftsman,  213 ;  2  Ball  and  B.  337  ;  1  JOG.  and  Walk. 
249  ;  1  Hoffmanns  Chan.  Pr.  388,  416 ;  6  Cond.  Eng.  Chan. 
10  ;  12  Vesey,  409 ;  2  Sch.  and  Lef.  708;  1  Cond.  Eng.  Chan. 
414;  2  Sim.  and  Stu.  196. 

i  After  a  decree,  a  complainant  in  a  creditor  suit  cannot  dis- 
miss his  bill.  The  decree  enures  to  the  benefit  of  all  the  par- 
ties in  interest. 

6  Cond.  Eng.  Chan.  403 ;  5  Ibid,  54,  461 ;  1  ITo/man's 
Chan.  Pr.  327;  Mit/ord's  PL  77,  79;  1  Sch.  and  Lef. 
296;  4  Vesey,  683;  2  Vesey,  sen.  571;  Wyatfs  Prao. 
Reg.  179, 184  ;  9  Price,  210. 

W.  Halstead,  contra. 

It  appears  by  the  master's  report,  that  part  of  the  defendants 
in  the  suit  are  dead,  the  notice  is  therefore  defective. 

The  application  is  too  late.  The  proceedings  and  decree  ar<) 
required  to  be  enrolled  within  three  months  after  the  final  de- 
termination of  the  cause. 

Elmer's  Dig,  58  ;  sec.  45 ;  Ibid,  63,  sec.  1. 

An  enrolled  decree  cannot  be  opened  on  motion. 

2  SmifKs  Chan.  Prac.  2,  17,  21 ;  18  Vesey,  319 ;  1  Ve- 
wy,  93. 

A  supplemental  bill  may  be  filed  by  the  legatees,  but  the 
complainant  cannot  be  compelled,  against  his  will,  to  carry  on 
this  suit  for  others. 

All  the  cases  cited  on  the  other  side,  are  those  of  creditors, 
on  whose  behalf  the  bill  was  filed,  and  who  have  an  interest  to  go 
pn  with  the  suit.  There  is  no  case  of  a  defendant's  obtaining 
this  privilege.  The  bill  was  not  filed  for  the  benefit  of  these 
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applicants.  It  charges  that  they  refused  to  join  in  the  suit. 
The  complainant  being  a  non-resident,  was  compelled  to  give 
security  for  costs.  He  cannot  be  made  liable  on  his  bond, 
against  his  consent,  nor  be  put  to  the  hazard  of  such  liability. 

One  defendant  cannot  carry  on  the  suit  against  a  co-defend- 
ant in  the  complainant's  name. 

The  doctrine  contended  for  by  the  adverse  counsel,  applies 
only  to  a  final  decree.  Nor  does  it  apply  to  a  case  where  a  de- 
fendant does  not  appear  and  answer.  He  cited  also, 

11  Vesey,  168  ;  2  Paige,  213 ;  4=  Paige,  51. 

I.  H.   Williamson,  on  same  side. 

After  a  suit  has  been  dismissed  for  three  years,  the  cause 
cannot  be  restored  at  the  instance  of  a  defendant. 

The  application  must  be  made  by  petition,  not  by  motion. 

The  bill  and  the  whole  proceeding  are  irregular,  and  the  de- 
cree might  be  set  aside  upon  a  bill  of  review. 

3  John.  Chan.    553 :  13  Vesey,   399 ;  1  Cond.  Eng.    Chan. 
414. 

Had  the  bill  been  filed  for  the  benefit  of  all,  then  the  decree 
of  dismissal  could  not  have  been  made  to  their  prejudice, 
without  notice,  but  the  defendants  actually  refused  to  join  in 
the  suit. 

4  Cond.  Eng.  Ctian.  461. 

This  bill  is  for  the  benefit  of  the  complainant  alone. 

3  Paige,  164. 

The  only  mode  of  relief  is  to  file  a  supplemental  bill.  The 
decree  is  against  dead  persons.  The  supplemental  bill  may  be 
filed  without  getting  rid  of  the  order  of  dismissal,  and  may 
bring  Collins,  the  present  complainant,  before  the  court. 

Wall,  in  reply. 

Where  the  facts  of  the  case  appear  by  the  records  of  the 
court,  and  there  is  nothing  to  settle  but  the  law  arising  on  those 
facts,  then  it  proper  to  proceed  by  motion.  No  petition  is 
required.  Here  all  the  facts  are  before  the  court. 
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These  defendants  could  not  have  proceeded  with  a  suit  in 
their  own  behalf,  after  this  bill  was  filed.  The  whole  contro- 
versy was  involved  and  the  court  would  not  have  permitted 
another  suit  to  be  brought 

The  decree  has  never  been  enrolled.     It  ought  not  to  be. 

Before  a  supplemental  bill  can  be  filed,  this  order  of  dis- 
missal must  be  removed  out  of  the  way. 

BY  THE  CHANCELLOR.*  The  order  of  dismissal  was  im- 
properly made,  and  must  beset  aside,  except  so  far  as  respects 
the  claim  of  the  complainant:  as  to  him- it  must  stand.  The 
legatees  who  are  defendants,  are  entitled  to  the  benefit  of  the 
interlocutory  decree,  and  the  master's  report  thereon;  and  are 
at  liberty  to  file  a  supplemental  bill,  to  obtain  the  benefit  of 
the  said  decree,  without  prejudice  from  the  order  of  dismissal. 
But  they  cannot  be  permitted  to  proceed  in  this  suit,  in  the 
name  of  the  complainant. 

The  following  order  was  thereupon  made. 

"  Upon  opening  the  matter  to  the  court  this  day,  it  appear- 
ing to  the  court  that  the  bill  was  filed  by  the,  complainant  in 
this  cause,  to  recover  a  legacy  of  nine  thousand  dollars  of  the 
executors  of  Robert  Taylor,  which  was  bequeathed  by  the 
testator  to  one  Robert  Huey,  or  Taylor,  son  of  Martha  Huey, 
in  trust,  to  be  divided  among  the  nearest  descendants  of  ths 
testator's  deceased  sisters,  in  such  proportions  and  to  such 
persons,  as  in  his  judgment  he  might  think  most  needy, 
prudent  and  meritorious;  and  that  in  the  term  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-nine,  an  interlocutory  decree  was  made  in  this 
cause,  whereby  it  was  ordered,  adjudged  and  decreed,  that 
the  legacy  so  as  aforesaid  given  by  the  said  testator,  to 
the  said  Robert  Huey  or  Taylor,  in  trust  as  aforesaid, 
did  not  lapse  by  the  death  of  the  said  Robert  Huey  in  the 
lifetime  of  the  testator,  but  that  the  same  was  a  trust  in  the 
said  Robert  Huey  for  the  benefit  of  the  nearest  descendants  of 
*No  written  opinion  was  delivered. 
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the  deceased  sisters  of  the  said  testator,  to  wit,  Margaret,  Eli- 
zabeth, Jane,  Mary  and  Ann,  and  ought  to  be  performed  and 
carried  into  execution  accordingly ;  and  that  the  nearest  de- 
scendants of  the  said  deceased  sisters  of  the  said  testator,  are 
entitled  to  have  and  receive  of  and  from  the  said  Archibald 
S.  Taylor  and  John  A.  Taylor,  surviving  executors  of  the  said 
Robert  Taylor,  the  said  sum  of  nine  thousand  dollars,  men- 
tioned in  the  codicil  to  the  will  of  the  said  Robert  Taylor,  de- 
ceased, together  with  the  lawful  interest  thereon  from  one 
year  after  the  death  of  the  said  testator ;  and  it  was  referred 
to  Charles  Evving,  esquire,  one  of  the  masters  of  this  court,  to 
ascertain  who  were  the  nearest  descendants  of  the  said  de- 
ceased sisters,  at  the  date  of  the  said  decree,  and  their  names 
respectively,  and  the  several  proportions  of  said  legacy  to 
which  they  were  respectively  entitled,  to  the  end  that  such 
further  decree  should  be  made  thereon  as  the  said  chancellor 
might  think  equitable  and  just :  and  that  in  pursuance  of  said 
•.nterlocutory  decree,  the  said  master  made  his  report,  bearing 
date  on  the  second  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-nine,  thereby  ascertaining 
the  nearest  descendants  of  the  said  five  sisters  of  the  testator 
and  the  amount  of  the  said  legacy  :  and  it  further  appearing, 
that  although  Garret  D.  "Wall  appeared  as  the  counsel  of  the 
descendants  of  four  of  the  sisters,  and  argued  the  cause  on  the 
interlocutory  decree,  that  without  notice  to  him,  the  said 
complainant,  in  the  term  of  January,  eighteen  hundred  and 
thirty-one,  dismissed  the  said  bill ;  and  it  further  appearing, 
that  in  the  term  of  January,  eighteen  hundred  and  thirty- 
four,  an  order  was  made  in  this  cause,  that  a  notice  to  vacate 
the  said  order  for  dismissal  for  the  reasons  therein  stated, 
should  stand  over  to  the  next  term,  and  that  the  same  was 
continued  from  term  to  term  to  the  last  term,  at  which 
term,  to  wit,  in  the  term  of  October,  one  thousand  eight  hun- 
dred and  forty-one,  the  said  motion  came  on  to  be  argued  in 
the  presence  or  Garret  D.  Wall,  of  counsel  with  the  descendants 
of  Elizabeth,  Jane,  Mary  and  Ann,  four  of  the  sisters  of  the  tes- 
tator, and  of  William  Halsted,  of  counsel  with  the  complain. 
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ant,  and  of  Isaac  H.  "Williamson,  solicitor  and  of  counsel  witl 
the  said  Archibald  S.  Taylor  and  Jolwi  A.  Taylor,  surviving 
executors  of  the  paid  Robert  Taylor,  deceased ;  and  the  saic 
chancellor  "having  taken  time  to  advise  thereon  until  this  day 
and  now  on  this  twentieth  day  of  January,  in  the  year  of  oui 
Lord  one  thousand  eight  hundred  and  forty-two,  it  is  ordered 
and  adjudged  by  his  excellency,  William  Pennington, gov- 
ernor and  chancellor  of  the  state  of  New-  Jersey,  and  the  said 
chancellor  by  virtue  of  the  power  and  authority  of  this  court, 
doth  order,  adjudge  and  decree,  that  the  said  order  of  dismis- 
sal as  aforesaid,  made  in  the  term  of  January,  eighteen  hun- 
dred and  thirty-one,  be  vacated  and  set  aside  and  entirely 
held  for  nothing,  except  so  far  forth  as  respects  the  claim  oi 
•  the  said  complainant  against  the  said  Archibald  S.  Taylorand 
John  A.  Taylor,  surviving  executors  of  the  said  Robert  Tay 
lor;  and  that  notwithstanding  such  dismissal,  the  said  interlo- 
cutory decree  and  report  of  master,  stand  good  and  effectual 
so  far  as  respects  the  nearest  descendants  of  the  said  Eliza- 
beth, Jane,  Mary  raid  Ann,  the  sisters  of  the  said  testator: 
and  that  they,  or  any  of  them,  be  at  liberty  to  file  a  supple- 
mental bill,  or  an  original  bill  in  the  nature  of  a  supplemental 
bill,  as  they  may  be  advised,  to  obtain  the  benefit  of  and  carry 
into  effect  the  said  decree,  without  prejudice  from  the  said 
order  of  dismissal ;  and  that  the  said  interlocutory  decree  and 
master's  report  do  stand  in  full  force  and  strength  so  far  as 
respects  the  rights  of  the  said  descendants  of  the  said  Eliza- 
beth, Jane,  Mary  and  Ann,  four  of  the  sisters  of  the  said  testa- 
tor, Robert  Taylor,  deceased,  and  that  any  proceedings  by 
them  had  on  the  said  decree,  be  at  their  own  expense  and 
costs,  and  without  any  liability  of  the  said  complainant  there 
for." 

CITED  in  Brinkerhoof  v.  Franklin,  6  C.  K  Or.  330. 
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i/eme  covert  may  apply  for  a  divorce  for  any  cause,  in  her  own  name,  with 

out  a  prochein  ami 
Cpo»  a  bill  for  a  divorce,  the  court  will,  at  its  discretion,  make  an  allowance 

to  the  wife  for  her  maintenance  pendente  lite,  and  also  for  counsel  fees, 

•whether  she  be  complainant  or  defendant  in  the  suit. 
The  allowance  to  the  wife    pendente  lite  will  be  moderate.      No  inducemen< 

should  be  held  out  for  the  oppression  of  the  husband. 
The  court  may  make  the  allowance  either  with  or  without  a  reference  to  a 

master. 
The  allowance  may  be  changed  at  the  discretion  of  the  chancellor,  on  the 

application  of  either  party. 
Where  children  are  grown  up,  no  allowance  should  be  made  on  their  account. 

ON  the  fourth  of  January,  eighteen  hundred  and  forty-two 
the  complainant  filed  her  bill  of  complaint  against  the  defend- 
ant, her  husband,   for  a  divorce   from  bed  and  board,  on  the 
ground  of  extreme   cruelty  and  neglect,  and  also  for  alimony 
and  support  for  herself  and  her  children. 

A.  0.  Zabriskie,  on  behalf  of  the  complainant,  now  applied 
for  an  order  upon  the  defendant  for  the  payment* of  counsel  fees 
to  the  complainant's  counsel,  and  also  for  a  proper  allowance  to 
the  complainant,  until  the  final  termination  of  the  suit. 

He  presented  proof  of  the  due  service  upon  the  defendant 
of  notice  of  the  application,  and  also  the  complainant's  petition, 
verified  by  her  oath. 

The  petition  states  that  the  defendant,  more  than  five  years 
since,  by  his  cruel  treatment,  compelled  the  petitioner  to  leave 
his  house,  since  which  he  has  made  no  provision  for  her  sup 
port ;  that  the  petitioner  hath  no  means  of  support  of  her  own 
but  is  dependent  upon  her  father,  who  supports  herself  and  hei 
five  children  ;  and  that  she  hath  no  means  whatever  of  employ 
ing  counsel  or  defraying  the  costs  of  this  suit. 

He  cited,  in  support  of  the  motion,  Mix  v.  Mix,  1  Join* 
Chan.  R.  108  ;  Denton  v.  Denton,  I  Ibid,  364. 
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S.  Cassedy,  contra.  The  bill  is  for  a  limited  divorce.  She 
cannot  prosecute  the  suit  alone,  but  must  sue  by  her  next  friend ; 
Wood  v.  Wood,  2  Paige,  454 ;  8  Wend.  357 ;  2  Hoff.  Chan. 
Pr.  236. 

The  defendant  is  entitled  to  security  for  costs.  The  com- 
plainant is  a  non-resident.  The  husband  should  not  be  sub- 
jected to  the  costs  and  expenses  of  litigation,  without  the  possi- 
bility of  remuneration. 

Where  a  husband  is  complainant,  the  order  for  an  allowance 
pendente  lite,  and  for  counsel  fees,  may  be  made,  but  not  when 
she  comes  voluntarily  into  court  as  complainant. 

THE  CHANCELLOR.  In  this  state,  the  practice  is  settled,  that 
a  feme  covert  may  apply  for  a  divorce  for  any  cause,  in  her 
own  name,  without  &prochein  ami. 

The  court  has  always  found  it  necessary  to  aid  the  wife  in  the 
prosecution  of  the  suit,  the  husband  having  the  whole  es- 
tate. The  court  will  make  the  allowance  pendente  lite  mode- 
rate, and  will  hold  out  no  inducement  for  the  oppression  of  the 
husband.  When  she  is  complained  against,  she  has  not  as  just 
ground  for  an  allowance,  as  when  sbe  is  complainant.  In  ei- 
ther case  the  allowance  may  be  made,  at  the  discretion  of  the 
court. 

I  deem  it  unnecessary  to  refer  the  matter  to  a  master.  That 
course  may  be  taken,  but  I  have  never  adopted  it.  The  allow- 
ance may  be  altered  at  the  discretion  of  a  chancellor,  on  the  ap- 
plication of  either  party.  Where  children  -are  grown  up,  it  is 
not  proper  to  make  an  allowance  on  their  account. 

I  allow  fifty  dollars  for  counsel  fees,  and  two  dollars  a  week 
for  the  complainant's  maintenance  pendente  lite. 
Order  accordingly. 
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Priority  of  registry  will  not  avail  against  actual  previous  notice  of  an  unre- 
gistered mortgage. 

One  witness,  with  corroborating  circumstances,  is  sufficient  to  overcome  the 
defendant's  answer. 

Where  the  master  has  reported  the  amount  due  upon  several  mortgages,  and 
also  their  order  of  priority,  and  upon  exceptions  taken  to  the  report  the  or- 
der of  priority  is  changed,  a  final  decree  may  be  taken  at  once,  without  a 
reference  back  to  tho  master. 

HEARING  on  exceptions  to  master's  report. 
Wilson  and  Dayton,  for  complainant. 
Vrederiburg,  for  defendants. 

THE  CHANCELLOR.  The  complainant  holds  a  second  mort- 
gage upon  the  premises,  and  .Grant,  one  of  the  defendants,  a 
third  mortgage.  .The  question  is  between  the  second  and  third 
mortgages.  The  complainant's  mortgage,  though  prior  in  date, 
io  recorded  after  Grant's  mortgage. 

The  only  question  is,  whether  the  defendant.  Grant,  at  the 
time  of  taking  his  mortgage,  had  actual  notice  of  the  complain- 
ant's mortgage  :  if  he  had,  he  is  bound  by  it,  and  the  prior  re- 
gistry of  his  mortgage  cannot  avail  him.  The  master  thought 
the  evidence  insufficient  to  prove  notice.  I  am  of  opinion  that 
the  evidence  is  sufficient  to  prove  notice,  and  that  Chance's 
mortgage  is  entitled  to  priority. 

The  answer  of  Grant  denies  notice ;  but  he  denies  other 
matters,  in  which  he  is  shown  to  be  mistaken.  There  is  the 
direct  evidence  of  one  witness,  a  colored  man,  who  proves  that 
Grant  called  on  Chance  prior  to  the  date  of  Grant's  mortgage, 
and  told  him  not  to  press  Teeple,  for  he,  Grant,  would  take  the 
place  next  spring. 

Sheriff  Neah'e  also  proves,  that  the  wife  of  Grant,  who  acted 
as  agent  for 'her  husband,  told  the  witness  that  she  had  know- 
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ledge  of  Chance's  mortgage.  Grant,  the  mortgagee,  is  also  the 
step-father-in-law,  of  the  mortgagor.  The  families  lived  to- 
gether in  the  same  house.  This  leads  to  a  strong  presumption 
of  notice. 

There  is  another  fact  that  has  made  an  impression  on  my 
mind.  There  are  two  payments  on  Chance's  mortgage,  which 
money  came  from  Grant.  His  wife  made  the  payments. 

The  master  has  probably  felt  himself  bound  by  the  principle, 
that  two  witnesses  are  necessary  to  overcome  the  answer  of  the 
defendant.  This  is  not  universally  true ;  one  witness  arid  cor- 
roborating circumstances  are  sufficient. 

The  exception  to  the  master's  report  is  well  taken,  and  must 
be  allowed.     There  is  no  need  of  a  reference  back  to  the  mas- 
ter.    The  complainant  may  at  once  take  his  final  decree. 
Decree  accordingly. 

CITED  in  Sent  v.  Smith  1C.  K  Or.  566. 


AARON  MILLER  v.  WILLIAM  RUSHFORTH. 

A  final  decree  after  enrollment,  and  execution  issued  thereon,  and  after  the 
lapse  of  nearly  three  years  from  the  date  of  the  decree,  •will  be  set  aside  for 
the  purpose  of  correcting  a  plain  and  gross  mistake  in  the  master's  report, 
although  the  defendant  appeared  and  demurred  to  the  bill  of  complaint, 
and  afterwards  suffered  a  decree  pro  confesso  to  be  taken  against  him,  and 
an  exparte  report  to  be  made  by  the  master. 

THE  case  was  this.  The  defendant,  Rushforth,  on  the  third 
of  April,  eighteen  hundred  and  thirty-five,  had  given  to  the 
complainant  a  mortgage  for  three  thousand  dollars,  on  which 
the  complainant  advanced  two  thousand  and  four  hundred  dol- 
lars, and  for  the  residue,  agreed  in  writing  to  pay  off  a  prior 
mortgage  on  the  same  premises,  given  by  the  person  of  whom 
Rushforth  purchased,  to  Stephen  Terhune,  one  of  the  defend- 
ants, on  which  there  remained  due  six  hundred  dollars.  The 
complainant  neglected  to  pay  off  this  mortgage.  Rushforth 
paid  the  interest  yearly  to  Stephen  Terhune,  and  also  paid 
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the  interest  on  two  thousand  four  hundred  dollars  to  the 
complainant,  for  which  he  took  loose  receipts,  but  which  were 
not  endorsed  upon  the  bond.  The  three  thousand  dollar  bond 
to  Miller  remaining  unpaid,  the  complainant  filed  a  bill  to  fore- 
close his  mortgage,  to  which  Terhune,  as  a  prior  mortgagee, 
was  made  a  party  defendant. 

An  answer  was  put  in  by  Terhune.  Rushforth  appeared 
and  demurred  to  the  bill,  and  after  the  demurrer  was  over- 
ruled, obtained  an  order  for  further  time  to  answer.  No  an- 
swer having  been  filed,  a  decree  pro  confcsso  was  taken  against 
him,  with  other  defendants,  and  an  order  of  reference  made  to 
a  master.  . 

The  hearing  before  the  master  was  ex  parte,  and  the  report 
and  decree  were  in  favor  of  Terhune  for  six  hundred  dollars, 
the  amount  of  principal  remaining  due  upon  his  mortgage,  with 
interest ;  and  in  favor  of  the  complainant  for  three  thousand 
dollars  of  principal,  with  interest  thereon  from  the  date  of  the 
mortgage,  no  credit  having  been  given  for  the  six  hundred  dol- 
lars of  principal,  on  account  of  the  Terhune  mortgage,  nor  for 
any  payment  of  interest. 

The  master's  report  and  final  decree  bear  date  on  the  fif- 
teenth of  February,  eighteen  hundred  and  thirty-nine.  The 
amount  thereby  allowed  to  the  complainant,  upon  his  mortgage, 
exceeded  the  sum  actually  due  thereon,  at  the  date  of  the  de- 
cree, one  thousand  and  fifty-one  dollars  and  eighty-eight  cents. 

On  the  fourth  of  March,  eighteen  hundred  and  thirty-nine, 
an  execution  was  issued  upon  the  decree  for  the  sale  of  the 
mortgaged  premises.  The  decree  was  regularly  enrolled.  Af- 
ter the  mortgaged  premises  had  been  advertised  for  sale  upon 
the  execution,  and  in  or  about  the  month  of  October,  eighteen 
hundred  and  thirty-nine,  the  defendant  paid  to  the  complainant 
a  bonus  of  two  hundred  and  nineteen  dollars,  in  consideration 
that  the  complainant  would  suspend  further  proceedings  in  said 
sale,  and  would  give  the  defendant  time  to  raise  the  money  due 
on  the  mortgage.  The  sale  was  thereupon  suspended. 

On  the  twenty-third  of  October,  eighteen  hundred  and  forty- 
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one,  the  defendant  paid  to  the  complainant  the  sum  of  one  hun- 
dred dollars  upon  the  mortage,  whereupon  the  complainant 
agreed  to  give  the  defendant  further  time,  for  one  year  from 
that  day,  to  pay  off  the  said  mortgage.  In  violation  of  the  last 
mentioned  agreement,  the  complainant  soon  afterwards  caused 
the  mortgaged  premises  to  be  advertised  for  sale,  by  virtue  oi 
the  execution. 

The  defendant  now  applied,  by  way  of  petition,  for  relief. 
The  petition  was  verified  by  the  oath  of  the  petitioner ;  and  an 
to  the  material  facts  complained  of,  was  sustained  by  affidavits 
taken  exparte. 

The  prayer  of  the  petition  was,  that  the  said  final  decree 
might  be  opened,  and  the  petitioner  have  leave  to  answer, 
and  that  it  might  be  referred  to  one  of  the  masters  of  the  court, 
to  ascertain  and  report  the  true  amount  due  the  complainant 
upon  his  mortgage. 


A.  0.  ZabrisJcie,  for  petitioner,  cited,  Miller  v.  Ford,  Sax- 
on, 367. 

J.  D.  Miller,  contra. 

THE  CHANCELLOR  directed  the  decree  to  be  opened  and  the 
matter  to  be  referred  to  a  master,  to  ascertain  the  amount  due 
apon  the  complainant's  mortgage,  without  instructions. 

Tin  following  order  was  thereupon  made. 

"  Tais  matter  corning  on  to  be  heard,  at  the  state  house,  in 
the  ciry  of  Trenton,  before  the  chancellor,  in  the  presence  of  A. 
O.  Zabriskie,  of  counsel  with  "William  Rushforth,  the  petitioner, 
and  J.  D.  Miller,  of  counsel  with  the  complainant,  and  the  de- 
positions being  read,  and  the  arguments  of  the  respective  coun- 
8,'l  being  heard  and  considered  :  it  is,  on  this  twentieth  day  of 
January,  eighteen  hundred  and  forty-two,  ordered,  adjudged, 
and  decreed  by  the  chancellor,  that  the  decree  heretofore  made  in 
t.iis  cause,  bearing  date  the  fifteenth  day  of  Februarv,  eighteen 
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hundred  and  thirty-nine,  be  opened  for  the  purpose  of  ascertain- 
ing  tli3atn;i!it  of  credits  to  which  the  defendant,  William  Bush- 
forth,  is  entitled,  by  virtue  of  receipts  not  heretofore  allowed, 
and  also  by  virtue  of  the  mortgage  assumed  to  be  paid  by  the 
«Aid  complainant,  and  in  the  said  petition  as  well  as  in  the 
complainant's  bill  of  complaint  referred  to;  and  that  the  same 
be  referred  to  Lewis  D.  Hardenburgh,  esquire,  one  of  the  mas 
tersof  this  court,  to  ascertain  the  same,  and  report  thereon  to 
this  court,  with  all  convenient  speed.  And  it  is  further  ordered, 
that  the  execution  issued  on  the  said  decree,  be  set  aside,  and 
all  proceedings  on  the  same  be  stayed  until  the  further  order 
of  this  court." 
CITED  in  Embury  v.  Senjam,in,9  C.  K  Or.  229. 


JAMER  SHREVE  and  ALEXANDER  SHKEVE  V.THOMAS  BLACK  and. 
WILLIAM  McEJsiaHT. 

In  a  bill  filed  for  an.  injunction  to  restrain  waste  or  irreparable  mischief,  it  is- 
not  necessary  to  set  out  the  complainant's  title  at  length. 

Upon  the  argument  of  a  motion  for  an  injunction,  the  answer  of  one  defend- 
ant will  be  received,  and  heard  upon  the  argument  as  an  affidavit,  in  an- 
swer to  the  complainant's  bill. 

Cutting  off  the  timber  from  a  tract  of  woodland,  valuable  chiefly  for  the  wood 
upon  it.  is  an  irreparable  injury. 

Injunctions  have  repeatedly  been  granted  in  cases  of  mere  trespass,  and  that: 
too  when  committed  under  pretence  of  title. 

A  complainant,  by  stating  the  injury  to  have  been  committed  under  allegation^ 
of  title,  does  not  state  himself  out  of  court. 

Injunction  to  restrain  irreparable  mischief,  by  the  cutting  of  timber,  denied,, 
where  the  answer  alleged  the  title  and  possession  of  the  premises  to  be  im 
the  defendants,  and  denied  the  title  and  possession  of  the  complainants.. 

INJUNCTION  bill,  filed  on  the  eighth  of  December,  eighteen? 
hundred  and  forty-one.  The  complainants,  by  their  bill,  charge> 
that  their  father,  Joshua  Shreve,  was  in  his  lifetime  and  at  the 
time  of  his  death,  seized  in  his  demerise  as  of  fee,  of  and  in  the 
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undivided  eight  ninth  parts  of  all  the  following  described  tract 
of  land  and  premises,  situate  in  the  township  of  New  Hanover, 
in  the  county  of  Burlington,  butted  and  bounded  as  follows, 
(describing  it  by  metes  and  bounds,)  containing  about  five 
hundred  and  eighty-six  acres.  That  being  so  thereof  seized, 
the  said  Joshua  Shreve,  on  the  twelfth  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  nineteen,  made  and 
executed  his  last  will  and  testament,  in  due  form  of  law  to  pass 
real  estate,  and  did  therein  and  thereby,  among  other  things, 
give  and  devise  to  the  complainants,  in  fee  simple,  the  said 
eight  ninth  parts  of  the  said  tract  of  land  and  premises:  which 
said  will,  after  the  death  of  the  said  Joshua  Shreve,  (who  died 
on  the  third  day  of  August,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  nineteen,)  was  duly  proved  and  recorded 
in  the  surrogate's  office  of  the  county  of  Burlington. 

That  on  the  ninth  day  of  October  in  the  year  of  our  Lord 
one  thousand  eight  hundred,  the  complainant,  Alexander 
Shreve,  and  one  Charles  Shreve,  became  the  owners  in  fee  sim- 
ple of  the  remaining  one  undivided  ninth  part  of  said  tract  of 
land  and  premises,  in  equal  moieties,  by  virtue  of  a  deed  of 
bargain  and  sale  from  Beulah  Newbold,  to  them  the  said  Char- 
les Shreve  and  Alexander  Shreve,  bearing  date  the  day  and 
year  last  aforesaid.  And  Vliat  by  virtue  of  said  deed  of  bargain 
and  sale,  the  complain  ant,  Alexander  Shreve,  became  the  owner 
and  possessor  of  the  one  undivided  eighteenth  part  of  the  said 
land  and  premises,  as  tenant  in  common  with  the  said  Char- 
les Shreve  and  Joshua  Shreve ;  and  that  by  virtue  of  eaid  de- 
vise the  complainants  became  at  the  death  of  their  father  the 
owners  in  fee  simple  of  the  said  undivided  eight  ninth  parts  of 
said  tract  of  land  and  premises,  and  that  the  complavnants 
Alexander  Shreveand  James  Shreve,  then  enteredin  to  the  posses- 
sion thereof,  and  have  continued  to  be  the  owners  and  posses- 
sors of  the  said  eight  ninth  parts  of  said  tract  of  land  up  to  the 
present  time. 

That  the  said  undivided  eighteenth  part  of  said  land  and 
premises,  so  as  aforesaid  conveyed  to  the  said  Charles  Shreve, 
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has  remained  in  the  possession  of  him  up  to  the  time  of  his 
death,  and  since  his  death  up  to  the  present  time  ki  Richard  G. 
Shreve,  Alexander  R.  Shreve.  Charles  Shreve  and  Rebecca  Me- 
Henry,  the  children  and  heirs  at  law  of  the  said  Charles  Shreve, 
who  died  intestate.  That  the  said  tract  of  land  is  entirely 
timber  and  woodland,  and  is  chiefly  valuable  on  account  of 
the  wood  and  timber  growing  thereon.  That  the  tract  is 
now  covered  with  a  thrifty  growth  of  young  trees  and  tim- 
ber, which  is  rapidly  increasing  in  size  and  value,  and  that 
it  will  not  be  fit  for  cutting  for  a  number  of  years ;  that 
the  complainants  for  a  long  time  have  been  in  the  habit  of 
cutting  out  the  old  and  dead  trees  standing  and  being  on 
the  said  tract,  so  that  there  are  now  hardly  any  trees  upon 
it  which  can  be  cut  without  doing  irreparable  injury  to  the 
property  ;  that  the  present  value  of  the  said  tract  of  wood- 
land is  about  eight  thousand  dollars,  but  that  if  it  were  per- 
mitted to  remain  in  its  present  condition  for  ten  or  fifteen 
years,  it  would  be  worth  double  that  sum;  that  Thomas  Black 
of  Springfield,  and  William  MeKnight  of  Bordentown,  in 
said  county  of  Burlington,  pretending  to  have  some  claim 
or  title  to  said  premises,  under  a  sale  made  to  them  by  per- 
sons appointed  by  an  act  of  the  legislature  of  the  state  of 
New-Jerse3r,  to  sell  certain  real  estate,  late  the  property  of 
Stacy  Biddle,  of  said  county,  deceased,  entered  upon  said 
tract  of  land,  with  their  laborers,  in  the  month  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty,  and  cut 
down  about  one  hundred  cords  of  the  wood  thereon  growing; 
that  immediately  thereafter,  the  complainants  commenced  an 
action  of  tresspass  against  the  said  Thomas  Black  and  William 
McKnight,in  the  supreme  court  of  judicature  of  New- Jersey,  to 
recover  damages  against  them  for  the  said  tresspass;  that  suid 
suit  is  still  pending  undetermined,  owing  to  unavoidable  diffi 
culties  arising  in  the  prosecution  thereof;  and  the  complainants 
have  made  necessary  arrangements  to  have  the  said  suit 
brought  to  trial  at  the  next  circuit  court  to  be  holden  inandfoi 
the  county  of  Burlington,  on  the  second  Tuesday  of  Februarj 
next,  when  they  hope  and  intfend  that  the  same  shall  be  tried 
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That  from  the  commencement  of  the  said  suit,  until  the  six- 
teenth day  of  November  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-one,  the  said  Thomas  Black  and  Wil- 
liam McKnight  refrained  from  cutting  the  timber  and  wood 

O  O 

growing  thereon,  and  from  committing  any  other  tresspass  on 
said  premises,  but  that  on  the  said  sixteenth  clay  of  November, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
one,  and  on  divers  days  and  times  between  that  day  and  the 
twenty-fifth  day  of  the  said  month, they  entered  on  said  premises 
with  their  servants  and  laborers,  and  cut  down  large  quantities 
of  the  wood  and  timber  growing  and  standing  on  said  premises; 
that  they  have  cut  down  the  young  trees  and  timber  which 
were  not  fit  for  cutting,  and  by  that  means  have  committed 
great  spoil  and  destruction  upon  the  said  premises.  They  have 
also  begun  to  clear  off  the  ground,  for  the  purpose  of  grubbing 
and  converting  the  soil  into  arable  land;  and  they  give  out  and 
declare  that  they  intend  to  proceed  on  and  cut  off  the  whole  or 
the  greater  part  of  the  woodland  on  said  tract ;  that  the  said 
Thomas  Black  and  William  McKnight  have  no  right  or  title 
to  the  said  premises,  and  that  their  actings  and  doings  are  con- 
trary to  equity  and  good  conscience,  and  that  the  injury  and 
mischief  which  they  are  now  doing,  and  which  they  threaten  to 
do  to  the  property  of  the  complainants,  is  irreparable,  and  for 
which  the  courts  of  common  law,  in  which  they  can  merely 
recover  damages,  cannot  afford  them  an  adequate  remedy  and 
redress,  and  that  unless  they  be  restrained  by  the  order  and  in- 
junction of  this  court,  they  will  proceed  to  the  commission  o! 
further  waste  and  destruction  in  the  premises. 

The  bill  prays  that  an  account  may  be  taken  by  and  under 
the  direction  of  the  court,  of  the  wood  and  timber  which  the 
defendants  have  cut  upon  the  said  premises,  and  in  what  man- 
ner, and  by  whom  the  same  may  have  been  disposed  of ;  and 
that  the  said  defendants  may  be  decreed  to  pay  the  full  value 
thereof  to  the  complainants ;  and  that  the  defendants  may  be 
restrained  from  committing  further  waste  or  destruction  on  the 
said  premises. 
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On  filing  the  bill,  the  chancellor  intimated  that  the  practice 
of  the  court  had  been,  to  deny  injunctions  upon  similar  appli- 
cations, and  directed  that  notice  of  the  motion  should  be  given 
to  the  defendants.  Notice  was  accordingly  given ;  and  pursu- 
ant to  the  notice,  the  motion  was  heard  at  Newark,  on  the  six- 
teenth of  December.  On  the  fourteenth  of  December  an  appear- 
ance was  entered  by  the  defendants ;  and  on  the  sixteenth  of 
December,  previous  to  the  argument,  an  answer  was  filed  by 
William  McKnight,  one  of  the  defendants. 

The  answer  denies,  that  to  his  knowledge  or  belief,  the  father 
of  the  complainants  was  ever  seized  of  an  estate  of  inheritance 
in  the  undivided  eight  ninth  parts  of  the  said  tract  of  land,  or 
that  the  said  Alexander  Shreve  and  Charles  Shreve,  ever  be- 
came the  owners  of  the  remaining  ninth  part  of  the  said  tract, 
as  charged  in  the  complainant's  bill  Admits  that  the  said 
Joshua  Shreve  made  and  executed  a  last  will  and  testament, 
and  that  lie  died  at  or  about  the  time  specified  in  the  bill  of 
complaint,  leaving  the  said  will  unrevoked ;  but  denies  that  he 
devised  the  said  eight  ninth  parts  of  the  said  tract  to  complain- 
ants, and  if  he  did,  denies  that  he  had  any  right  to  do  so;  de- 
nies that  to  defendant's  knowledge  or  belief,  the  complainants 
became  seized  of 'the  said  eight  ninth  parts  of  the  said  tract,  on 
the  death  of  their  father,  or  that  they  entered  into  possession 
thereof  as  owners,  or  claiming  to  be  such,  or  that  they  have 
continued  to  be  the  owners  and  possessors  thereof  up  to  the 
present  time;  denies  that  the  said  Alexander  and  Charles 
Shreve  ever  became  owners  of  the  other  one  ninth  part  of  the 
said  premises,  or  that  the  children  of  the  said  Charles  ever 
became  the  owners  or  had  the  possession  thereof. 

The  answer  further  states,  that  Thomas  Newbold,  being 
seized  and  possessed  by  divers  good  conveyances,  of  a  large 
tract  of  land,  including  the  premises  in  question,  by  deed  dated 
the  tenth  of  February,  seventeen  hundred  and  seventy-nine, 
conveyed  eighty  acres,  the  south-westerly  part  of  said  tract,  to 
Joseph  Biddle;  that  the  said  Thomas  Newbold  afterwards 
died,  siezed  and  possessed  of  the  residue  of  the  said  tract,  intes- 
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tate,  leaving  several  children  and  heirs  at  law ;  that  on  the 
twenty -first  of  December,  seventeen  hundred  and  seventy-six, 
letters  of  administration  upon  his  estate  were  granted  to  Ann 
N.ewbold,  Joseph  Lamb  and  the  said  Joshua  Shreve ;  that  in 
the  term  of  May,  seventeen  hundred  and  eighty-seven,  the  said 
Joseph  Lamb  and  Joshua  Shreve,  the  surviving  administrators 
of  the  said  Thomas  Newbold,  applied  to  the  orphans'  court  ot 
the  county  of  Burlington,  and  obtained  an  order  for  the  sale  of 
the  real  estate  of  the  said  Thomas  Newbold,  for  the  payment  of 
his  debts ;  that  by  virtue  of  the  said  order,  the  said  administra- 
ora  sold  a  tract  containing  about  four  hundred  and  seventy 
acres,  being  the  residue  of  the  tract  described  in  the  complain- 
ants' bill,  to  the  said  Joseph  Biddle,  and  conveyed  the  same  to 
him,  by  deed  dated  the  tenth  day  of  March,  seventeen  hun- 
dred and  ninety ;  that  the  said  Joseph  Biddle  thereupon  entered 
into  possession  thereof,  and  continued  thus  seized  and  possessed 
until  his  death  ;  that  by  his  kst  will  and  testament,  bearing 
date  the  seventh  of  April,  seventeen  hundred  and  ninety-one, 
he  devised  the  same  to  his  son,  Stacy  Biddle ;  that  the  said 
Stacy  Biddle,  by  his  will,  bearing  date  the  ninth  day  of  Novem- 
ber, seventeen  hundred  and  ninety-seven,  devised  the  same  to 
his  mother,  Sarah  Biddle,  for  life,  and  after  her  death  to  his 
sister,  Beulali  Sansom,  for  her  life,  or  in  tail,  and  after  her  death 
directed  his  executors  to  sell  the  same ;  that  the  said  Sarah  Bid- 
die  held  and  possessed  the  said  land  until  her  death,  about  the 
year  eighteen  hundred  and  seven  ;  that  Beulah  Sansom  there- 
upon entered  into  possession  thereof,  under  the  said  will  of 
Stacy  Biddle,  until  her  death,  sometime  in  the  year  eighteen 
nundred  and  thirty-five,  without  issue ;  that  during  the  greater 
part  of  this  time,  James  Shreve.  one  of  the  complainants,  held 
and  occupied  the  tract  as  the  tenant  of  Sarah  Biddle,  during 
ner  life,  and  afterwards  as  a  tenant  of  Beulah  Sansom  ;  that 
the  said  Joshua  Shreve,  in  his  life  time,  and  the  said  James 
Shreve,  after  the  death  of  the  said  Joshua,  frequently  admitted 
i,he  Biddle  title,  and  never  set  up  any  adverse  title  until  after 
the  death  of  Beulah  Sansom. 
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That  in  pursuance  and  by  virtue  of  an  act  of  the  legislature, 
the  said  premises  were  sold  at  public  sale,  by  the  administrators, 
with  the  will  annexed,  of  the  said  Stacy  Biddle,  and  were  struck 
off  and  sold  to  the  defendants,  and  conveyed  to  them  by  deed 
bearing  date  the  seventeenth  of  February,  eighteen  hundred 
and  forty  ;  that  immediately  after  receiving  their  deed,  the  de 
fendants  surveyed  and  marked  the  corners  of  the  said  tract,  op 
enly,  after  notice  thereof  given  to  the  complainants,  and  went 
into  possession,  and  have  ever  since  heJd  the  possession  thereof 
that  the  defendants  have  been  informed  and  believe  that  the 
complainants,  or  one  of  them,  have  obtained  the  possession  of 
the  said  deeds  of  Joseph  Biddle,  and  have  suppressed  them. 

The  answer  further  states,  that  the  defendants  were  bona 
fide  purchasers,  and  that  they  paid  the  pnrcliase  money  for  said 
land,  and  that  soon  after  the  purchase  they  cleared  off  and  con 
verted  four  acres  of  the  tract  into  arable  land.  Admits  that  an 
action  of  trespasss  was  commenced  therefor,  by  the  complain 
ants  which  is  still  pending,  as  charged  in  the  bill;  and  that  the 
defendants,  with  the  view  of  speeding  the  cause,  have  twice 
ruled  the  plaintiffs  to  bring  on.  their  cause,  or  be  nonsuit.  Ad- 
raits  that  the  said  tract  consists  chiefly  of  timber  and  wood  land, 
•which  -constitutes  a  very  essential  part  of  the  value  ;  but  insists 
that  the  soil  is  also  valuable,  and  may  advantageously  be  con- 
verted into  arable  land ;  that  the  defendants  have  determined 
to  convert  more  of  the  tract  into  arable  land,  and  with  that 
view,  are  cutting  and  clearing  in  the  usual  and  ordinary  man- 
ner ;  that  the  timber  is  ripe  and  tit  for  cutting,  and  will  de- 
teriorate if  left  standing ;  denies  that  the  defendants  are  com- 
mitting waste  or  doing  irreparable  injury  to  the  land,  but  on  the 
contrary,  insists  that  they  are  managing  the  same  in  the  best 
and  most  advantageous  manner  for  their  own  interest ;  states 
chat  the  defendants  have  entire  confidence  in  their  own  title, 
and  that  the  complainants  have  no  title  to  the  premises ;  and 
that  if  the  defendants  are  mistaken  in  regard  to  their  title,  they 
are  able  and  willing  to  respond  in  damages  to  those  who  hav3 
title ;  that  they  purchased  in  good  faith,  paid  the  consideration 
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money  bona  fide,  and  are  now  and  have  been  ever  since  the  con- 
veyance so  made  to  them  as  aforesaid,  in  the  lawful  and  actual 
possession  of  the  said  premises. 

Moffett  and  H.  W.  Green,  in  support  of  the  rule. 

The  ancient  rule  of  the  court  in  regard  to  granting  injunc- 
tions in  cases  of  trespass,  has  been  relaxed :  1  Mad.  Prac.  147  ; 
Eden  on  Inj.  (1st.  Am.  ed.)  136 

Injunctions  have  been  frequently  allowed  in  cases  of  tres- 
pass, and  that  where  the  title  has  been  disputed  or  denied  by 
the  defendants.  Though  courts  have  uniformly  asserted  the 
principle,  that  an  injunction  in  cases  of  mere  trespass  will  not 
lie,  yet  it  has  been  continually  relaxed  to  prevent  irreparable 
mischief,  or  to  guard  the  inheritance  from  destruction. 

Flamanys  case,  7  Vesey,  307  ;  Robinson  v.  Byron,  1  Bro. 
Cha.  C.  588  ;  Mitchel  v.  Dors,  6  Vesey,  147  ;  Crockford  v. 
Alexander,  15  Vesey,  138  ;  Kinder  v.  Jones,  17  Vesey,  109  ; 
Coityper  v.  Baker,  17  Vesey,  127;  Grey  v.  Earl  of  Northum- 
^erland,^  Vesey,  281;  Thomas  v.  Oakley,  18  Vesey,  185 ; 
Whitechurch  v.  Holworthy,  19  Vesey,  213 ;  Fingal  v. 
Blake,  2  Malloy,  50  ;  Shut-rick  v.  Guerard,  2  Dess,  616,  622, 
n.'y  Kane  v.  Vandenburgh,  1  John.  Chan.  11 ;  Livingston  v. 
Livingston,  6  John.  Chan.  500 ;  Hawley  v.  Clowes,  2  John. 
Chan.  122  ;  Eden  on  Inj.  115, 122,  141,  216, 217 ;  Blanchard 
v.  Cawthorne,  6  Simons,  155. 

That  in  cases  where  the  injunction  has  been  denied,  the  same 
principle  has  been  admitted. 

PiUsworth  v.  Hopton,  6  Vesey,  51 ;  Hanson  v.  Gardiner 
7  Vesey,  307;  Smith  v.  Collyer,  8  Vesey,  89;  Norway  v 
Rowe,  19  Vesey,  152 ;  Stevens  v,  Beekman,  1  John.  Chan 
318;  Storm  v.  Mann,  4  e/oAfi.  <7/tam.  21.  Jerome  v.  J?o^,  7 
/0A-"-.  Chan.  315 ;  Scudder  v.  Trenton  Delaware  Falls  Co. 
Saxton,  520  ;  TA<3  .Afct0-  Tbr^  Printing  and  Dying  Estdb 
lishment  v.  Fitch,  1  Paige  97 ;  -ffiwtf.  v.  Mayor  of  Albany, 
3  Paige,  213 ;  Higgins  v.  Woodward,  1  Hopkins,  342. 
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The  answer  of  one  defendant  will  not  avail,  against  the  case 
presented  by  the  bill.  The  court  will  not  dissolve  an  injunction 
unless  an  answer  be  put  in  by  all  the  defendants  upon  whom 
the  gravamen  of  the  charge  rests.  If  the  answer  of  one  de- 
fendant will  not  avail  to  dissolve  an  injunction  when  issued,  it 
cannot  so  far  affect  the  case  made  by  the  bill  as  to  prevent  the 
issuing  of  the  injunction,  especially  when  filed  before  subpoena 
issued,  and  on  the  eve  of  the  argument :  1  Hoff.  Chan.  Prac. 
360 ;  Depeyst&r  v.  Graves,  2  John.  Chan.  148. 

Wall,  for  defendants,  contra. 

1.  The  bill  is  radically  defective ;  if,  does  not  set  out  the  com- 
plainant's title.     When  a^party  comes  into  equity  for  the  pro- 
tection of  his  title,  he  must  show  fully  what  his  title  is. 

2.  The  bill  contains  no  equity.   -There  is  no   case  shown 
where  an  injunction  has  been  issued,  except  in  a  case  of  nui- 
sance, or  to  prevent  irreparable  injury.     The  cutting  of  wood, 
valuable  only  as  timber,  has  never  been  injoined.     The  prac- 
tice in  this  state  has  been,  to  deny  applications  in  similar  cases. 
He  cited  the  opinion  of  chancellor  Vroom,  in  West  v.  Walker.* 

3.  The  case  is  relieved  from  all  difficulty  by  the  answer.     It 
denies  not  only  the  title  of  the  complainants,  but  the  whole 
equity  of  the  bill.     Under  such  circumstances,  the  injunction, 
if  issued,  would  be  at  once  dissolved.     If  not  conclusive  as  an 
answer,  it  is,  at  least,  admissible  as  an  affidavit. 

THE  CHANCELLOR.  After  a  careful  examination  of  this 
case,  I  feel  constrained  to  deny  the  injunction.  I  do  so  from 
the  facts  as  they  appear  by  the  bill  and  answer.  The  com- 
plainants' title  was  sufficiently  stated  in  the  bill,  and  the  objec- 
tion that  it  is  not  set  out  in  detail  has  no  weight  in  my.  mind. 
The  answer,  too,  although  made  by  one  of  the  defendants, 
must  be  received,  at  all  events,  as  an  affidavit.  This  answer 
shows  a  title  in  the  defendants,  clearly  traced  through  the  an- 
cestor of  the  complainants.  One  of  the  complainants  is  stilted 
*  Since  reported,  ante,  vol.  ii.  page  279. 
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to  have  been  in  possession  as  tenant  of  those  claiming  under 
the  same  title  with  the  defendants.  And  it  is  further  stated, 
that  not  only  the  father  of  the  complainants,  but  that  the  com- 
plainants themselves,  or  one  of  them,  have  admitted  the  Biddle 
title,  under  which  the  defendants  claim,  and  have  never  until 
lately  claimed  by  any  adverse  title. 

The  possession,  too,  is  alleged  to  be  now  in  the  defendants, 
and  to  have  been  in  them  since  they  acquired  title,  and  previous 
thereto,  in  those  under  whom  they  claim.  Without,  therefore, 
expressing  or  entertaining  any  opinion  as  to  the  merits  of  the 
title,  or  the  result  of  the  case  at  law,  I  am  quite  clear  upon 
these  facts,  that  I  should  not  be  justified  in  interposing  the  arm 
of  the  court  of  chancery. 

I  have  been  led  to  this  result  by  the  particular  circumstances 
of  this  case,  in  which  it  is  a  source  of  some  satisfaction  to  know 
that  the  defendants  are  able  to  respond  at  law. 

I  confess  that  the  discussion  before  me,  and  the  tracing  of 
the  English  cases,  has  staggered  my  faith  in  the  view  which 
has  been  taken  by  some  of  my  predecessors  on  this  subject. 
Injunctions  have  repeatedly  been  granted  in  cases  of  mere  tres- 
pass, and  that,  too,  when  committed  under  pretence  of  mere 
title.  The  complainant,  by  stating  the  injury  to  have  been 
committed  under  allegation  of  title,  does  not  state  himself  out 
of  court,  as  to  the  injuntion.  This  kind  of  injury,  too,  by  cut- 
ting timber  on  land  where  it  constitutes  its  chief  value,  is  an 
irreparable  injury. 

My  embarrassment  is  not  so  much  about  the  title  as  tiie  pos- 
session. "When  this  is  claimed  by  the  defendant,  as  well  as  the 
title,  and  that  too  in  connection  with  the  title,  what  right  has 
the  court  to  interfere  ?  To  enjoin  both  parties  until  a  trial  is 
had,  must  result  in  tying  up  all  unimproved  lands,  about  which 
there  is  any  dispute,  from  being  enjoyed  by  their  owners. 
Injunction  denied. 

CITED  in  Manhattan  Mfg.  Co.  v.  N.  J.  Stock  Yard  Co.,  8  0.  K  0.,  166. 
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ANDEEW  PABSONS  v.  The  MONBOE 
COMPANY. 

The  act  entitled  "An  act  to  prevent  frauds  by  incorporated  companies,' 
passed  February  sixteenth,  eighteen  hundred  and  twenty-nine,  applies  no* 
only  to  banks,  but  to  all  incorporaated  companies  other  than  those 
specially  excepted  in  the  twenty-first  section  of  the  act. 

There  are  certain  provisions  of  the  act  intended  to  apply  to  banking  compa- 
nies alone,  and  vhen  so  intended  they  are  referred  to  as  "banks  "  But 
the  act  itself,  by  its  general  provisions,  goes  further,  and  reaches  other 
corporations,  and  may  be  carried  out  as  to  them,  -without  the  aid  of  thoso 
special  sections  which  are  applicable  to  money  corporations  alone. 

An  injunction  may  be  issued  under  the  act,  against  a  bank  or  other  corpor- 
ation, before  the  company  have  actually  suspended  business. 

Where  the  bill  of  complaint  charges,  that  the  complainant  is  a  stockholder 
and  creditor  of  the  company  for  a  large  amount,  and  specifies  in  what  his 
claim,  as  a  creditor,  consists ;  that  he  has  repeatedly  called  on  the  presi- 
dent of  the  company  for  payment,  but  that  he  has  always  failed  to  make 
payment;  that  the  president  has  the  entire  control  of  the  company;  that 
he  is  insolvent  and  uses  the  property  of  the  company 'for  his  own  use;  that 
the  company  ia,  to  the  belief  of  the  complainant,  insolvent,  and  unable  to 
pay  its  debts ,  and  unless  this  court  interferes  the  whole  property  will  be 
squandered ;  specifies  various  unauthorized  acts  committed  by  the  presi- 
dent, subjecting  the  property  of  the  company  to  the  incumbrance  of  mort- 
gages and  j  udgments, without  theauthorityof  the  board  of  directors ;  charges 
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that  the  company  owe  a  large  amount  of  debts  to  other  persons ;  that  exe- 
cutions are  in  the  sheriff's  hands,  by  virtue  of  which  the  property  of  the 
company  is  advertised  forsale,  and  that  the  company  is  insolvent  according 
to  the  complainant's  belief,  owing  to  the  mismanagement  of  the  president: 
The  facts  and  circumstances  set  forth  are  sufficient  to  justify  the  action  ol 
the  court,  and  the  bill  is  therefore  particular  enough  in  the  allegations 
made.* 

rhe  whole  proceeding  under  the  act  must  rest  upon  the  insolvency  of  the 
company.  Unless  that  is  satisfactorily  made  out,  the  court  has  no  juris- 
diction. 

If  the  insolvency  of  the  company  is  established,  there  still  resides  in  the 
chancellor  a  discretion  as  to  the  ordering  of  an  injunction  amd  the  ap- 
pointment of  receivers,  to  be  governed  by  the  facts  and  circumstances  of 
the  case. 

The  court  may  restrain  a  company  from  carrying  on  its  ordinary  business,  or 

a  bank  from  issuing  notes,  and  yet  leave  the  directors  to  settle  up  its  affairs. 
In  judging  of  the  solvency  or  insolvency  of  a  company,  its  property  should 

be  estimated  at  its  fair  value,  and  not  at  the  depreciated  price  which  it 

might  command  at  a  forced  sale. 
The  most  unfavorable  inference  as  to  the  condition  of  a  corporation,  may 

justly  be  drawn  from  the  circumstance  of  the  company's  withholding  its 

books  upon  an  investigation  touching  its  solvency. 

If  the  insolvency  of  the  company  is  satisfactorily  established,  and  the  cir- 
cumstances of  the  case,  in  the  opinion  of  the  chancellor,  call  for  his  inter- 
ference, an  injunction  will  issue,  though  many  of  the  creditors  and  stock- 
holders petition  against  it. 

THE  bill  of  complaint  in  this  cause,  was  filed  on  the  twenty- 
eighth  day  of  January,  eighteen  hundred  and  forty-two,  by 
Andrew  Parsons,  a  creditor  and  stockholder  of  "  The  Monroe 
Manufacturing  Company,"  on  behalf  of  himself  and  of  all  others 
who  should  come  in  and  seek  relief  by,  and  contribute  to  the 
expense  of  this  suit.  The  bill,  charges,  that  by  an  act  of  the 
legislature  of  the  state  of  New  Jersey,  passed  the  twenty-fourth 
day  of  February,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty-eight,  entitled,  an  act  to  incorporate  "  The 
Monroe  Manufacturing  Company,"  it  was  among  other  things 
provided,  that  a  subscription  might  be  opened  for  the  stock  oi 

•  See  the  charges  of  the  bill  set  forth  at  length,  post.    ' 
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said  company,  not  to  exceed  two  hundred  thousand  dollars,  in 
shares  of  one  hundred  dollars  each,  and  that  as  soon  as  fifty 
thousand  dollars  should  be  subscribed  and  paid,  it  should  be 
lawful  for  the  said  company  to  commence  their  business  ;  and 
the  said  act  did  appoint  Samuel  G.  Wheeler,  Patrick  McGinnis, 
Jeremiah  Carpenter,  Arthur  McGinnis  and  George  A.  Bicknell 
the  first  directors  of  said  corporation ;  and  it  was  further  provided 
by  said  act,  that  Samuel  G.  Wheeler,  Patrick  McGinnis, 
Jeremiah  Carpenter  and  Arthur  McGinnis,  and  the  survivors  of 
them,  and  all  such  persons  as  might  thereafter  be  associated 
with  them,  should  be  and  were  thereby  constituted  a  body, 
corporate  and  politic,  by  the  name  and  style  of  "  The  Monroe 
Manufacturing  Company,"  for  the  purpose  of  manufacturing 
cotton  and  woolen  goods,  and  dyeing,  printing  and  bleaching 
cotton,  woolen  and  silk  goods,  in  the  town  of  Paterson,  and  of 
carrying  on  the  business  incident  thereto  ;  and  by  that  name 
they  and  their  successors  should  have  succession  and  continue 
a  body  politic  and  corporate,  and  should  in  law  be  capable  oi 
contracting  and  being  contracted  with,  suing,  pleading,  defend 
ing  and  answering,  and  being  sued,  impleaded  and  answered 
unto,  in  all  courts  and  places  whatsoever,  and  that  there  should 
be  five  directors  of  said  company.  That  by  virtue  of  the  said 
act  of  incorporation,  the  said  company  vrent  into  operation,  and 
commenced  business  in  Paterson,  and  one  hundred  thousand 
dollars  having  been  subscribed,  the  company  commenced  opera- 
tions, and  have  continued  to  transact  their  business  as  author- 
ized by  said  charter  to  the  present  time  : — that  the  complainant 
hath  become  a  large  stockholder  in  gaid  company,  and  that  he 
now  holds  two  hundred  and  thirty-five  shares  of  the  capital 
stock  of  said  company,  amounting  at  par  value  to  twenty-three 
thousand  five  hundred  dollars  ;  and  further  that  the  said  com- 
pany is  indebted  to  the  complainant  in  a  large  sum  of  money, 
among  other  things  in  the  sum  of  five  hundred  dollars  upon  a 
draft  given  by  said  company  in  the  complainant's  favor,  upon 
EL  L.  Yan  Wyck,  for  five  hundred  dollars,  payable  on  the 
twenty-eight  of  September,  eighteen  hundred  and  thirty-nine, 


CASES  IN  CHANCERY,  190 

Parsons  v.  The  Monroe  Manufacturing  Co, 


and  which  draft  has  been  protested  ;  also  in  the  sura  of  eight 
hundred  and  fifty  dollars,  on  the  note  of  said  company,  dated 
May  first,  eighteen  hundred  and  thirty-nine,  at  sixty  days ;  al- 
so in  the  sum  of  eight  hundred  and  forty  dollars  and  forty-four 
cents,  on  the  note  of  said  company,  dated  May  the  sixteenth, 
eighteen  hundred  and  thirty-nine,  at  three  months;  together 
with  the  interest  on  these  three  claims. 

That  the  complanant  has  repeatedly  called  on  the  president 
of  said  company,  Samuel  G.  Wheeler,  and  requested  him  to 
pay  to  the  complainant  the  said  moneys  due  to  him ;  that  he 
has  repeatedly  promised  to  pay  the  complainant,  but  he  has  al- 
ways failed  to  perform  his  said  promises  ;  that  the  said  Samuel 
G.  Wheeler,  the  president  of  the  said  company,  has  the  entire 
control  and  management  of  the  affairs  of  said  company ;  that 
he  uses  the  property  of  the  said  company  as  his  own  ;  that  the 
said  Samuel  G.  Wheeler  is  utterly  insolvent ;  that  all  his  pro- 
perty has  been  sold  that  could  be  found,  and  that  a  large 
amount  of  judgments  against  him  in  this  state  remain  unsatis- 
fied. That  the  said  company,  as  the  complainant  believes,  ig 
insolvent  and  unable  to  pay  its  debts,  and  that  unless  this  hon- 
orable court  interferes  the  whole  of  the  property  will  be  squan 
dered. 

That  the  said  company,  by  its  president,  on  the  sixteenth 
day  of  June,  eighteen  hundred  and  forty-one,  without  any  order 
of  the  board  for  that  purpose,  executed  a  mortgage  upon  all  the 
mills,  lots  of  land,  and  water  privileges,  and  also  on  all  the 
machinery,  gearing  and  appertenances,  to  Herman  Swift,  Ed- 
ward H.  Swift  and  Hamilton  Gay,  for  the  sum  of  fifteen  thou- 
sand dollars  ;  and  that  lately,  on  the  nineteenth  day  of  Janua- 
ry, eighteen  hundred  and  forty-two,  he  has  confessed  judgments 
for  said  company  to  the  said  Hamilton  Gay,  in  the  court  of  com- 
mon pleas  of  Passaic  county,  for  the  sum  of  thirty  thousand 
Jollars  of  debt,  besides  costs ;  and  another  judgement  to  him  in 
the  same  court,  for  the  sum  of  five  hundred  and  seventy-two 
Jollars,  besides  costs  ;  and  that  since  then  he  has  confessed  an- 
other judgment  to  one  Henry  C.  Stimson,  for  about  three  thou- 
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sand  dollars ;  and  that  all  these  three  judgments  have  been 
confessed  without  any  order  of  the  board  for  that  purpose;  and 
the  complainant  is  informed  and  believes  that  there  is  a  large 
amount  of  debts  due  from  the  said  company  to  different  persons, 
and  that  there  are  other  judgments  against  the  said  company 
besides  those  above  referred  to,  and  that  executions  on  all  the 
judgments  are  now  in  the  hands  of  the  sheriff  of  the  county  of 
Passaic  to  be  executed,  and  that  he  hath  advertised  the  same 
for  sale  ;  and  the  complainant  believes  that  the  said  company 
is  insolvent,  owing  to  the  mismanagement  of  the  said  presi- 
dent, who  has  the  entire  control  of  the  business ;  and  the  com- 
plainant believes  that  the  said  Samuel  G.  Wheeler  uses  the 
funds  and  property  of  the  said  company  for  his  private  bene- 
fit, and  that  the  said  company,  in  order  to  avoid  the  payment 
of  their  just  debts,  have  suspended  payment  of  their  debts, 
and  refuse  and  neglect  to  pay  to  the  complainant  what  is  justly 
due  to  him  as  aforesaid. 

The  prayer  of  the  bill  is,  that  the  defendants  may  set  forth 
and  discover  the  goods  and  chattels,  rights  and  credits,  moneys 
and  effects,  and  real  estate  of  every  kind  and  description,  be- 
longing to  the  said  corporation,  and  that  the  complainant 
and  the  other  creditors  and  stockholders  of  the  said  com- 
pany, who  may  come  in  as  parties  to  this  suit,  and  con- 
tribute to  carrying  on  the  same,  may  be  paid  what  is  justly 
duc  them ;  and  that  the  said  "  The  Monroe  Manufacturing 
Company,"  their  officers  and  agents,  may  be  injoined  from 
receiving  any  of  the  debts  due  to  the  said  corporation, 
and  from  paying  or  transferring  any  debts,  moneys  or  ef- 
fects of  the  said  company,  or  from  exercising  any  of  the 
franchises  or  privileges  gran  ted  by  the  said  act  of  the  legisla- 
ture above  mentioned  and  referred  to ;  and  that  a  receiver  or 
receivers  or  trustee  may  be  appointed,  with  full  power  and  au- 
thority to  sue  for,  collect,  receive  and  take  into  his  or  their  pos- 
session, all  the  goods,  chattels,  rights  and  credits,  moneys  and 
effects,  lands  and  tenements,  books,  papers,  choscs  in  action, 
bills,  notes  and  property  of  every  description,  belonging  to  said 
company  at  the  time  of  their  suspending  business  as  aforesaid ; 
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and  to  sell,  convey  and  assign  all  the  said  real  and  personal 
estate  of  the  said  company,  and  to  bring  into  this  court  all  the 
moneys  and  securities  for  moneys  arising  from  such  sale,  01 
which  the  said  receiver  or  receivers  or  trustee  shall  collect  or 
receive  by  virtue  of  the  authority  vested  in  them,  and  accor- 
ding to  the  act  of  the  legislature  in  such  case  made  and  pro- 
vided. There  is  also  the  usual  prayer  for  general  relief. 

Upon  filing1  the  bill  the  following  order  was  made.  "  Upon 
opening  the  matter  this  day  to  the  court,  by  Mr.  A.  S.  Pen 
nington,  of  counsel  with  the  complainant,  and  upon  reading 
the  bill  of  complaint  in  this  cause,  and  the  affidivit  thereto  an- 
nexed, and  on  duly  considering  the  same,  it  is  ordered  that  the 
same  be  filed,  and  that  thereupon  an  inj  unction  do  issue  against 
the  said  defendants,  according  to  the  prayer  of  the  said  bill, 
except  so  far  as  to  allow  the  defendants  to  manufacture  goods 
until  the  further  order  of  this  court.  And  it  is  further  or- 
dered, that  the  hearing  for  a  full  injunction,  and  appointment 
of  receivers  of  the  said  company,  be  fixed  for  the  fifth  day  of 
February,  eighteen  hundred  and  forty-two,  at  Trenton,  at  ten 
o'clock,  A.  M.,  and  that  notice  be  given  to  the  said  company 
of  the  same." 

On  the  fifth  of  February  the  hearingwas  postponed  on  the 
application  of  the  defendants,  to  the  fourteenth  day  of  March, 
on  which  day  the  cause  came  on  to  be  heard  before  the  chan- 
cellor, at  Newark,  upon  the  motion  for  injunction  and  ap- 
pointment of  receivers.  Numerous  depositions,  ex  parte  affi- 
davits and  exhibits  were  taken  and  made  by  both  parties, 
which  were  used  upon  the  hearing,  copies  of  the  affidavits 
having  been  served  according  to  the  rules  and  practice  of  the 
court.  Among  other  papers,  a  petition  was  presented  on  the 
hearing  to  the  chancellor,  from  persons  holding  a  large  ma- 
jority of  the  stock,  praying  that  the  injunction  should  not  issue. 

A.  S.  Pennington  and  L  H.  Williamson,  for  complainants, 
in  support  of  the  motion. 

O.  S.  Hoisted  and  A.   Wldtehead,  for  defendants,  contra. 
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Mr.  A.  S.  Pennington.  The  only  question  is,  whether  this 
company  is  insolvent ;  if  the  company  be  insolvent,  the  stock- 
holders have  no  interest.  The  creditors  and  the  community 
are  interested,  and  it  is  for  the  public  welfare  that  unsound  in- 
stitutions should  be  broken  up. 

A  company  may  be  placed  in  such  a  position,  by  judgments 
and  executions  against  it,  as  to  render  it  virtually  insolvent ; 
though  if  its  property  be  rescued  from  forced  sales,  and  its  af- 
fairs be  placed  under  judicious  management,  it  may  ultimately 
pay  its  debts  in  full. 

Such  was  the  case  with  the  Mechanics'  Bank  at  Patterson. 
It  was  declared  insolvent;  it  was  so,  in  fact,  but  having  been 
plased  in  the  hands  of  receivers,  its  debts  were  eventually  paid. 

The  present  direction,  consisting  of  five  persons,  leaves  the 
whole  control  of  the  company  in  the  hands  of  the  president ; 
his  salary  is  two  thousand  dollars  per  annum ;  the  secretary, 
appointed  by  him,  receives  eight  hundred  dollars. 

The  company  refuse  to  show  their  day  book  and  ledger.  The 
court  must  then,  upon  every  principle,  infer  every  thing  against 
them.  Had  not  the  contents  of  the  books  been  fatal  to  the 
cause  of  the  defendants,  they  would  have  been  produced. 

The  president  admits  that  he  has  used  the  funds  of  the  com- 
pany for  his  private 'purposes;  his  excuse  is,  that  he  always 
charged  himself  in  the  books  of  the  'company,  with  the  amounts 
taken. 

It  appears,  that  on  the  twelfth  of  February,  eighteen  hun- 
dred and  twenty-nine,  he  took  of  the  funds  of  the  company 
rising  six  thousand  dollars,  and  assigned  them  his  stock  to  that 
amount,  at  par,  when  in  reality  the  stock  was  worth  nothing. 

He  was  indebted  to  the  company  over  eight  thousand  dollars, 
and  in  payment,  he  transferred  to  the  company  a  note  of  Car- 
penter for  that  amount,  which  is  of  no  value. 

On  the  first  of  September,  eighteen  hundred  and  thirty-eight, 
he  transferred  to  Mr.  Colt  fifty  shares  of  his  own  stock,  and  re 
ceived  therefor  assets  of  the  company  to  that  amount,  by  a 
credit  on  the  books. 
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On  the  fourth  of  May,  eighteen  hundred  and  forty,  he  trans 
ferred  three  share  of  his  stock  to  Mr.  Lowe,  and  got  a  credit  on 
the  books  of  the  company  for  that  amount. 

He  placed  a  mortgage  upon  the  property  of  the  company  for 
fifteen  thousand  dollars,  and  has  confessed  judgments  in  their 
name  for  large  amounts,  without  the  authority  of  the  board  of 
directors. 

He  alleges  that  the  company  have  met  with  no  losses,  and 
done  a  good  business,  yet  it  has  never  made  a  dividend.  And 
what  is  now  its  condition  ?  Where  are  its  assets  ? 

The  whole  value  of  the  company's  property,  real  and  person- 
al, as  ascertained  by  the  complainant's  evidence,  is  forty-nine 
thousand  five  hundred  and  forty-four  dollars  and  eighty-one 
cents.  The  value  of  this  property,  at  a  forced  sale,  would,  as 
appears  by  the  evidence,  be  reduced  to  thirty-five  thousand 
dollars. 

The  debts  of  the  company,  some  of  which  are  disputed, 
amount  to  seventy-six  thousand  seven  hundred  and  ninety-five 
dollars  and  seventy-four  cents. 

Taking  the  property  at  its  appraised  value,  the  insolvency  of 
the  company  will  be  twenty-seven  thousand  dollars ;  if  disposed 
of  at  a  forced  sale,  it  will  amount  to  forty  thousand  dollars. 

The  president  told  Stimson  that  the  company  could  not  pay 
over  fifty  cents  in  the  dollar ;  he  has  said  the  same  thing,  in 
substance,  to  others.  By  general  reputation  the  company  is  in- 
solvent. But  one  witness  has  been  inquired  of  by  the  company 
as  to  their  credit,  and  he  did  not  go  so  far  as  to  say  he  would 
give  them  credit  for  one  hundred  dollars. 

If  the  injunction  be  removed,  the  mortgage  to  Gay  will  be 
confirmed  by  the  board,  and  the  whole  property  of  the  com 
pany  would  be  in  his  hands.  The  business  of  the  company  IE 
now,  in  fact,  carried  on  by  him ;  without  his  aid  their  opera 
tions  must  at  once  cease. 

Mr.  0.  S.  Hoisted,  for  defendant,  contra. 

The  act  under  which  this  proceeding  is  adopted,  if  applica 
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blc  to  any  other  corporations  than  banks,  must  have  reference 
alone  to  the  creditors  arid  stockholders,  not  to  the  public. 

It  isdenied  to  be  a  mere  question  of  the  company's  insolvency. 
But  is  it,  in  the  opinion  of  the  court,  for  the  interests  of  the 
creditors  and  stockholders  to  put  the  company  into  process  of 
liquidation?  That  is  the  true  and  only  issue. 

From  an  examination  of  the  phraseology  of  the  act,  and  es- 
pecially of  the  sixth  section,  it  is  manifest  that  it  was  not  in- 
tended to  apply  to  a  company  in  a  state  of  embarrassment,  or 
temporary  inability  to  pay  its  debts.  Upon  the  complainant's 
construction  of  the  act,  a  company  may,  from  unexpected 
losses,  or  sudden  revulsions  in  business,  or  the  monetary  affairs 
of  the  country,  be  laid  hold  of  and  crushed,  by  the  interrup- 
tion of  its  business  and  a  forced  sale  of  its  property,  when  if 
left  alone,  it  would  recover  from  its  embarrassments,  pay  its 
debts,  and  be  enabled  to  continue  its  business. 

Place  the  construction  contended  for  by  the  other  side,  upon 
this  act,  and  incorporated  manufacturing  companies  must  cease 
to  exist. 

The  phrase  "not  about  to  resume,"  used  in  the  sixth  section 
of  the  act,  shows  that  it  was  designed  to  reach  only  prostrate 
institutions. 

A  company  is  not  insolvent  because  at  a  forced  sale  of  its 
property  it  may  not  be  able  to  pay  its  debts.  The  view  to  be 
taken  is  broader;  unless  the  interests  of  the  creditors  and  stock- 
holders require  this  proceeding,it  can  not  be  properly  sustained. 

The  object  and  effect  of  the  present  proceed  ings,  is  to  produce 
insolvency.  The  difference  of  one  cent  per  yard  in  thesale  of 
its  manufactured  goods,  will  increase  or  diminish  the  profits  of 
the  company  thousands  of  dollars. 

It  appears  by  the  evidence,  that  the  company  is  now  man- 
ufacturing for  Gay,  he  furnishing  the  raw  materials.  They 
may  thus  do  a  profitable  business  without  hazard,  and  be  en- 
abled to  redeem  themselves. 

If  the  company,  at  this  time,  upon,  a  cash  valuation,  or  even 
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at  a  fair  valuation  of  their  stock,  cannot  pay  all  their  debts, 
it  does  not  follow  that  this  proceeding  can  be  sustained. 

At  this  juncture  in  the  political  condition  and  business  pros- 
pects of  the  country,  it  is  a  harsh  and  cruel  proceeding  to  stop 
the  operations  of  this  company. 

The  yearly  product  of  the  business  of  the  company,  is  six 
per  cent,  on  one  hundred  thousand  dollars.  This  has  not  been 
taken  into  account  in  any  of  the  valuations  of  the  company's 
property.  In  eighteen  hundred  and  thirty-eight,  this  property 
was  valued  by  disinterested  men  at  seventy-six  thousand  dol- 
lars. Improvements  have  since  been  made  to  the  value  of  nine 
thousand  dollars. 

The  complainant's  mortgage  is  second  in  order  of  priority, 
and  is  therefore  safe.  His  claim  on  notes  and  otherwise,  unse- 
cured, is  subsequent  to  all  the  mortgages  and  judgments,  and 
a  forced  sale  will  therefore  be  prejudicial  even  to  him. 

The  stockholders  and  creditors  all  object  to  this  proceeding, 
not  one  of  them  advocates  it  except  the  complainant. 

They  alone  are  interested  in  this  proceeding,  the  public  have 
no  concern  with  it.  The  term  "  safety  to  the  public, "  used  in 
the  act,  snowed  that  the  act  has  reference  only  to  banks,  and 
not  to  other  incorporated  companies. 

The  insolvency  of  the  president  of  the  company,  is  not  de- 
nied. But  that  can  have  no  bearing  on  the  case,  if  he  is  com- 
petent and  commands  the  confidence  of  the  stockholders. 

Mr.  A.  W7iitehead,  on  the  same  side. 

This  proceeding  calls  for  the  exercise  of  a  very  high  power, 
It  should  not  be  exercised  unless  the  proof  be  clear  and  ex- 
plicit. 

The  complainant's  bill  is  defective.  It  does  not  contain  suf- 
ficient charges  to  warrant  the  interference  of  the  court. 

O 

1.  The  insolvency  of  the  company  is  not  shown  or  alleged. 
The  allegation  is,  that  the  company  are  indebted  to  a  largo 
amount.  There  is  no  statement  of  facts  that  warrants  the  in- 
ference that  the  company  ifl  insolvent. 
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2.  There  is  no  averment  that  the  company  have  suspended 
business.    There  can  be  no  case  that  will  justify  the  court  in 
proceeding  by  injunction  under  the  act,  (except  against  a  bauk), 
until  the  company  have  actually  suspended  their  business. 

If  a  company  is  in  its  regular  course  of  business,  the  court 
has  no  jurisdiction.  This  is  apparent  from  the  phraseology  of 
the  act.  It  speaks  of  "  suspending  business,"  and  "  not  about 
to  resume  its  business."  In  the  case  of  a  bank  it  may  bo 
otherwise,  because  there  are  certain  tests  given,  which  are  evi- 
dence of  a  suspension,  such  as  not  paying  notes  when  pre- 
sented, &c. 

3.  There  is  nothing  imperative  on  the  chancellor  to  act,  even 
if  insolvency  be  proved.     "The  circumstances  of  the  case,  and 
the  ends  of  justice"  requiring  it,  he   may  appoint  receivers, 
not  otherwise.    There  is  a  clear  discretion  to  be  exercised  by 
the  chancellor,  in  view  of  all  the  facts  of  the  case.   There  must 
be  some  interest  advanced,  in  order  to  justify  the  proceeding. 

4.  This  application  has  been  induced  by  the  refusal  of  tho 
president  to  pay  his  private  debts  with   the  property  of  tho 
company.     Upon  the  complainant's  own  show,  a  sale  will  not 
pay  off  the  prior  mortgages,  and  must  be  ruinous   to  the  in 
terests  of  the  general  creditors  of  the  company. 

The  claim  of  the  complainant  against  the  company,  is  only 
admitted  by  the  defendants  to  the  amount  of  about  sixteen 
hundred  dollars. 

Other  claims  are  disputed  ;  some  of  them  are  for  unliquida 
ted  damages.  The  actual  amount  of  the  company's  indebted 
ness  is  much  less  than  is  represented  by  complainant. 

The  question  as  to  the  management  of  the  company  by  the 
president,  cannot  enter  into  this  case. 

The  mill  is  now  in  good  order  and  in  successful  operation 
It  ought  not  to  be  interrupted.  The  interest  of  no  one  will  be 
promoted  by  the  proceeding. 

/.  II.   Williamson,  for  complainant,  in  reply. 
The  power  of  the  court  is  complete,  when  a  company  is  in 
solvent,  it  need  not  have  stopped  business. 
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It  is  not  compulsory  in  the  court  to  interfere,  even  in  a  case 
of  insolvency ;  there  is  a  discretion  to  be  exercised  on  the 
whole  case.  This  is  admitted.  The  power  is  tremendous,  but 
salutary. 

The  bill  need  not  charge  that  the  company  cannot  resume 
Dusincss,  but  must  charge  insolvency. 

The  general  scope  of  the  act,  its  several  provisions,  and  par- 
ticularly the  last  section,  declaring  what  corporations  it  shall 
not  extend  to,  shows  that  the  act  applies  to  manufacturing 
companies. 

If  a  company  must  first  suspend  before  the  act  operates, 
then  the  act  is  useless. 

A  company  is  insolvent  when  their  capital  is  gone ;  when, 
they  cannot  and  do  not  pay  their  debts. 

This  company  is  insolvent  from  their  own  show. 

Out  of  the  assets,  put  down  at  sixteen  thousand  dollars,  there 
is  not  over  one  thousand  and  five  hundred  dollars  that  is  good. 

No  dividends  have  ever  been  made.  It  is  no  part  of  the  case 
as  to  what  the  prospects  are,  but  are  they  now  insolvent?  that 
is  the  question.  The  president  admits  the  company  unable  to 
pay.  See  the  evidence  of  Mr.  Simpson.  Mr.  Biggs,  who  built 
the  water-wheel,  would  not  trust  them.  Wheeler  wanted  him 
to  take  fifty  per  cent,  on  his  debt,  in  notes.  In  December, 
eighteen  hundred  and  forty,  Wheeler  wrote  a  letter  to  the 
complainant,  say  ing  the  company  could  not  pay,  and  requested 
him  to  offer  the  stock  at  seventy -five  per  cent,  or  fifty  per  cent. 
Is  the  stock  worth  any  thing?  Would  any  body  give  any 
thing  for  it? 

Why  do  not  the  company  produce  their  books  of  account  ? 
If  the-  company  is  solvent  and  all  is  right,  why  do  they  with- 
hold their  books?  They  refused  them  to  Mr.  Parsons,  a 
i-reditor,  to  the  master,  to  us  and  to  this  court.  On  this  ground 
avery  presumption  is  against  them. 

The  company  being  insolvent,  the  only  question  remaining 
is,  whether  this  is  a  case  calling  for  the  Interference  of  this 
3onrt.  It  loudly  calls  for  it. 

The  charter  is  abused.    The  board  consists  of  five  directors, 
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and  a  majority  being  three,  may  control.  The  act  requires  a 
book  to  be  kept  of  their  proceedings.  It  appears  that  "Wheeler 
and  McGinnis  subscribed  all  the  stock  except  two  shares,  and 
those  to  make  directors  of.  "Wheeler  and  McGinnis  owned  the 
mill  known  as  the  Beaver  mill,  before  this  company  was  con- 
stituted. The  business  has  never  been  conducted  by  a  board  of 
directors. 

Mr.  Wheeler  has  been  in  the  habit  of  using  the  funds  for  has 
private  purposes,  as  appears  by  his  own  affidavit.  He  admits 
he  has  given  the  company  notes  for  his  private  debts,  and  was 
charged  with  them  in  the  books,  and  they  were  settled.  How  ? 
To  what  extent?  He  does  not  state,  nor  is  it  otherwise  made 
to  appear.  Carpenter's  note  is  dated  in  June,  and  in  Decem- 
ber he  enters  the  note  to  his  credit. 

The  president  sold  part  of  the  lands  of  the  company ;  gave  a 
mortgage  to  Mr.  Gay  for  fifteen  thousand  dollars,  in  the  name 
of  the  company.  He  has  confessed  judgments  in  behalf  of  the 
company.  This  property  was  about  to  be  forced  to  a  sale.  It 
is  a  strong  case  ;  the  strongest  possible.  The  course  taken  by 
the  complainant  was  his  only  course  to  save  his  money. 

The  creditors  and  stockholders  signed  their  request  that  no 
judgment  might  issue,  under  the  belief  that  the  company  is 
solvent. 

This  law  was  made  for  the  protection  of  the  public,  as  well 
as  for  the  creditors  and  stockholders,  and  their  safety  should 
be  regarded  in  proceedings  under  it. 

THE  CHANCELLOR.  The  Monroe  Manufacturing  Company 
was  incorporated  on  the  twenty-fourth  of  February,  eighteen 
hundred  and  thirty-eight,  by  a  law  of  this  state,  for  the  purpose 
of  manufacturing  cotton  and  woolen  goods  and  dyeing,  print- 
ing and  bleaching  cotton,  woolen  and  silk  goods  in  the  town  of 
Paterson.  The  provisions  of  the  act  are  much  the  same  with 
those  in  ordinary  charters  of  this  kind,  with  a  capital  not  to 
exceed  two  hundred  thousand  dollars,  to  be  divided  into  shares 
of  one  hundred  dollars  each,  but  with  power  to  com  tnence  busi- 
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ness  whenever  fifty  thousand  dollars  of  the  capital  stock  should 
be  subscribed  and  paid  in.  The  number  of  directors  fixed  by 
the  act  is  five,  and  of  course  three  is  A  majority  for  the  transac- 
tion of  business. 

The  application  for  this  charter  was  made  by  Samuel  G. 
Wheeler,  who  was  the  principal  owner  at  the  time  of  the  Bea- 
ver mill,  with  its  machinery  and  appendages,  and  who,  being 
much  embarrassed,  deemed  this  arrangement  beneficial  to  his 
interests.  The  result  was  nothing  more  than  putting  the  Beaver 
mill,  with  its  machinery  and  appurtenances,  then  belonging  to 
Mr.  "Wheeler  and  Patrick  McGinn  is,  (but  principally  the  for- 
mer,) into  a  joint  stock  company,  and  dividing  it  up  into  shares 
of  one  hundred  dollars  each.  Accordingly,  among  the  first  di- 
rectors named  in  the  act,  were  these  two  gentlemen,  with  three 
others,  who  appear  to  have  been  their  friends  and  relatives. 
Shortly  after  the  act  passed,  the  subscription  for  the  stock  was 
opened,  and  Samuel  G.  Wheeler  subscribed  seven  hundred  and 
forty-eight  shares,  Patrick  McGinnis  two  hundred  and  fifty 
shares,  Arthur  McGinnis  one  share,  and  Jeremiah  Carpenter 
one  share — being  in  all  one  thousand  shares,  which,  at  one 
hundred  dollars  a  share,  made  a  capital  of  one  hundred  thou- 
sand dollars.  On  the  same  day  the  directors  met,  and  resolved 
that  the  Monroe  Manufacturing  Company  purchase  of  Samuel 
G.  Wheeler  and  Patrick  McGinnis,  the  cotton  and  woolen  mills, 
dye-house,  and  all  the  machinery  belonging  to  the  same,  and 
known  as  the  Beaver  Mill  Company,  for  the  sum  of  one  hun- 
dred thousand  dollars,  and  that  certificates  of  stock  to  that 
amount,  (except  the  two  shares  subscribed  for  by  Arthur  McGin- 
nis and  Jeremiah  Carpenter,)  be  issued  to  Samuel  G.  Wheeler 
and  Patrick  McGinnis. 

By  this  division  of  the  stock,  the  whole  power  of  the  compa- 
ny and  over  the  property,  was  placed  in  the  hands  of  Samuel 
G.  Wheeler,  as  much  so  as  it  had  been  while  conducting  the 
Beaver  mills ;  and  to  add  to  it,  he  was  appointed  president, 
with  a  salary  of  two  thousand  dollars  a  year ;  and  by  one  of 
the  by-laws,  that  officer  is  invested  with  the  entire  oversight 
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r.nd  supervision  of  the  property  and  affairs  of  the  company,  i? 
to  diraet  the  purchase  of  all  stock  and  other  tilings  necessary  tc 
carry  on  the  works,  is  to  direct  in  the  sale  of  all  goods,  to  col 
lect  all  bills  of  work  done  by  the  company,  and  arrange  the 
hire  of  all  clerks  and  operatives  necessary  to  carry  on  the  busi 
ness.  There  was  a  secretary  appointed,  and  a  clerk,  whose  sal 
aries  were  also  to  be  fixed  by  the  president. 

After  this  organization,  and  the  adoption  of  the  by-laws,  the 
minutes  of  the  company  do  not  show  any  thing  more  done  than 
the  holding  of  an  annual  election  for  directors,  and  the  reap- 
pointinent  of  the  president  and  secretary,  except  a  vote  of  the 
directors  authorising  Samuel  G.  "Wheeler  to  take  for  his  own 
use  an  inventory  of  property  amounting  to  six  thousand  five 
hundred  dollars,  by  surrendering  to  the  company  the  same 
amount  of  the  capital  stock. 

Thus  organized,  and  with  such  powers  conferred  upon  the 
president,  this  company  commenced  business,  and  has  continued 
to  the  present  time.  The  stock,  according  to  the  books,  is  now 
scattered,  and  held  either  absolutely  or  as  collateral  security,  by 
others  than  the  original  subscribers  ;  Samuel  G.  "Wheeler  ap- 
pearing to  be  the  owner  of  ten  shares  only,  and  Patrick  McGin- 
nis  of  none. 

The  sale  of  six  thousand  five  hundred  dollars  worth  of  the 
company's  property,  although  taken  at  the  price  at  which  it  was 
inventoried,  and  although  the  stock  of  Mr.  Wheeler  was  trans- 
ferred for  its  payment  to  the  same  amount,  still  reduced  the 
ability  of  the  company  to  pay  debts  so  much ;  and  the  president 
admits  that  he  may  have  given  the  notes  of  the  company  for  his 
own  debts,  but  never  without  being  charged  with  them  on  the 
books  of  the  company,  and  they  have  been  settled.  It  also  ap- 
pears that  the  Carpenter  note,  for  eight  thousand  dollars,  was 
passed  to  the  company  by  the  president,  in  discharge  of  his  in- 
debtedness to  them.  The  president  also  admits  himself  per- 
sonally insolvent. 

The  present  bill  is  filed  by  a  creditor  and  stockholder,  against 
the  company,  as  being  an  insolvent  institution,  for  an  injunc- 
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tion  to  stop  its  further  operations  in  business,  and  for  the  ap 
pointrnent  of  receivers  to  settle  up  its  affairs,  under  the  provis 
ions  of  the  act,  entitled,  "  An  act  to  prevent  frauds  by  incorpo- 
rated companies,"  passed  the  sixteenth  of  February,  eighteen 
hundred  and  twenty-nine.  When  this  bill  was  presented,  a  li 
mited  injunction  was  ordered,  to  restrain  the  company  and  its  of- 
ficers from  collecting  and  receiving  debts,  or  paying  out  any  of  the 
moneys  of  the  company,  (except  to  the  hands  employed,)  or  from 
selling  any  of  the  property,  or  transferring  the  securities  on 
hand,  (but  not  stopping  the  ordinary  business  of  the  mill,)  until 
the  parties  could  be  heard  ;  and  notice  of  the  application  for  a 
more  full  injunction,  and  the  appointment  of  receivers,  was  di- 
rected to  be  served  on  the  defendants.  That  notice  was  served, 
and  on  the  day  named  a  further  time  was  granted  the  defend- 
ants to  prepare  to  meet  the  charges  in  the  bill.  Depositions 
have  been  taken  fully  on  both  sides,  and  the  cause  argued  much 
at  length,  and  with  great  ability,  and  I  am  now  to  state  to  the 
parties  the  result  to  which  I  have  come. 

A  grave  question  is  made  at  the  outset,  whether  the  provis- 
ions of  the  act  under  which  this  proceeding  is  had,  applies  to  a 
corporation  created  for  manufacturing  purposes,  or  indeed  to 
any  other  corporation  than  a  bank  ?  That  the  primary  object 
of  the  legislature  was  to  reach  banks,  is  manifest  from  the 
•whole  scope  and  tenor  of  the  act.  Some  of  its  provisions  declare 
•when  a  bank  shall  be  deemed  and  taken  to  be  insolvent,  as  when 
two  of  the  directors,  or  the  cashier,  shall  admit  it  to  be  so,  or  it 
ehall  refuse  to  pay  its  debts  when  demanded  within  the  usual 
and  proper  hours  of  business,  or  shall  not  redeem  its  notes  in 
specie,  &c.  These  were  designed  as  tests,  which  the  court 
might  take  on  the  question  of  insolvency,  and,  no  doubt,  from 
the  difficulty  without  them  of  corning  to  any  conclusion  on  so 
difficult  and  delicate  a  point.  I  have  never,  however,  consider- 
ed these  as  any  thing  more  than  evidences  of  insolvency,  which 
may  be  overcome,  even  in  the  case  of  a  bank,  by  other  and 
stronger  proof.  The  court  would,  no  doubt,  be  justified  in  act 
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ing  upon  these,  in  the  first  instance ;  but  they  may  be  explain 
cd,  and  the  institution  shown  to  be  sound  and  safe. 

But  because  this  special  provision  for  discovering  insolvency, 
is  made  in  the  case  of  a  bank,  it  by  no  means  follows  that  othei 
portions  of  the  act  may  not  have  a  more  general  operation. 
When,  in  these  sections,  special  reference  is  had  to  a  bank,  it 
is  called  a  bank,  or  an  incorporated  bank  or  a  banking  com- 
puny,  while  in  the  other  general  provisions  they  are  referred  to 
as  "  incorporated  companies,"  without  qualification  or  limitation 
Tho  title  of  the  act  is,  "An  act  to  prevent  frauds  by  incorporated 
companies,"  not  by  banks  only ;  and  the  sixth  section,  which 
authorizes  the  chancellor  to  act,  declares  that  he  may  do  sc 
whenever  any  incorporated  company  shall  become  insolvent. 

By  a  fair  construction  of  the  act,  it  is  manifestly  the  inten 
t'on  of  the  legislature  to  confer  this  power  (which  I  admit  to  be 
very  great)  of  granting  injunctions  in  cases  of  insolvency,  against 
other  companies  than  incorporated  banks.  There  are  certain 
provisions  intended  to  apply  to  those  only,  and  when  so  intend 
cd,  they  are  referred  to  as  banks ;  but  the  act  itself,  by  its  gene- 
ral provisions,  goes  farther,  and  reaches  other  corporations  as 
well  as  these,  and  may  be  carried  out  as  to  them  without  the 
iid  of  those  special  sections  which  are  applicable  to  money  cor- 
porations alone. 

If  any  doubt,  however,  existed  as  to  this  part  of  the  case,  it 
should  be  settled  by  the  last  section  of  the  act.  By  that  section, 
it  is  provided,  that  nothing  in  the  act  should  apply  to  any  incor 
porated  bridge,  road  or  turnpike  company,  or  literary  or  reli 
gious  society. 

The  corporation  in  question  here,  is  confined  to  manufactur 
ing  purposes  alone,  and  being  within  the  plain  meaning  of  the 
words  used  in  the  act,  and  not  coming  within  the  exceptions  ir 
the  last  clause,  must,  as  it  appears  to  me,  be  considered  within 
the  general  object  and  intention  of  the  legislature.  This  was 
so  held  in  the  case  of  the  Rahway  Manufacturing  Company, 
and  an  injunction  ordered,  and  a  receiver  appointed  by  my 
immediate  predecessor,  and  sustained  by  the  present  chief 
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justice  sitting  for  the  chancellor,  although  the  order  was  re- 
versed afterwards  upon  the  merits,  in  the  court  of  appeal. 

It  is  further  insisted,  that  this  power  of  issuing  an  injunction, 
cannot  be  exercised  against  a  corporation,  other  than  a  bank, 
until  the  company  has  actually  suspended  business.  The 
phraseology,  in  many  parts  of  this  act,  is  obscure,  and  there  is 
something  in  the  language  used  in  the  sixth  section  that  might, 
at  first  view,  lead  to  this  impression.  The  language  is,  "if 
upon  such  inquiry  into  the  matters  or  cause  of  complaint, 
it  shall  be  made  to  appear  to  the  chancellor,  that  the  said  com- 
pany has  become  insolvent,  and  shall  not  be  about  to  resume 
it  business  in  a  short  time  thereafter,  with  safety  to  the  public 
and  advantage  to  the  stockholders,"  then  an  injunction  may 
issue. 

If  it  be  admitted  (and  the  argument  virtually  so  admits)  that 
you  may  in  join  a  bank  under  this  act,  before  its  suspension,  then 
certainly  you  may  any  other  corporation  coming  within  its 
provisions,  for  it  is  under  the  same  section  (the  sixth)  that  the 
power  is  conferred,  and  it  is  alike  in  all  cases.  By  the  seventh 
section,  it  is  quite  plain,  you  may  proceed  against  a  bank  while 
pursuing  its  usual  course  of  business,  if  either  of  the  events  there 
stated  happen ;  and  indeed  without  this  power,  if  the  court  must 
wait  for  a  suspension,  all  use  of  the  act  for  the  prevention  of 
evil,  would  be  lost.  There  is  nothing  that  I  can  perceive  in 
this  respect,  to  distinguish  the  application  in  the  case  of  a 
bank,  from  that  against  any  other  company,  and  this  section 
was  no  doubt  intended  to  mean  nothing  more,  than  that  in 
cases  where  the  company  has  suspended  business,  the  chancel- 
lor will  enquire  into  the  prospect  of  its  resuming  again,  with 
safety  to  the  public,  and  was  not  intended  to  limit  the  powers 
of  the  court  to  the  happening  of  such  an  event.  In  some  cases 
the  company  will  have  stopped  business,  and  in  some  not ;  if 
they  have  stopped,  it  will  then,  and  very  properly,  enter  into 
the  consideration  of  the  case,  as  to  what  the  prospect  of  its 
again  resuming  is. 

It  is  further  urged,  that  if  this  law  applies  to  this  company, 
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and  that  too  while  carrying  on  business ;  that  the  bill  is  imper- 
fectly drawn,  and  does  not  contain  the  charges  necessary  for 
that  purpose.  The  objection  to  it  is,  that  the  facts  and  circum- 
stances of  the  case  are  not  sufficiently  set  forth  to  enable  the 
chancellor  to  determine  on  the  propriety  of  interfering. 

i  have  carefully  looked  into  this  bill,  and  it  does  not  appear 
to  me  liable  to  this  objection.  The  complainant  declares  him- 
self to  be  a  stockholder  and  creditor  for  a  large  amount,  and 
specifies  in  what  his  claim  as  a  creditor  consists ;  that  he  has 
repeatedly  called  on  the  president  of  the  company  for  payment, 
but  he  has  always  failed  to  make  payment.  The  bill  then 
charges,  that  the  president  has  the  entire  control  of  the  compa- 
ny ;  that  he  is  insolvent  and  uses  the  property  of  the  company 
as  his  own  and  for  his  own  use ;  that  the  company  is,  to  the 
belief  of  the  complainant,  insolvent  and  unable  to  pay  its  debts, 
and  unless  this  court  interfere  the  whole  property  will  be  squan- 
dered. The  bill  then  recites  the  unauthorized  acts  of  the  presi- 
dent, by  giving  a  mortgage  for  fifteen  thousand  dollars  upon  all 
the  property  to  the  Swifts  and  Gay,  and  a  confession  of  judg- 
ment to  the  same  amount  to  Mr.  Gay ;  by  confessing  another 
judgment  to  him  for  five  hundred  and  seventy-two  dollars, 
and  another  to  Henry  C.  Stimson  for  three  thousand  dollars, 
and  all  without  authority  from  the  board  of  directors.  Besides 
these  judgments  it  is  charged  that  the  company  owe  a  large 
amount  of  debts  to  other  persons,  and  that  other  executions  be- 
sides those  on  the  judgments  above  stated,  are  in  the  hands  of 
the  sheriff  of  Passaic  county,  and  that  the  property  is  now  ad- 
vertised for  sale  by  the  sheriff  on  the  said  executions.  The 
company  is  stated,  further,  to  be  insolvent,  according  to  the 
belief  of  the  complainant,  from  the  mismanagement  of  the 
president. 

It  appears  to  me  that  the  facts  and  circumstances  here  set 
forth  are  sufficient,  if  true,  to  justify  the  action  of  the  court,  and 
that  the  bill  is,  therefore,  particular  enough  in  the  allegations 
made.  It  would,  indeed,  be  very  difficult  for  a  creditor,  in  a 
majority  of  cases,  to  go  more  into  detail  than  is  done  in  this  bill. 
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The  great  questions  to  which  we  mnst  come  in  this  cause, 
are,  first,  Is  this  company  insolvent  within  the  meaning  of  the 
act  ?  and,  second,  Do  the  facts  and  circumstances  of  the  case 
call  for  the  interference  of  the  court  ? 

I  agree  entirely  with  the  counsel  of  the  defendant,  that  the 
foundation  of  this  whole  proceeding  must  rest  on  the  question  of 
insolvency :  for  unless  that  is  satisfactorily  made  out,  the  court 
has  no  jurisdiction ;  and  when  made  out,  there  still  resides,  and 
must  reside  in  the  chancellor,  a  discretion  as  to  the  ordering  ol 
the  injunction  and  the  appointment  of  receivers,  to  be  governed 
by  the  facts  of  the  case.  It  may  be  that  the  court  will  find  it 
proper  to  restrain  a  company  from  carrying  on  further  business, 
or  a  bank  from  issuing  notes,  and  yet  leave  the  directors  to  settle 
np  its  affairs.  The  court  may,  at  pleasure,  grant  or  reject  the 
prayer  in  part  or  in  whole.  It  is  necessary  that  this  discretion 
should  be  with  the  court,  but  at  the  same  time  it  must  not  be 
arbitrarily  or  unjustly  exercised.  And  if  the  case  come  fairly 
within  the  provisions  of  the  act,  and  is  one  which  the  legisla- 
ture intended  to  provide  for,  the  court  is  bound  to  give  effect 
to  it,  and  to  enforce  its  requirements. 

1.  As  to  insolvency :  Is  this  company  insolvent  ? 

The  president  has  declared  the  company  insolvent,  both  to 
Mr.  Stimson  and  Mr.  Biggs,  and  that  fifty  cents  on  a  dollar 
was  as  much  as  it  could  pay.  There  is  a  mortgage  on  the  prop- 
erty now  in  process  of  foreclosure,  in  favor  of  Mr.  Coster,  for 
twenty-five  or  twenty-six  thousand  dollars,  and  executions  in 
the  hands  of  the  sheriff  of  Passaic  county  amounting  in  the 
whole  to  a  sum  exceeding  twenty  thousand  dollars.  These  ex- 
ecutions, ten  in  number,  the  sheriff  says,  were  received  by  him 
during  the  last  February  term  of  the  court,  and  are  remaining 
unsatisfied  in  his  hands. 

These  facts  show  great  embarassment,  at  all  events ;  but 
the  parties  have  gone  more  into  detail.  The  complainant  has 
caused  the  property  of  the  company  to  be  examined  by  nine 
gentlemen  residing  in  Paterson,  men  of  respectability,  and  said 
to  be  good  judges.  They  estimate  it*  ''alue  at  forty-eight  thou- 
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sand  four  hundred  and  eighty -four  dollars  and  fifty-six  cents. 
Several  of  these  person  shave  been  examined,  and  declare  that 
they  made  a  careful  investigation  of  the  matter,  and  placed  a 
fair  value  on  the  property,  and  that  if  sold  at  a  forced  sale  it 
would  not  bring  exceeding  thirty-five  thousand  dollars.  I  am 
well  satisfied  that  property  should  bo  judged  of  at  its  fair  val- 
ue, and  not  at  the  depreciated  rate  at  which  a  forced  sale  might 
bring  it. 

The  defendants  have  also  had  the  same  property  examined 
by  two  respectable  gentlemen,  and  they  estimate  it  at  sixty- 
nine  thousand  and  twenty -eight  dollars.  The  items  of  prop- 
erty valued,  it  will  be  found,  are  the  same,  the  difference  con- 
Bisting  only  in  the  prices  carried  out. 

The  variations  in  these  values  are  very  material.  Take,  foi 
.instance,  the  value  of  the  lot  on  which  the  mill  stands,  with 
the  water  privileges.  It  is  fixed  by  the  complainant's  witnesses 
at  fourteen  thousand  dollars,  and  by  the  defendants'  at  twenty 
thousand  dollars.  So  with  the  next  item :  the  building  is  val- 
ued by  the  complainant's  witnesses  at  ten  thousand  dollars,  and 
by  the  defendants'  at  twelve  thousand  dollars.  The  remaining 
items,  with  very  few  exceptions,  vary  in  the  same  way.  With 
this  contradiction  in  the  evidence,  and  with  no  personal  know- 
ledge of  the  value  of  the  property,  the  rule  of  law  would  re- 
quire that  I  should  be  governed  by  the  weight  of  evidence,  by 
which  that  of  nine  on  the  one  side,  of  equal  intelligence  and 
respectability,  would  overbalance  the  two  on  the  other,  without 
a  resort  to  any  invidious  distinction  between  the  witnesses. 
There  is  one  fact,  however,  disclosed  by  the  evidence  of  Mr. 
King,  one  of  the  defendant's  appraisers,  that  I  cannot  shut  my 
eyes  against.  He  s  lys  the  statement  of  the  property,  with  the 
prices  carried  out  just  as  it  now  appears,  was  first  made  by  tho 
president  of  the  company;  that  they  went  through  the  mill 
with  him  and  fixed  the  valuation  at  the  same  prices  that  he 
had  done.  This  would  seem,  at  all  events,  to  evince  great  re- 
liance on  the  judgment  of  Mr.  "Wheeler,  and  really  to  amount 
rather  to  his  own  estimate,  than  that  of  the  other  men.  I  mean 
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to  infer  from  this  that  nothing  wrong  -was  intended  by  these 
appraisers,  beyond  a  falling  in  or  acquiescence  with  the  view? 
of  Mr.  Wheeler,  as  to  the  general  'estimate  of  his  property 
It  would  seem  that  the  nine  appraisers  on  the  part  of  the  com 
plainant  made  their  own  estimate,  without  any  guide  of  this 
character. 

Independent  of  the  property  thus  valued,  the  assets  of  the 
company  are  put  down  at  sixteen  thousand  four  hundred  and 
fifteen  dollars  and  ten  cents.  These  several  items  are  canvassed 
in  the  evidence,  and  their  real  value  from  that  is  very  small. 
One  item  of  eight  thousand  dollars,  in  J.  Carpenter's  note,  the 
president  considers  good,  and  from  a  conviction  that  Mr.  Car- 
penter will  succeed  in  a  suit  depending  in  the  supreme  court  of 
the  United  States.  This  suit,  it  seems,  has  recently  been  de- 
cided in  that  court  against  Mr.  Carpenter,  and  of  course  the  hope 
on  which  its  recovery  was  put  has  failed.  A  sum  of  thirteen  hun- 
dred and  twenty-four  dollars  and  forty-four  cents,  due  from  the 
Beaver  mill,  is  abandoned.  A  claim  of  five  thousand  and  nine- 
ty dollars,  against  John  G.  Coster,  stands  at  present  with  a  de- 
cision against  the  company  except  as  to  a  part,  and  that  a 
moderate  part  of  that  sum.  The  president  himself,  also,  is 
placed  as  a  debtor  for  five  hundred  and  fifty  dollars,  and  he  de- 
clares himself  insolvent.  There  is  scarcely  an  item  on  the  list 
of  assets,  about  which  a  doubt  as  to  recovery  does  not  exist,  and 
it  is  to  me  very  uncertain,  from  the  evidence,  whether  anything 
beyond  a  very  few  thousand  dollars,  perhaps  two  or  three  thou- 
sand, will  ever  be  realized  to  the  company  from  that  source. 

From  this  estimate  of  the  property  and  assets  of  this  compa- 
ny, paying  that  respect  to  the  evidence  which  the  rules  of  law 
require,  it  would  not  much  exceed  in  value  fifty  thousand  dol- 
lars, and  should  we  even  take  a  medium  estimate  from  the  two 
sets  of  appraisers,  it  would  not  exceed  sixty  thousand  dollars. 
The  debts  of  the  company  arc  stated  by  the  president  of  the 
company  at  sixty  thousand  dollars,  and  by  an  estimate  furnished 
by  the  company  at  fifty-nine  thousand  five  hundred  and  fifteen 
dollars  and  fifty  cents.  To  this  sura  there  must  be  added  the 
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amount  of  a  mortgage  on  the  property,  given  by  Mr.  Wheeler 
•while  owner,  on  which  there  remains  unpaid  somewhere  about 
seven  thousand  dollars.  This  mortgage  is  in  the  hands  of  the 
complainant,  and  I  confess  there  is  some  cmbarassment  re 
specting  it ;  but  from  all  the  facts,  if  I  rightly  understand  the 
case,  it  would  seem  to  be  a  question  rather,  who  was  entitled 
to  receive  the  money,  than  as  to  the  ultimate  liability  of  the 
property  for  its  payment.  If  the  company  has  never  paid  off 
this  incumbrance,  it  would  be  very  unsafe  in  this  case  to  con- 
sider it  as  discharged  from  all  liability,  on  account  of  the  dis- 
pute among  the  present  holders.  If  it  was  passed  to  Mr.  Colt 
for  his  security,  and  he  passed  it  again  to  Mr.  Parsons  for  his 
indemnity  against  his  notes  given  on  that  account,  there  would 
seem  to  be  a  just  claim  against  the  property  of  the  company 
for  one  or  the  other  of  these  persons.  If  this  mortgage  is  still 
a  valid  one,  the  indebtedness  of  the  company  is  thereby  in- 
creased seven  thousand  dollars.  The  claim  of  Mr.  Parsons, 
the  complainant,  is  put  down  in  this  estimate  at  about  fifteen 
hundred  dollars;  the  evidence  shows  his  debt  to  be  larger 
than  this  at  all  events,  and  he  claims  a  sum  rising  four 
thousand  dollars. 

Forming  the  best  judgment  in  my  power  from  this  whole 
evidence,  with  the  position  of  the  claims,  and  the  urgency 
of  the  demands  on  the  company,  by  executions  hanging 
over  it,  and  only  restrained  by  the  order  of  this  court  un- 
til this  question  can  be  settled,  I  can  come  to  no  other 
conclusion,  than  that  this  company  is  insolvent,  and  hope- 
lessly so  in  its  present  condition.  The  whole  capital  is. 
sunk,  and  its  present  property  not  able  to  pay  the  de- 
mands against  it.  It  has  been  in  operation  since  eighteen! 
hundred  and  thirty -eight,  and  has,  according  to  the  evidence,, 
been  carrying  on  a  fair  business,  but  yet  no  dividends  to  the- 
stockholders  have  ever  been  made,  and  we  now  find  it  in  this 
embarrassed  situation.  There  is  one  fact  to  which  I  should  not 
fail  to  recur ;  the  company  refuse  to  produce  their  books  of  ac- 
count, though  repeatedly  called  on  for  that  purpose.  What 
those  books  would  show,  if  exhibited,  it  is  impossible  to  say,  but 
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the  most  unfavorable  inference  may  justly  be   drawn  from 
witholding  them  on  an  investigation  of  this  character. 

The  last  question  involves  the  consideration  of  the  propriety 
of  the  court  interfering  in  this  case.  At  the  call  of  a  creditoi 
against  a  company  standing  as  this  does,  I  have  no  hesitation 
in  coming  to  the  conclusion,  that  I  am  imperiously  required  by 
a  sense  of  public  duty,  to  interpose  by  way  of  injunction,  and 
the  appointment  of  receivers.  It  would  have  been  grateful  to 
me,  could  I  have  come  to  a  different  result ;  but  when  I  look 
at  the  organization  of  the  company,  at  the  fact  that  the  whole 
power  is  virtually  in  the  hands  of  one  man,  that  we  find  a 
mortgage  given  on  the  property,  and  judgments  confessed  for 
large  amounts  without  any  order  from  the  board. ;  when  I  see 
that  the  capital  is  gone,  without  any  dividends  ever  having 
been  made,  and  the  property  remaining  unequal  to  the  dis- 
charge of  the  claims  against  it,  with  ten  executions  now  in  the 
hands  of  the  sheriff,  I  cannot  say  that  the  complainant  has 
come  here  without  good  grounds.  Unless  I  am  prepared  to 
declare  the  law  a  dead  letter,  and  refuse  to  give  effect  to  it, 
there  appears  to  my  mind  no  other  alternative  than  to  enforce 
its  provisions  in  this  case.  My  reluctance  to  interpose,  has 
been  increased  by  the  desire  expressed  in  the  petition  from 
several  of  the  creditors  and  stockholders,  that  the  company 
might  not  be  enjoined ;  but  from  these  petitions,  it  is  quite 
evident  they  act  under  (what  I  believe)  a  misapprehension  of 
the  case,  and  that  is,  that  the  company  is  solvent.  Had  the 
investigation  brought  me  to  that  result,  I  should  certainly  not 
have  interposed,  but  being  satisfied  fully  on  that  point,  I  can- 
not comply  with  their  request. 

The  injunction,  according  to  the  provisions  of  the  act,  must 
therefore  be  issued,  and  receivers  appointed. 

"  This  cause  being  opened  to  the  court  by  M  .  A.  S.  Penning- 
ton,  of  counsel  with  the  complainant,  at  a  special  court  held  at 
Newark,  on  the  fourteenth  day  of  March,  in  the  year  of  our 
Lord  eighteen  hundred  and  forty-two,  and  •  upon  reading  the 
proofs  and  exhibits  taken  in  this  cause,  and  upon  hearing  the 
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arguments  of  counsel  on  both  sides,  the  court  thereupon  took 
time  to  consider  of  the  same,  and  now  on  this  fifth  day  of  April, 
in  the  year  of  our  Lord  eighteen  hundred  and  forty- two,  at  a 
court  of  chancery  "held  at  Trenton,  at  the  stated  term  of  said 
court,  the  chancellor  being  satisfied  of  the  sufficiency  of  the  ap- 
plication made  by  the  said  complainant  in  the  said  bill,  and  al- 
so of  the  truth  of  the  facts  and  allegations  therein  contained: 
it  is  ordered  and  directed  by  the  chancellor,  that  a  writ  of  in- 
junction do  issue  out  of,  and  under  the  seal  of  this  court,  di- 
rected to  "  The  Monroe  Manufacturing  Company,"  and  all  and 
every  of  its  officers  and  agents,  to  restrain  them, "  The  Monroe 
Manufacturing  Company,"  and  all  and  every  of  their  officers 
and  agents,  under  the  penalty  of  five  thousand  dollars,  to  be 
levied  on  their  and  each  of  their  lands,  goods  and  chattels  to 
our  use,  from  excising  any  of  the  privileges  or  franchises  grant 
ed  by  the  act  incorporating  said  company,  and  from  collecting 
or  receiving  any  debt,  and  from  paying  out,  selling,  assigning 
or  transferring  any  of  the  estate,  moneys,  funds,  lands,  tene- 
ments or  effects  of  the  said  company,  until  this  court  shall 
otherwise  order. 

"  And  from  the  circumstances  of  this  case,  the  ends  of  jus- 
tice requiring  it,  this  court  doth  appoint  George  A.  Ryerson, 
Benjamin  W.  Vandervoort  and  David  Burnett,  esquires,  receiv- 
ers, with  full  power  and  authority  to  demand,  sue  for,  collect, 
receive  and  take  into  their  possession,  all  the  goods  and  chattels, 
rights  and  credits,  moneys  and  effects,  lands  and  tenements, 
Books,  papers,  choses  in  action,  bills,  notes  and  property  of 
every  description  belonging  to  the  said  company  at  the  date  of 
this  order,  and  to  sell,  convey,  lease  or  assign  all  the  said  real 
and  personal  estate,  and  pay  into  this  court  to  the  account  of 
the  said  receivers,  in  some  safe  place  of  deposit,  to  beselected  by 
the  said  receivers,  to  the  credit  of  this  cause,  all  moneys  and 
securities  for  moneys  arising  from  such  sales  or  leases  which 
the  said  receivers  shall  collect  or  receive  by  virtue  of  the  au- 
thority vested  in  them,  to  be  disposed  of  by  the  said  receivers 
from  time  to  time,  under  the  order  of  this  court ;  that  the  receiv- 
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ers  shall  first  take  and  subscribe  the  oath  or  affirmation  directed 
in  and  by  the  act  entitled,  "  An  act  to  prevent  frauds  by  incor- 
porated companies ;"  and  that  the  said  receivers  shall  be  deemed 
and  taken  to  be  receivers  for  the  the  creditors  and  stockholders 
of  the  said  company,  with  full  power  and  authority,  whenever 
they  shall  deem  it  proper,  to  institute  suits  at  law  or  in  equity, 
in  their  names  asreceh'ers  as  aforesaid,  for  the  recovery  of  any 
estate,  real  or  personal,  debts,  rights  in  action,  damages  and 
demands  whatsoever  and  wheresoever  existing  in  favor  of  the 
said  company  at  the  time  of  the  date  of  this  order,or  accruing 
subsequent  thereto  ;  and  that  the  said  receivers  be  also  vested 
with  all  other  powers  and  authority  given  and  granted  in  and 
by  the  act  last  mentioned  and  the  supplement  thereto,  and  have 
liberty  to  apply  to  this  court  as  occasion  may  require ;  and  all 
other  directions  concerning  the  said  receivers  are  to  be  subject 
to  the  future  orders  of  this  court. 
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Where  the  vendor  agrees  to  convey  a  farm  "said  to  contain  one  hundred  and 
thirty-five  acres,  be  the  same  more  or  less,"  and  the  deed  executed  in  pur- 
suance of  the  agreement  describes  the  land  by  courses  and  distances,  and 
adds,  "  containing  one  hundred  and  thirty-five  acres,  be  the  same  more  or 
less,"  if  there  proves  to  be  a  deficiency  of  over  twenty  acres  in  the  quanti- 
ty of  land  actually  conveyed,  the  purchaser,  upon  a  bill  filed  by  the  ven- 
dor for  the  foreclosure  of  a  mortgage  given  to  secure  a  part  of  the  purchase 
money,  will  be  entitled  to  have  an  abatement  or  compensation  for  the  defi- 
ciency in  the  quantity  of  land. 

Tinder  such  circumstances  the  court  will  not  first  direct  the  land  to  be  sold, 
to  ascertain  whether  it  will  not,  at  the  reduced  quantity,  bring  the  price 
at  which  it  was  sold. 

Where  land  is  sold  as  containing  so  many  acres,  more  or  less,  if  the  quantity 
on  an  actual  survey  and  estimation,  either  overrunning  or  falling  short  of 
the  contents  named,  be  small,  no  compensation  should  be  received  by  ei- 
ther party  :  the  words  "more  or  less,"  must  be  intended  to  meet  such  a  re- 
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suit;  but  if  the  variance  be  considerable,  the  party  sustaining  the  losw 
should  be  allowed  for  it,  and  this  rule  should  prevail  when  it  arises  from 
mistake  only,  without  fraud  or  deception. 

And  it  seems  that  the  rule  applies  although  the  land  is  not  bought  or  sold  pro- 
fessedly by  the  acre,  the  presumption  being  that  in  fixing  the  price  regard 
•was  had  to  the  quantity. 

If  the  purchaser  know  the  true  quantity  at  the  time  of  hia  purchase,  or  there 
are  words  used  clearly  indicating  the  intention  of  both  parties  not  to  be 
governed  in  the  sale  by  the  amount  of  hind,  the  purchaser  will  not  be  en- 
titled to  relief. 

It  is  not  a  sufficient  objection  to  allowing  an  abatement  of  the  price,  that  the 
contract  has  been  executed. 

If  a  case  be  once  properly  before  the  court,  the  court  will  do  all  in  its  power 
to  settle  the  rights  of  all  the  parties  in  the  matter  in  controversy,  justly  and 
equitably  by  one  decree. 

The  fact  that  the  purchaser  lives  near  the  land  and  sees  it  daily,  can  have  no 
bearing  on  the  question,  nor  can  the  doctrine  of  caveat  emptor  have  *ny 
application.  A  purchaser  has  a  right  to  rely  upon  the  vendor  for  the  Dum- 
ber of  acres,  and  may  piace  implicit  confidence  in  his  statements. 

Where  the  deficiency  in  the  quantity  of  land  sold,  is  ascertained  by  th«  ven- 
dor between  the  execution  of  the  contract  of  sale  and  the  delivery  of  the 
deed,  he  is  bound  to  make  it  known  to  the  purchaser;  and  with  »  knowl- 
edge of  the  deficiency,  to  deliver  a  deed  to  the  purchaser  for  a  greater 
number  of  acres  than  the  tract  contains,  without  disclosing  the  truth  res- 
pecting it,  is  a  palpable  fraud. 

Vroom,  for  complainant. 
Dayton,  for  the  defendant. 

Cases  cited  by  the  complainant's  counsel :  2  KenCs  Com- 
380 ;  Yetoerton,  21 ;  1  Sugden  on  Yen.  382,  383 ;  6  John. 
Chan.  233 ;  2  Freeman,  106 ;  6  Vesey,  678 ;  5  Vesey,  508 ; 
«  Bwney,  102;  13  Price,  749  ;  1  Sugden,  562. 

Cases  cited  by  defendant's  counsel :  Hoist.  Dig.  146  ;  1  P+ 
ters,  49  ;  1  Sugden  on  Ven.  320 ,  301,  309,  319 ;  1  Caines, 
493  ;  2  John.  R.  37  ;  17  Vesey,  395  ;  16  Vesey.  1 ;  9  John.  R. 
450,  464;  10  Vesey,  293,  315-  1  Vesey,  218,  221; 
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C.  R.  118 ;  2  Hen.  and  Mun.  173 ;  17  Vesey,  274,  279 ;  1 
Sugden  on  Yen.  322,  321,  307 ;  Cooper's  Eq.  308 ;  1  John. 
Chan.  213,  218;  2  John.  Chan.  521,  522;  1  Serg.  and 
Rawle,  166 ;  1  Vesey  and  B.  375  ;  2  lien,  and  Mun.  164 ; 
1  Day,  256 ;  P0w?<^  on  Con.  147  ;  1  &^<fe»  on  Yen.  563  ;  2 
Browrts  C.  R.  119. 

THE  CHANCELLOR.  This  is  a  bill  for  the  foreclosure  of  a 
mortgage  given  by  the  defendant,  Boyles,  to  the  complainant. 
The  making  of  the  mortgage  is  admitted,  but  it  is  alleged  that 
it  was  given  for  a  part  of  the  consideration  money,  on  a  farm 
purchased  of  the  complainant,  which,  upon  a  survey  and  esti- 
mate of  the  land,  falls  short  of  the  number  of  acres  for  which 
it  was  sold  ;  and  the  defendant  claims  an  abatement  for  such 
deficiency. 

The  article  of  agreement  on  which  the  sale  took  place,  was 
dated  the  first  of  November,  eighteen  hundred  and  thirty-seven, 
and  by  it,  the  complainant  and  one  Jane  Negus,  who  were  the 
owners  of  the  property,  agreed,  for  the  consideration  of  five 
thousand  and  five  hundred  dollars,  to  convey  to  the  defendant, 
Boyles,  on  or  before  the  first  of  April  thereafter,  a  farm  on  which 
the  parties  then  resided,  in  the  township  of  Newton,  in  the 
county  of  Sussex,  "said  to  contain  o»e  hundred  and  thirty-five 
acres,  be  the  same  more  or  less."  The  deed  was  made  out  for 
the  property  and  bears  date  the  twenty-ninth  of  March,  eighteen 
hundred  and  thirty-eight,  but  was  not  delivered  until  the  fifth 
of  November,  eighteen  hundred  and  thirty-eight,  at  which  time 
the  defendant,  Boyles,  accepted  the  deed  and  went  into  posses- 
sion. Two  thousand  dollars  was  paid  or  otherwise  satisfactorily 
arranged  with  the  complainant,  and  the  balance,  being  three 
thousand  and  five  hundred  dollars,  was  secured  by  the  mort- 
gage on  which  this  suit  is  brought,  upon  the  property  purcha- 
sed. The  deed  has  a  full  description  of  the  premises  by  courses 
and  distances,  and  as  to  quantity  of  land,  uses  this  language  ; 
*  containing,  after  excepting  out  of  the  foregoing  survey,  a  cer- 
*ain  lot  of  thirty-seven  hundreds  or  an  acre,  used  for  the  pur- 
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poses  of  a  grav3-yard,  and  heretofore  conveyed  for  that  pur- 
pose, one  hundred  and  thirty-five  acres,  be  the  same  more  01 
less." 

By  the  evidence  of  Charles  Rhodes,  a  surveyor,  it  seems  the 
complainant,  on  the  day  of  the  date  of  the  deed,  employed  him 
to  run  out  the  land,  which  he  did,  and  drew  the  deed  from  his 
survey.  At  this  time  the  surveyor  did  not  made  a  calculation 
of  the  quantity  of  land  in  the  survey,  but  told  the  complainant 
he  did  aot  think  it  would  hold  out.  The  complainant  directed 
him  to  put  in  the  quantity  at  one  hundred  and  thirty-five  acres, 
but  desired  him  to  make  a  calculation  for  his  satisfaction.  This 
he  did  in  June  following,  which  was  before  the  deed  was  de- 
livered, and  found  it  to  contain  but  one  hundred  acres  and 
eighty-five  hundredths.  He  informed  complainant  how  his  esti- 
mate turned  out,  who  said,  he  must  have  made  a  mistake;  he 
said  he  thought  not  as  he  had  been  over  it  twice.  The  sur- 
veyor then  went  over  the  calculation  a  third  time;  and  told  the 
complainant  there  was  no  mistake  in  it,  and  when  he  so  in- 
formed complainant,  he  desired  him  to  say  nothing  about  it. 
The  complainant  has  since  the  delivery  of  the  deed,  caused  the 
land  to  be  run  out  by  Grant  Fitch,  and  a  calculation  of  the 
quantity  to  be  made  by  him,  and  the  result  is,  that  he  makes  it 
to  contain  one  hundred  and  twelve  acres  and  forty-three  hun- 
dredths. Thus  it  seems,  by  the  estimate  of  Mr.  Rhodes,  there 
is  a  deficiency  of  rising  thirty  four  acres,  and  by  that  of  Mr. 
Fitch,  of  rising  twenty -two  acres. 

Two  questions  are  made  upon  these  facts  ;  whether  the  de- 
fendant, Boyles,  under  this  contract  and  deed,  is  entitled  to 
have  any  abatement  or  compensation  for  the  deficiency  in  the 
quantity  of  the  land;  and  it'  so,  whether  he  can  have  it  in  this 
action. 

Upon  the  first  question,  it  is  quite  evident  it  was  in  the  con- 
templation of  these  parties  at  the  time,  that  the  quantity  of  land 
sold  was  one  hundred  and  thirty-five  acres;  both  the  contract 
and  the  deed  call  for  that  number  of  acres,  and  it  is  reason- 
able to  suppose  that  before  the  survey  of  Mr.  Rhodes,  they 
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thought  that  very  near,  if  not  exactly,  the  amount  of  land. 
The  books  are  full  of  cases  on  thi&  subject,  for  it  is  a  difficulty 
that  has  often  arisen  and  created  much  discussion.  It  is  evi- 
dent, too,  that  different  views  have  been  taken  of  it  in  different 
courts.  The  plain  and  sensible  rule,  as  it  appears  to  me,  is 
this  ;  when  land  is  sold  as  containing  so  many  acres  "more  or 
less,"  if  the  quantity  on  an  actual  survey  and  estimation,  either 
overrunning  or  falling  short  of  the  contents  named  besrnall,  no 
compensation  should  be  recovered  by  either  party.  The  words 
more  or  less  must  be  intended  to  meet  such  a  result.  But  if  the 
variance  be  considerable,  the  party  sustaining  the  loss  should  be 
allowed  for  it.  And  this  rule  should  prevail  where  it  arises  from 
mistake  only,  without  fraud  or  deception.  The  case  of  Hill  v. 
Buckley,  17  Vesey,  401,  decided  by  sir  William  Grant,  master 
of  the  rolls,  is  very  much  in  point  and  settles  the  question  in  a 
satisfactory  man-ner.  That  was  a  bill  for  a  specific  perform- 
ance ;  the  quantity  of  land  was  represented  to  be  two  hundred 
and  seventeen  acres  and  ten  perches.  It  turned  out  to  be  about 
twenty-six  acres  less  and  the  party  had  an  abatement  pro  tanto. 
In  this  case  too,  there  was  no  evidence  of  any  intended  decep- 
tion ;  and  the  rule  is  stated  to  apply  generally,  although  the 
land  is  not  bought  or  sold  professedly  by  the  acre ;  the  presump- 
tion being,  that  in  fixing  the  price,  regard  was  held  to  the 
quantity.  If  the  purchaser  know  the  true  quantity  at  the  time 
of  his  purchase,  or  there  are  words  used  clearly  indicating  the 
intention  of  both  parties  not  to  be  governed  in  the  sale  by  the 
amount  of  land,  the  purchaser  will  not  be  entitled  to  any  relief. 
I  refer  upon  this  subject  to  6  Vesey,  jun.  328 ;  1  Yesey  and 
J3eam.es,  377;  and  to  Sugden  on  Vendors,  218,  and  the  note 
containing  a  reference  to  the  American  cases. '  Nor  do  I  think 
it  a  sufficient  objection  to  allowing  an  abatement  of  the  price, 
that  the  contract  has  been  executed.  It  is  true,  the  cases  cited 
refer  to  contracts  remaining  in  fieri,  but  the  principle  is  the  same 
whether  the  contract  only  be  executed  or  has  been  consumated 
by  giving  the  deed  ;  the  injury  is  the  same  which  the  party  sus- 
tains in  the  one  case  as  the  other ;  the  mode  of  redress,  and  in- 
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deed  the  power  of  the  court  over  the  case,  may  be  very  differ 
ent.  Whether  a  court  of  equity  will  entertain  jurisdiction  foi 
the  sole  purpose  of  giving  compensatton  or  damages  to  a  com- 
plainant, for  any  deficiency  in  the  quantity  of  land  conveyed 
after  a  conveyance  actually  made,  is  a  very  different  question 
from  making  such  allowance  to  a  party  who  comes  into  court 
and  asks  a  specific  performance  of  an  unexecuted  agreement. 
If  the  case  be  once  properly  before  the  court,  it  will  do  all  in 
its  power  to  settle  the  rights  of  all  the  parties  in  the  matter 
in  controversy,  justly  and  equitably,  by  one  decree. 

Under  this  agreement  and  deed,  therefore,  I  deem  the  defend- 
ant equitably  entitled  to  an  abatement  for  the  dificiency  in  the 
number  of  acres,  upon  the  supposition  that  it  was  a  mistake 
only,  and  without  knowledge  to  the  contrary  by  either  of  the 
parties,  at  the  time  of  the  contract.  It  cannot  be  supposed 
that  it  was  believed  by  either  party  that  the  deficiency  as 
shown  by  either  surveyor,  was  so  large,  or  it  would  have  affec- 
ted the  terms  of  the  contract.  The  defendant,  by  his  answer, 
distinctly  declares  he  never  would  have  paid  the  price  he  did, 
had  he  known  the  true  quantity  of  land.  The  variance  is  too 
large  to  be  passed  by ;  taking  a  medium  quantity  between  the 
two  estimates,  and  it  will  leave  a  deficiency  of  nearly  thirty 
acres  on  the  purchase  of  one  hundred  and  thirty- five  acres. 
The  fact  that  Mr.  Boyles  lived  a  neighbor  and  saw  the  land 
daily,  can  have  no  bearing  on  the  question,  nor  can  the  doc- 
trine of  caveat  emptor  have  any  application.  A  purchaser  re- 
lies, and  has  a  right  to  rely  upon  the  vendor  for  the  number  of 
acres,  and  may  and  usually  does  place  implicit  confidence  in 
his  statements. 

But  there  is  a  farther  view  of  this  case,  which  places  the 
defendant's  equity  on  a  still  firmer  ground.  While  it  is  mani- 
fest that  he  was  ignorant,  except  from  the  complainant's  rep- 
resentations, of  the  quantity  of  land  in  the  farm,  the  evidence 
shows  that  before  the  bargain  was  consummated  by  the  delivery 
of  the  deed,  the  complainant  knew  all  about  it;  his  own  surveyor, 
after  going  over  the  calculation  three  times,  told  him  how  much 


218  CASES  IN  CHANCERY, 

Couse  v.  Boyles  et  al. 

land  there  was,  and  the  complainant  desired  him  to  say  nothing 
about  it.  There  are  several  other  occasions  stated  in  the  evi- 
dence, of  complainant's  referring  to  this  subject,  and  desiring 
that  it  might  not  be  mentioned,  and  even  boasting  that  Boyles 
Lad  not  got  the  land  as  cheap  as  people  thought,  on  account  of 
its  fall  ing  short  in  the  quantity.  He  even  went  so  far  as  to  ex- 
cuse himself  for  not  having  mentioned  it  to  the  defendant  at  the 
time  of  the  sale,  because  he  wished  to  get  a  Mr.  Aber  in  as  se- 
curity for  the  money,  who  was  rich  and  could  stand  it.  When 
this  deficiency  was  discovered  by  the  complainant,  he  was 
bound  upon  every  principle  of  common  justice  to  make  it 
known  to  the  defendant,  and  to  go  forward  with  the  knowledge 
he  then  possessed,  with  a  deed  for  one  hundred  and  thirty-five 
acres  and  present  it  to  the  defendant,  keeping  him  in  the  dark 
respecting  it,  was  a  palpable  fraud. 

Upon  the  remaining  question,  as  to  the  power  of  the  court,  in 
granting  this  abatement  to  the  defendant  in  the  present  action, 
I  can  see  no  serious  difficulty.  In  a  variety  of  cases,  upon  a 
bill  for  a  specific  performance,  the  court  have  directed  a  refer- 
ence to  a  master  to  make  the  deduction,  and  why  cannot  the 
same  course  be  adopted  here?  In  the  case  of  * 'Coster  v.  The 
Monroe  Manufacturing  Company,  in  this  court,  on  a  bill  to 
foreclose  a  mortgage,  where  it  appeared  that  the  defendant  had 
been  ejected  at  law  from  a  part  of  the  premises  covered  by  the 
mortgage,  and  for  which  purchase  the  mortgage  had  been  giv- 
en ;  to  prevent  circuity  of  actions,  a  reference  to  a  master  was 
made  to  ascertain  the  damages  sustained  by  the  defendant,  by 
the  title  so  proving  defective  to  a  part  of  the  lands,  with  a  view 
of  deducting  it  from  the  amount  claimed  by  the  complainant  on 
his  mortgage.  This  case  is,  in  my  view  of  it,  still  easier  to  be 
reached,  and  fully  within  the  power  of  the  court.  It  is  sug- 
gested by  the  complainant's  counsel,  that  if  the  court  grant  any 
relief,  it  should  be  by  first  directing  the  farm  to  be  sold  and  see 
whether  it  will  not,  even  at  the  reduced  quantity,  bring  the 
price  at  which  it  was  sold  to  Boyles.  There  would  be  mani- 
*Ante,  Tol.  i.  page  467. 
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fest  injustice  in  this  course  ;  prices  of  land  may  have  varied 
very  much,  the  defendant  may  have  improved  the  farm,  and 
besides  he  is  entitled  to  have  the  land.  Chief  justice  Spencer, 
sitting  in  the  court  of  appoals,  in  9  John.  Hep.  465,  takes  an 
important  distinction  between  the  case  of  a  vendor  and  that  of 
a  vendee,  coming  into  equity  for  a  specific  performance.  If  the 
vendor  cannot  perform  the  contract  entire,  the  vendee  will  not 
be  compelled  in  equity  to  perform  it  pro  tanto,  but  the  vendee, 
if  he  cannot  obtained  the  whole,  will  be  entitled,  if  he  desires  it, 
to  a  performance  of  the  contract  for  so  much  as  the  vendor  may 
be  able  to  give.  If,  therefore,  the  complainant  could  not  convey 
the  whole  number  of  acres,  the  defendant,  on  this  principle,  is 
entitled  to  have  a  conveyance  for  as  much  as  he  is  able  to  con- 
vey. I  will  not  say,  that  cases  may  not  arise  in  which  it  might 
be  proper  to  rescind  the  entire  contract,  but  this  does  not  strike 
me  as  one,  if  such  a  question  was  properly  under  consideration, 
and  more  especially,  as  it  appears  the  defendant  upon  learning 
the  true  situation  of  things,  offered  the  complainant  to  rescind 
the  entire  contract,  which  he  refused  to  do,  and  I  now  think  he 
has  waived  any  right  which  he  might  otherwise  have  had  to 
the  adoption  of  that  course. 

Let  the  case  be  referred  to  a  master,  to  ascertain  and  report 
the  amount  due  the  complainant  on  his  bond  and  mortgage,  and 
to  become  due  thereon,  after  making  to  the  defendant,  Boyles,  a 
a  rateable  abatement  in  the  price  of  the  land  between  one  hun- 
dred and  thirty-five  acres,  and  the  number  of  acres  actually 
covered  by  the  survey  ;  *  the  true  number  of  acres  to  be  ascer- 
tained by  the  master,  from  the  evidence  already  taken  in  the 
cause,  and  by  causing  such  further  survey  and  estimate  to  be 
made,  as  may  be  necessary  to  a  safe  result ;  and  that  he  take 
the  evidence  of  such  further  survey  and  estimate  and  return  it 
with  his  report.  Also,  that  he  further  report  the  amount  due  on 
the  defendant  Aber's  mortgage,  and  to  become  due  thereon ; 
and  whether  the  property  be  so  circumstanced  as  that  a  sale  of 
part  can  be  made,  to  satisfy  the  amount  due,  without  prejudice, 

&c. 

*  See  letter. 

CITED  in  Glenn's  Ad.  v.  Whipple.  1  Seas.  51 ;  Heart  v.  Rose,  1  C.  K  Gr.  298; 
Vtf.  Iron  Armor  Co.  v.  Bruner,  4  C.  K  Or.  336  ;  White  v.  Stretch,  7  C.  K  Or. 
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AMOS  SEVERNS  v.  The  Executors  of  JOHN  WOOLSTON, 
deceased,  and  ISAAC  HILLIABD,  Sheriff  of  the  County  of 
Burlington. 

A  court  of  equity  will,  by  injunction,  restrain  a  mortgagee  from  proceeding 
at  law  to  sell  the  equity  of  redemption,  in  satisfaction  of  the  mortgage 
debt 

THE  bill  states  that  the  complainant,  being  indebted  unto 
John  "Woolston  in  his  life  time  in  the  sum  of  two  thousand  five 
hundred  dollars,  on  the  thirty-first  of  December,  eigliteen  hun- 
dred and  thirty-five,  executed  to  the  said  John  Woolston  a  bond 
with  warrant  of  attorney  to  confess  judgment,  in  the  penal  sum 
of  five  thousand  dollars,  conditioned  for  the  payment  of  the  said 
sum  of  two  thousand  five  hundred  dollars  in  one  year  from  the 
date  thereof,  with  interest ;  and  in  order  further  to  secure  the 
payment  of  the  said  debt,  he  together  with  his  wife,  executed 
to  the  said  John  Woolston  a  mortgage,  bearing  even  date  with 
the  said  bond,  upon  lands  situate  in  the  townshsp  of  Chester, 
and  county  of  Burlington,  whereof  the  complainant  was  seized 
in  fee  ;  which  said  mortgage  was  duly  acknowledged  and  record- 
ed. That  the  complainant  is  still  in  possession  of  the  said  mort- 
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gaged  premises,  and  that  he  has  paid  the  interest  on  the  said 
bond  up  to  the  thirty-first  day  of  December,  eighteen  hundred 
and  forty,  but  that  the  interest  since  accrued  thereon,  together 
with  the  whole  of  the  principle,  still  remains  due  and  unpaid. 

That  on  the  twenty-fourth  day  of  May,  eighteen  hundred 
and  forty-two,  the  said  John  Woolston  having  died,  his  execu- 
tors caused  judgment  to  be  entered  in  the  court  of  common 
pleas  of  the  county  of  Burlington,  against  the  complainant, 
upon  the  said  bond,  by'  virtue  of  the  warrant  of  attorney  there- 
unto annexed,  and  caused  an  execution  to  be  issued  thereon 
against  the  goods  and  chattels,  lands  and  tenements  of  the  com- 
plainant ;  which  said  writ  was  delivered  to  Isaac  Hilliard,  es- 
quire, sheriff  of  the  said  county  of  Burlington,  to  be  executed. 
That  the  said  sheriff,  under  color  of  the  said  writ  of  execution, 
lias  levied  upon  the  said  mortgaged  premises,  and  advertised 
the  same  to  be  sold. 

The  prayer  of  the  bill  is,  that  the  defendants  may  be  re- 
strained by  injunction  from  mailing  sale  of  the  said  mortgaged 
premises,  or  any  part  thereof,  by  virtue  of  the  said  writ  of  execu- 
tion. 

Mqfett,  for  complainant,  now  moved  for  an  injunction,  pur- 
suant to  the  prayer  of  the  bill,  and  cited  Tice  v.  Annm,  2  John. 
Chan.  125. 

THE  CHANCELLOR.    Let  an  injunction  be  issued,  pursuant 
;o  the  prayer  of  the  bill. 
Order  accordingly 

Van  Mater  v.  Conover  3  C.  K  Or.  39, 
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The  RECEIVERS  of  the  MORRIS  CANAL  AND  BANKING  COM- 
PANY v.  EDWARD  R.  BIDDLE,  The  STATE  OF  INDIANA, 
et  al. 

A  motion  to  dissolve  an  injunction  for  want  of  equity  in  the  bill,  will  be 
heard  before  answer  filed.* 

Where  the  object  of  the  bill  will  be  answered,  a  sheriff's  sale  should  not  be 
restrained  by  injunction,  but  the  sale  should  be  suffered  to  proceed,  and 
the  money  stayed  in  the  sheriff's  hands. 

The  sheriff  remains  liable  for  property  in  his  hands  by  virtue  of  an  execution, 
notwithstanding  he  is  restrained  by  injunction  from  proceeding  to  a  sale. 

Where  an  injunction  is  granted  ex  parte,  the  court  will  at  any  time  hear  a 

motion  to  dissolve  for  want  of  equity,  unless  for  special  cause. 
• 

IN  this  case,  a  bill  was  filed  on  the  thirteenth  of  June,  eigh- 
teen hundred  and  forty-two,  for  an  injunction  to  restrain  the 
sale  of  certain  real  estate,  levied  on  by  the  sheriff  of  the  county 
of  Sussex,  as  the  property  of  the  Stanhope  Iron  Company,  by 
virtue  of  an  execution  issued  out  of  the  supreme  court  of  this 
state,  at  the  suit  of  the  State  of  Indiana. 

Ths  charges  of  the  bill  were,  that  the  property  levied  upon 
by  virtue  of  the  said  execution,  was,  in  equity,  the  property  of 
the  receivers,  and  that  the  judgment  upon  which  the  execution 
issued,  was  procured  by  collusion,  and  was  fraudulent  and  void* 
The  bill  sought  not  only  to  restrain  the  sale,  but  to  avoid  the 
judgment  and  execution,  and  to  cause  the  bond  upon  which  the 
judgment  was  entered,  to  be  delivered  up  to  the  receivers,  to  be 
cancelled. 

Upon  filing  the  bill  an  injunction  was  allowed  and  issued. 

I>,  Williamson,  for  the  State  of  Indiana,  now  moved  to  dis- 
solve the  injunction,  upon  notice,  without  answer,  for  want  of 
equity  in  the  bill. 

E,  Vanarsdale,  for  complainants,  objected  to  the  hearing 
coming  on.  He  insisted  that  the  motion  to. dissolve  an  injunc- 

*See  ante,  vol.  i.  page  409,  note. 
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tion  could  not  be  entertained  before  answer  filed,  and  cited 
Rules  IX.  s.  2 

Williamson,  contra,  insisted  that  the  hearing  should  pro- 
ceed. The  sheriff,  he  contended,  ought  not  to  have  been  re- 
strained from  making  sale.  The  property  was  thereby  exposed 
to  waste,  and  the  plaintiff  in  execution  to  unavoidable  loss. 
The  proper  course  would  have  been,  to  allow  the  sale  to  be 
made,  and  to  stay  the  proceeds  of  the  sale  in  the  sheriff's 
hands,  subject  to  the  order  of  the  court :  Hawkshaw  v.  Par- 
kinS)  2  Swans.  549. 

In  support  of  his  right  to  be  heard  upon  the  motion  to  dis- 
solve the  injunction  before  answer,  he  cited  Drewry  on  Inj. 
371 ;  Vipan  v.  Mortlock,  2  Mer.  479  ;  Roper  v.  Williams,  1 
Turn,  and  Russ.  18  ;  1  Newland's  Ch.  Pr.  236. 

THE  CHANCELLOR.  Where  the  motion  is  to  dissolve  the  in- 
junction for  want  of  equity  in  the  bill,  the  rule  requiring  an 
answer  clearly  does  not  apply ;  it  is  only  when  the  motion  is 
to  be  sustained  by  affidavits,  or  other  matter  is  relied  on,  inde- 
pendent of  the  bill. 

Where  the  object  of  the  bill  will  be  answered,  the  sale 
should  be  suffered  to  proceed,  and  the  money  should  be  staid 
in  the  sheriff's  hands.  That  course,  however,  would  not  meet 
the  object  of  the  present  bill. 

The  sheriff  remains  liable  for  the  property  in  his  hands,  not- 
withstanding the  injunction:  he  is  bound  to  take  charge  of  it. 
If  any  part  of  the  property  levied  on  has  gone  into  the  hands 
of  the  receivers,  they  should  compensate  the  sheriff. 

I  am  clearly  of  opinion,  that  where  an  injunction  is  granted 
ex  parte,  and  notice  is  given  of  a  motion  to  dissolve  the  in- 
junction for  want  of  equity  in  the  bill,  I  must  hear  the  motion, 
except  for  special  cause,  as  for  the  illness  of  counsel.  The  mo- 
tion should  not  be  delayed,  merely  because  the  party  or  his 
counsel  is  not  ready  for  the  argument;  the  court  must  hear 
the  motion  at  any  time. 

The  argument  must  proceed,  unless  counsel  otherwise  agree. 
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NATHANIEL  S.  WIKOFF,  Administator,  &c.,  of  WILLIAM  Wi 
KOFF,  v.  CATHARINE  DAVIS,  WALTER  W.  HART,  and 
others. 

If  the  mortgagor  sells  the  land  covered  by  the  mortgage  in  different  parcels 
and  at  different  times,  that  portion  of  the  land  last  sold  must  first  be  ap- 
plied in  discharge  of  the  mortgage  debt,  and  if  that  be  not  sufficient,  then 
the  other  portions  in  the  inverse  order  of  the  sales. 

And  the  same  principle  applies  though  the  sales  in  parcels  were  made  not  by 
the  mortgagor,  but  by  a  person  claiming  title  under  him. 

The  rule  will  not  interfere  with  a  special  agreement,  and  if  one  of  the  pur- 
chasers  agree  to  pay  off  the  whole  incumbrance,  the  contract  will  be  en- 
forced. 

Hartshorne,  for  complainant. 

Dayton,  for  W.  W.  Hart. 

Ryall  and  Vredenburgh,  for  Perrine  and  Davis 

Vroom,  for  Hartsliorne  and  Patterson. 

THE  CHANCELLOR.  William  Davis  and  Catharine  his  wife, 
on  the  seventh  of  August,  in  the  year  eighteen  hundred  and 
fifteen,  made  and  executed  a  mortgage  to  William-  Wikoff  and 
Elias  Conover,  to  secure  the  payment  of  a  bond  for  four  thou- 
sand six  hundred  and  sixty-six  dollars  and  sixty-six  cents,  in 
two  equal  payments,  at  a  short  date  after  its  execution.  Elias 
Conover,  one  of  the  mortgagees,'  died  first ;  afterwards  William 
Wikoff,  the  remaining  mortgagee,  died,  intestate,  and  the  com- 
plainant has  filed  his  bill  as  the  administrator  of  William  Wi- 
lson", the  surviving  mortgagee,  to  foreclose  the  mortgage,  and 
for  a  sale  of  the  lands  therein  mentioned.  William  Davis,  the 
martgagor,  also  died  intestate,  and  his  administrators,  under  an 
order  of  the  orphans'  court,  sold  the  mortgaged  premises  at  pub- 
lic sale,  on  the  sixth  of  September,  eighteen' hundred  and  twen- 
ty-eight, to  Dr.  John  T.  Woodhull,  of  the  county  of  Monmouth. 
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Dr.  "Woodhull  became  the  purchaser,  subject  to  the  incum- 
brance  created  by  the  complainant's  mortgage,  and  with  the 
understanding  that  he  should  pay  it  off.  After  his  purchase, 
he  sold  the  property  in  parcels  to  the  following  persons,  and  at 
the  following  times,  and  received  from  aft  the  purchasers  the 
full  consideration  for  the  parts  so  sold  to  them,  they  trusting 
that  he  would  pay  off  and  remove  the  existing  incumbrance 
without  subjecting  them  to  any  difficulty. 

He  sold  on  the  twentieth  of  October,  eighteen  hundred  and 
thirty-one,  to  Walter  W.  Hart,  forty-eight  acres  and  fifty  hun- 
dredths;  on  the  twenty-sixth  of  September,  eighteen  hundred 
and  thirty-two,  to  Samuel  Perrine,  the  main  portion  of  the  farm, 
with  certain  reservations  to  the  grantor ;  on  the  fifth  of  Octo- 
ber, eighteen  hundred  and  thirty-two,  to  William  D.  Davis  and 
Richard  Davis,  a  part  of  the  land  so  reserved,  consisting  of 
twenty-seven  acres  and  thirty-eight  hundredths  of  cleared  land  ; 
and  on  the  thirteenth  of  May,  eighteen  hundred  and  thirty-five, 
to  six  different  persons,  in  distinct  lots,  the  balance  of  the  mort- 
gaged premises  so  reserved  as  aforesaid,  consisting  of  wood 
land  :  these  lots  are  now  ownqd  by  William  Hartshorn  and 
Stephen  Patterson. 

The  complainant's  mortgage  is  not  disputed,  except  as  to  the 
amount  due  upon  it,  nor  is  it  denied  that  it  constitutes  a  lien,, 
and  may  resort  to  all  the  property  covered  by  it  for  payment.. 
The  only  question  is,  as  to  the  order  in  which  the  property  must, 
be  sold.  Walter  W.  Hart,  the  first  purchaser,  insists  upon  the- 
rule,  that  the  portion  first  sold  shall  be  the  last  resorted  to  for- 
payment  of  the  mortgage.  Perrin  and  Davis  insists  upon  the- 
same  rule,  but  frankly  admits  that  their  respective  deeds,  though) 
dated  at  different  times,  were  executed  and  delivered  at  the  same: 
time,  and  should  be  bound  to  bear  a  rateable  proportion  towards, 
discharging  the  mortgage,  after  exhausting  the  wood  lot  held  by* 
Hartshorne  and  Patterson.  Hartshorne  and  Patterson  insist, 
under  the  circumstances  of  this  case,  that  all  the  property  should 
contribute  towards  paying  off  the  mortgage,  according  to  the 
value  of  the  several  shares.  While  the  complainant  stands  in- 
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different  as  to  the   order  of  sale,  being  entitled  to  his  money 
from  all  tlie  lands  embraced  in  the  mortgage. 

Every  question  raised  in  this  case  will  be  found  settled  in  this 
court,  as  I  think,  in  the  case  of  Shannon  v.  Marselis  and  oth- 
ers, Saxton,  413.  By  that  case  it  is  declared,  that  if  a  mort- 
gagor sell  the  land  covered  by  the  mortgage,  in  different  parcels, 
and  at  different  times,  that  portion  of  the  land  last  sold  must 
first  be  applied  in  discharge  of  the  mortgage.  If  the  land  last 
Bold  will  not  pay  off  the  incumbrance,  then  that  portion  sold 
next  preceding  it  must  be  disposed  of,  and  so  on,  reversing  the 
order  in  which  the  mortgagor  conveyed  the  property.  This  is 
the  undeniable  rule  on  all  sales  made  directly  by  the  mortgagor. 
But  this  case,  if  I  understand  it  aright,  goes  farther,  and  de- 
cides more.  One  of  the  parcels  sold  by  the  mortgagor,  had 
been  again  sold  by  the  purchaser  in  parcels  to  different  persons, 
and  at  different  times  ;  and  it  was  held  that  among  these  there 
were  equities,  and  that  that  portion  should  be  sold  first  which 
was  the  last  conveyed. 

The  distinction  set  up  in  the  present  case  is,  that  the  sale  of 
the  land  into  parcels  was  not  made  by  Davis,  the  mortgagor, 
but  by  Woodhull,  who  became  the  purchaser  of  the  whole 
farm,  at  the  administrators'  sale.  This  difference  is  supposed  to 
consist  in  this,  that  in  the  one  case  the  mortgagor  is  personally 
liable  for  the  debt  to  the  mortgagee,  and  not  in  the  other.  Chan- 
cellor Williamson,  in  the  case  of  the  Executors  of  Clymer  v 
James  and  others,  does  indeed  express  a  doubt  as  to  carrying 
the  principle  farther  than  to  sales  made  by  the  mortgagor,  but 
it  is  a  mere  suggestion  at  the  close  of  a  long  opinion  on  other 
matters,  without  any  case  cited  to  support  it,  and  he  does  not 
profess  to  have  made  up  any  opinion  on  that  point  himself,  but 
reserves  it  for  consideration,  whenever  the  case  comes  up  for 
final  decree.  That  case  was  referred  to  James  S.  Green,  esquire, 
as  master,  who  reported  that  the  land  ought  to  be  sold  on  the 
principles  established  in  the  case  from  Saxion,  413,  before 
referred  to,  and  the  chancellor,  (Seeley,)  decreed  in  conformity 
with  the  master's  report.  What  chancellor  Williamson  would 
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have  done,  had  the  case  been  finally  decided  by  him,  it  is  im- 
possible to  say,  but  the  decree  as  made,  did  not  carry  out  his 
suggestion,  and  was  acquiesced  in,  as  I  learn,  without  an  ap- 
peal being  taken.  In  New- York,  the  subject  has  been  repeat- 
edly considered  by  different  chancellors,  and  without  any  such 
distinction  being  acknowledged :  1  John.  Ch.  447 ;  5  John.  Ch. 
241 ;  2  Paige,  300.  In  the  last  case,  chancellor  Walworth  uses 
this  comprehensive  language :  "  Where  lands,  belonging  to 
several  persons,  are  covered  by  a  mortgage  given  by  the  person 
fr-m  whom  they  all  derive  their  titles,  the  lands  last  sold  by 
him  are  first  liable  to  satisfy  the  incumbrance,  and  the  several 
parcels  must  be  sold  by  the  master  in  the  inverse  order  of  their 
alienation."  "No  difference  is  here  taken,  whether  the  owners 
derive  title  directly  from  the  mortgagor  or  not,  nor  have  I  been 
furnished  with  any  decision  that  does.  All  these  cases  must,  of 
course,  refer  only  to  such  purchasers  as  buy  on  the  same  terms ; 
for  if  it  appear  that  one  bought  with  the  promise  to  pay  off  the 
whole  incumbrance,  and  another  without  any  such  understand- 
ing, a  court  of  equity  would  enforce  so  plain  an  agreement.  I 
confess  I  do  not  perceive  the  force  of  the  reason  upon  which  the 
distinction  is  taken,  between  a  sale  made  directly  by  the  mort- 
gagor, or  by  a  purchaser  from  the  mortgagor.  It  is  not  only 
because  the  mortgagor  is  personally  liable  for  the  money,  that 
the  rule  is  adopted,  but  because  the  property  is  bound  as  securi- 
ty for  the  debt,  and  in  case  a  part  is  sold,  the  residue  remaining 
'n  the  hands  of  the  mortgagor  should  first  be  applied.  Had 
Dr.  Woodhull  never  sold  any  part  of  this  farm,  except  the  forty- 
eight  acres  to  Hart,  should  not  the  residue  still  belonging  to  him 
have  been  first  applied  to  pay  off  the  mortgage  ?  He  had  pur- 
chased, subject  to  the  mortgage,  and  promised  to  pay  it  off,  and 
then  sold  to  Hart  and  received  his  full  consideration.  If  this  be 
eo,  then  upon  what  principle  can  the  rights  of  Hart  be  affected 
by  any  future  disposition  of  the  property  made  by  Dr.  Wood- 
hull  ?  Neither  case  can  be  viewed  in  the  light  of  a  rent  charge, 
growing  out  of  the  land  itself.  The  debt  in  either  case  is  a 
personal  obligation  on  the  part  of  the  debtor,  and  the  charge  on 
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the  land  is  only  as  a  security  for  the  debt.  But  if  the  proposi- 
tion be  true,  that  the  personal  liability  of  the  mortgagor  to  pay 
the  debt,  makes  a  difference,  the  objection  should  not  prevail 
in  this  case,  for  Dr.  "Woodhull  was  actually  bound  to  pay  this 
debt :  he  purchased  the  farm  subject  to  it,  and  promised  to  dis- 
charge the  incumbrance. 

I  am  therefore  of  opinion,  that  the  rule  as  settled  in  this 
court,  must  obtain  in  the  present  case,  and  that  the  portion  of 
the  farm  now  owned  by  Hartshorne  and  Patterson  must  first  be 
Bold,  the  part  conveyed  to  Perrine  and  the  Davises  under  their 
answers  must  next  be  sold,  and  the  portion  conveyed  to  Hart 
must  be  sold  last. 

There  is  one  other  question  made  in  this  case,  touching  cer- 
tain payments  alleged  to  have  been  made  on  the  mortgage,  by 
Mr.  Woodlmll ;  this  would  more  properly  have  come  up  on  the 
master's  report,  and  in  fact  the  whole  case  would  have  been 
better  presented  at  the  coming  in  of  his  report.  I  think  Dr. 
Woodhull  a  competent  witness  in  respect  to  his  payments,  fox 
as  to  some  of  the  defendants,  by  "whom  he  is  offered,  he  has 
been  fully  released,  and  he  is  so  involved  in  the  whole  proceed- 
ing as  to  be  balanced  in  his  interest.  If  the  payment  be  applied 
to  this  mortgage,  he  is  liable  for  so  much  more  on  his  own  ob- 
ligation in  the  hands  of  the  complainant,  and  whether  applied 
to  the  one  or  the  other,  it  can  make  no  difference  to  him.  The 
eix  hundred  dollars  is  fully  shown  by  him  to  have  been  paid  on 
this  mortgage,  and  must,.  I  think,  be  a  credit  to  that  amount. 
As  to  the  other  credits  claimed,  I  do  not  think,  from  his  evi- 
dence, they  ever  were  so  applied.  1  leave  the  question  open, 
as  I  should,  to  the  master,  to  take  the  account  in  his  discretioE> 
directing  him  to  use  the  deposition  of  Dr.  "Woodhull  as  a  com- 
petent witness  in  the  cause. 

When  the  master  makes  his  report,  if  any  of  the  parties  see 
ground  for  excepting  to  it,  they  will  be  at  liberty  to  do  so ;  and 
if  upon  drawing  up  the  final  decree,  there  shall  be  any  embar- 
rassment in  its  detail  to  meet  the  views  here  expressed,  it  will 
be  then  settled. 

Reference  to  a  master. 

CITED  in  Weaiherby  v.  Slack,  1  C.  K  Gr.,  491;  Hat/  v.  BramhaO,  <IC.E  tfr.670. 
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Where  one  party  signs  an  agreement  to  do  certain  acts,  after  the  other  shall 
have  performed  on  his  part  conditions  which  are  precedent — the  conditions 
being  performed,  equity  will  decree  a  specific  performance  against  the  par- 
ty who  signed  the  agreement 

There  is  mutuality  in  the  terms  of  such  an  agreement. 

Where  one  party  only  is  bound  by  the  contract,  and  nothing  has  been  done 
nnder  it,  will  equity  decree  a  specific  performance? — Quere. 

BILL  for  the  specific  performance  of  a  contract,  in  the  terms 
following : — 

"  Agreement  between  Isaac  Cole,  of  the  city  of  Camden,  and 
state  of  New-Jersey,  and  Samuel  Laning,  of  the  said  city  and 
state,  dated  this  twenty-eighth  day  of  November,  eighteen  hun- 
dred and  thirty-nine,  witnesseth  as  follows^  to  wit: 

"  1.  The  said  Isaac  Cole  agrees  that  the  said  Samuel  Laning 
shall  have  six  months  from  the  twenty-sixth  day  of  October 
last,  to  raise  the  amount  of  the  purchase  money  which  the  said 
Isaac  Cole  paid  for  the  property  called  Laning's  Row,  and  the 
costs  and  expenses  incident  to  such  purchase,  together  with  in- 
terest at  six  per  cent. ;  and  upon  the  payment  of  the  said  pur- 
chase money,  interest  and  expenses,  the  said  Isaac  Cole  cove- 
nants to  reconvey  the  said  premises  to  the  said  Samuel  Laning ; 
provided  always  that  the  said  Samuel  Laning  shall  raise  the 
said  sum  of  money  upon  mortgage  of  and  upon  the  said  pre- 
mises, for  the  term  of  five  years,  and  for  his  own  and  sole  bene- 
fit ;  and  the  said  reconveyance  shall  not  be  for  the  benefit  or 
advantage  of  any  other  person  than  the  said  Samuel  Laning. 

"  2.  This  agreement  is  upon  the  further  condition,  that  the 
said  Isaac  Cole  shall  have  from  the  date  hereof  the  sole  and  ex- 
clusive possession  of  the  said  premises,  and  shall  receive  the 
rent  therefor  to  his  own  use  ;  and  upon  the  repayment  of  the 
said  purchase  money,  interest  and  expenses,  as  aforesaid,  the 
said  Isaac  Cole  shall  account  for  the  rents  of  the  said  premises, 
after  deducting  repairs. 
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"  In  witness  whereof,  the  said  Isaac  Cole  hath  hereunto  set 
his  hand  and  seal,  the  day  and  year  first  above  written. 

"  ISAAC  COLE.     [L.  S.] 
"  Sealed  and  delivered  in  the  ) 
presence  of  "W.  N.  J."          f 

Various  points  are  involved  in  the  charges  of  the  complain- 
ant's bill,  and  the  defendant's  answer,  which  are  not  necessary 
to  an  understanding  of  the  case.  The  matters  relied  upon  in 
defence  are  stated  in  the  chancellor's  opinion.  The  cause  was 
heard  upon  bill,  answer,  replication  and  proofs. 

Hamilton  and  Wall,  for  complainant. 

Jeffera,  for  defendant. 

THE  CHANCELLOR.  The  property  involved  in  this  suit,  con- 
sists of  a  lot  of  land  in  Cainden,  upon  which  there  are  six  small 
houses.  The  complainant  was  formerly  the  owner  of  the  lot, 
and  built  the  houses  to  let,  but  becoming  embarrassed,  they  were 
Bold  by  the  sheriff  of  Gloucester  to  the  defendant,  on  the  twenty- 
sixth  of  October,  eighteen  hundred  and  thirty-nine,  on  execu- 
tions at  law,  (subject  to  incumbrances,)  for  three  thousand  and 
sixty  dollars.  Whether  any  valid  objection  existed  to  this  sale 
or  not,  is  not  now  to  be  settled,  but  the  complainant  felt  himself 
aggrieved  by  it,  and  being  in  possession,  the  defendant,  who 
was  the  purchaser,  on  the  twenty-eighth  of  November,  soon, 
after  the  sale,  agreed  by  writing,  under  his  hand  and  seal,  to 
reconvey  the  property  to  him,  upon  being  repaid  his  purchase 
money  with  interest  and  expenses,  within  six  months  from  the 
time  of  the  sale,  provided  the  complainant  raised  the  money 
upon  mortgage  upon  the  premises  for  the  term  of  five  years,  and 
the  reconveyance  was  so  made  as  to  enure  to  the  benefit  of  the 
complainant  alone  and  not  other  persons.  There  was  this  fur- 
ther condition,  that  the  defendant  should  have  immediate  pos- 
session of  the  premises,  and  receive,  the  rent  to  his  own  use, 
but  in  case  of  repayment  by  the  complainant,  as  contemplated, 
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the  defendant  was  to  account  for  the  rents  and  profits,  after  de- 
ducting repairs.  This  agreement  was  made  in  a  spirit  of  libe- 
rality and  good  feeling  to  the  complainant,  who  is  represented 
as  an  aged  man  and  unfortunate  ki  business.  It  was  designed, 
no  doubt,  to  benefit  him  alone,and  not  his  creditors  or  any  other 
person.  The  bill  is  filed  for  a  specific  performance  of  this 
agreement,  and  we  are  to  see  whether  any  good  reason  is 
urged  against  its  being  fulfilled. 

Before  the  time  for  the  redemption,  as  fixed  by  the  agree- 
ment, arrived,  Judge  Kogers,  with  other  friends  of  the  com- 
plainant, determined  to  assist  him,  and  the  other  persons  fail- 
ing to  aid  in  the  matter,  the  judge  agreed  to  doit  himself.  Ho 
accordingly  raised  the  money  at  the  Camden  bank,  and  made 
several  efforts  to  get  the  defendants  to  convey  the  property  for 
the  complainant's  benefit,  but  he  failed  in  all.  Mr.  "Wells,  fi- 
nally, acting  in  behalf  of  judge  Rogers,  who  had  become  in- 
firm, put  the  question,  as  he  says,  direct  to  the  defendant,  to 
know  whether  he  intended  to  do  anything  in  the  business,  and 
he  signified  to  him  that  he  did  not.  Here  the  matter  ended. 
No  question  is  made  on  the  tender  of  the  money;  the  defendant 
agreed  to  make  no  objections  on  that  score.  It  was  a  certified 
check  for  three  thousand  dollars,  acknowledged  on  all  hands  to 
be  good,  and  the  amount,  after  deducting  the  rents  of  the  pro- 
perty, must,  I  think,  have  been  sufficient. 

But  it  is  said  by  the  defendant's  counsel,  that  there  is  no  mu- 
tuality in  this  agreement;  the  paper  was  signed  by  the  defendant 
alone,  and  therefore  no  specific  performance  can  be  decreed. 
The  cases  are  far  from  being  uniform  on  this  subject.  Chan- 
cellor Kent,  in  1  John.  Chan.  373,  does  indeed  state  it  to  be  his 
opinion,  that  a  specific  performance  cannot  be  sustained,  when 
one  party  only  is  bound  by  the  agreement;  and  yet  in  7  Yesey, 
265,  and  9  Vesey^  351,  as  he  states  himself,  a  contrary  doc- 
trine prevailed.  The  case  in  11  Vesey,  592,  does  not,  in  my 
view,  overrule  these  decisions,  but  says,  that  lord  Redesdale  has 
intimated  a  doubt  whether  the  court  would  perform  a  contract 
signed  by  one  party,  the  other  not  having  signed  it,,  and  nothing 
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naving  be^n  done  upon  it.  This  is  also  the  purport  of  the  de- 
cision in  1  Schoales  and  Lefroy,  13.  It  must  be  remarked, 
that  chancellor  Kent  does  not  decide  the  case  in  1  John  Chan. 
373,  on  this  point.  The  view  I  take  of  the  present  case,  ren- 
ders it  unnecessary  to  settle  the  question  how  far  the  court  wil ! 
interfere,  when  one  party  only  is  bound  and  nothing  has  been 
done  under  the  agreement,  for  here  was  an  express  condition, 
that  the  complainant  should  deliver  the  possession  of  the  pro- 
perty to  the  defendant,  and  put  him  in  receipt  of  the  rents. 
This  was  done,  and  the  rents  have  actually  been  received  by 
the  defendant,  and  he  cannot  now  say,  after  a  performance  by 
the  complainant,  that  there  was  no  mutuality.  The  complain- 
ant did  not,  indeed,  sign  the  paper,  and  it  was  never  intended 
that  he  should,  but  the  papers  contained  conditions  on  his  part, 
which  the  evidence  shows  he  faithfully  performed.  The  case 
is  this  :  a  party  signs  an  agreement  to  do  certain  things,  after  the 
other  shall  have  performed  on  his  part  conditions  which  are 
precedent ;  these  Conditions  being  performed,  upon  requiring 
the  party  who  signed  the  agreement  to  fulfill  on  his  part,  he 
says,  I  am  not  bound,  because  you  never  signed  the  agreement. 
I  can  see  no  propriety  in  such  a  view  of  the  case.  There  was 
a  mutuality  in  the  very  terms  of  the  agreement,  and  in  the 
language  of  the  cases,  something  has  been  done  under  it,  and 
thece  is  no  doubt  it  had  the  effect,  beside,  to  quiet  all  question 
as  to  the  sheriffs  sale. 

As  little  justice  do  I  perceive  in  the  remaining  ground  taken 
by  the  defendant's  counsel,  that  the  money  was  not  raised  by 
mortgage  for  five  years  on  the  property.  This  was  virtually  so 
done;  judge  Rogers  bound  himself  to  the  complainant,  that  he 
should  have  the  power,  at  any  time  within  five  years,  to  redeem 
the  property  ;  he  proposed  to  take  a  deed  with  this  qualifica- 
tion. Indeed,  it  would  seem  the  parties  were  willing  to  take 
the  deed  in  any  way  that  could  enable  the  complainant,  at  any 
time  within  five  years,  to  regain  his  property,  for  his  own  benefit. 
This  was  within  the  spirit  of  the  defendant's  agreement.  There 
is  nothing  in  the  case  that  shows  the  interference  of  judge  Ko- 
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gers  to  have  .proceeded  on  any  selfish  ground.  He  came  for- 
ward and  designed  to  befriend  the  complainant  by  lending  him 
this  money,  with  power  to  repay  it  and  take  the  property  within 
five  years.  But  the  defendant  declined  to  do  any  thing  about 
it,  which  caused  this  bill  to  be  filed. 

Upon  tho  complainant  thus  tendering  the  defendant  his  mo- 
ney, he  was  bound  to  make  out  and  deliver  him  a  deed  for  the 
property,  and  failing  to  do  so,  the  complainant  was  entitled  to 
come  here  for  the  aid  of  the  court.  It  is  true  that  the  defendant 
cannot  be  required  to  vary  his  agreement,  but  he  must  carry  it 
out  in  its  true  spirit  and  meaning.  The  deed  can  only  be  re- 
quired to  be  made  to  Mr.  Laning,  the  complainant,  for  such  is 
the  defendant's  agreement,  and  that  too  upon  the  complainant 
having  a  loan  of  the  money  for  five  years  from  the  time  ths 
money  was  tendered  by  judge  Rogers.  There  was,  indeed, 
from  the  evidence,  some  ambiguity  in  the  negociations  between 
the  defendant  and  judge  Rogers,  and  his  friend  Mr.  Wells  ;  but 
looking  at  the  substance  of  what  then  passed,  and  the  motives 
which  evidently  actuated  judge  Rogers,  there  is  enough  to  in- 
duce me  to  think  the  complainant  did  sufficient  to  entitle  him, 
at  the  hands  of  the  defendant,  to  be  restored  to  the  title  of  his 
property. 

There   must  be  a  reference  to  a  master,   to   ascertain  the 

amount  paid  by  the  defendant  for  the  property,  with  interest 

and  expenses ;   also,  the  amount  received  by  him  for  rents  and 

profits  after  deducting  repiirs.      The  question  as  to  costs 

further  equity,  reserved. 

Order  accordingly. 

CITED  in  Young  v.  Paid,  2  Stock.  406  :  Vuititw}  v.  Dam,  10  G.  E.  Or.  274. 
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SAMUEL  SHIELDS  v.  JOHN  AENDT. 

The  jurisdiction  of  a  court  of  equity  in  cases  of  waste  and  nuisance,  is  of  a 
preventive  character,  and  comes  in  aid  of  the  courts  of  law.  It  is  founded 
on  the  necessity  created  by  irreparable  mischief,  and  the  inadequacy  of  pe- 
cuniary compensation. 

The  diverson  of  a  water-course  from  its  accustomed  channel,  is  a  nuisance, 
which,  before  the  nuisance  is  created,  may  and  should  be  restrained  by  in- 
j  unction.  No  mere  pecuniary  compensation  will  answer  the  ends  of  jus- 
tice. 

rhe  mere  denial  of  the  complainant's  right  by  the  defendant,  in  his  answer, 
will  not  oust  this  court  of  its  jurisdiction  to  interfere  by  injunction. 

In  cases  of  doubt,  the  right  should  usually  be  established  at  law,  before  the 
granting  of  an  injunction. 

A  long  enjoyment  of  a  right,  will  entitle  the  party  to  an  injuntion  to  restrain 
a  private  nuisance,  even  though  the  defendant  may  deny  the  right;  and 
the  court  will  exercise  its  discretion  whether  to  order  a  trial  at  law  or  not, 
before  granting  an  injunction — always  inclining,  if  there  be  reasonable 
doubt,  to  put  the  case  to  a  jury. 

Any  particular  use  of  water,  or  diversion  from  its  accustomed  channel  for 
twenty  years,  undisturbed  and  uninterupted,  will  raise  the  presumption  of 
a  grant 

It  seems,  too,  that  as  twenty  years'  possession  will  give  a  right,  so  a  nonuser 
for  the  like  term  will  put  an  end  to  it 
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To  constitute  a  watercourse,  there  must  be  a  stream  usually  flowing  in  a  par- 
ticular direction,  though  it  need  not  flow  continually. 

A  hollow  or  ravine,  through  which  water  flows  only  in  times  of  rain  or  the 
melting  of  snow,  is  not,  in  legal  contemplation,  a  water-course. 

If  a  party  unlawfully  turns  a  stream  of  water  upon  the  land  of  an  adjoining 
proprietor,  no  right  to  the  water  is  thereby  conferred,  and  the  wrong  doer 
may  divert  the  water  again  at  any  time  within  twenty  years. 

The  diversion  of  a  stream  of  water,  or  any  part  of  it,  by  a  complainant,  after 
the  allowance  of  a  writ  of  injunction  in  his  favor,  and  before  the  service 
of  the  writ,  is  an  abuse  of  the  process  of  the  court 

Costs  disallowed  to  a  successful  party,  on  the  grounds  that  his  own  unlawful 
act  led  to  the  controversy,  and  that  great  and  unnecessary  expense  was 
occasioned  by  the  examination  of  numerous  witnesses. 

THE  complainant  filed  his  bill  of  complaint  in  this  cause 
against  the  defendant,  on  the  twenty-first  of  May,  eighteen 
hundred  and  thirty-nine,  to  injoin  him  from  diverting  an  an- 
cient water-course,  which  was  used  and  accustomed  to  flow,  in 
its  natural  channel,  upon  the  lands  of  the  complainant,  contigu- 
ous to  those  of  the  defendant,  about  seventy  yards  along  their 
respective  line  of  lands,  and  thence  to  reflow  upon  the  lands 
of  the  defendant. 

The  bill  states  that  the  parties  reside  in  Mansfield,  Warren 
county,  upon  adjacent  farms.  That  at  the  time  of  the  purchase 
of  the  defendant's  farm,  some  years  since,  there  was,  and  still  is, 
'a  certain  ancient  water-course  crossing  the  said  farm  nearly  at 
right  angles  at  the  Spruce  Run  turnpike  road,  and  always  ac- 
customed to  flow  in  a  south-western  direction  entirely  across 
and  over  the  said  farm,  and  in  and  upon  the  lands  next  adja- 
cent, being  the  complainant's,  lying  south  thereof.  That  the 
said  ancient  water-course  was  always  used  and  accustomed  to 
flow  in  its  natural  channel,  by  its  circuitous  route,  in  and  upon 
the  said  lands  of  the  complainant,  an  easterly  course,  a  distance 
of  about  seventy  yards,  to  a  certain  other  point  in  the  line  of 
the  defendant's  lands,  wrhence  it  reflowed  in  and  upon  the  de- 
fendant's lands,  and  so  continued  and  flowed  and  passed  off  into 
the  Musconetcong  river. 

That  the  complainant  had  formerly  owned  and  occupied  an- 
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other  farm,  about  half  a  mile  south  of  the  said  defendant's 
farm,  which  being  destitute  of  water,  proved  a  great  incon- 
venience and  loss  to  the  complainant.  That  in  the  spring  of 
eighteen  hundred  and  thirty -five,  complainant,  jointly  with  one 
John  Strader,  jun.,  purchased  the  premises  adjacent  to  the 
farm  of  the  defendant,  and  known  as  the  Creveling  farm,  con- 
taining about  one  hundred  and  twenty-two  acres,  and  lying 
immediately  adjacent,  the  whole  length  thereof,  from  north- 
east to  south  west,  and  valuable  for  agriculture  and  pasturage, 
and  that  in  October  of  the  same  year,  the  complainant  became 
the  sole  proprietor  of  the  said  farm. 

That,  having  experienced  the  great  inconvenience  of  culti- 
vating lands  destitute  of  springs  and  natural  water-courses,  he 
was  the  more  anxious  to  own  and  occupy  the  farm  in  question, 
chiefly  on  account  of  the  natural  water-course,  at  that  time  in 
full,  free,  undiminished  and  uninterrupted  flow  in  and  upon 
that  portion  thereof  above  described ;  and  the  better  to  enjoy 
those  advantages,  he  purchased  other  tracts  of  land  to  enlarge 
his  said  farm  the  following  year — one  lot  of  fifteen  acres,  and 
another  containing  fifty-nine  acres  ;  and  in  the  spring  of  that 
year,  eighteen  hundred  and  thirty  six,  the  complainant  moved 
with  his  family  upon,  and  occupied  the  said  farm  and  prem- 
ises, then  containing  about  one  hundred  and  ninety-four  acres 
of  land,  and  there  continued  until  the  time  of  filing  his  bill  of 
complaint. 

That  he  repaired  the  mansion,  erected  a  large  and  commo- 
dious barn,  wagon-house,  and  other  suitable  out,  buildings,  at 
considerable  c6st,  and  put  up  long  lines  of  board  fences,  and 
others  of  post  and  rails,  and  laid  out  his  said  premises  in  sepa- 
rate fields,  connecting  the  whole  by  lanes  and  fenced  avenues, 
leading  directly  to  the  said  water-course,  herein  above  de- 
scribed, flowing  in  its  natural  and  accustomed  channel,  in  a 
circuitous  course,  above  seventy  yards,  in  and  upon  a  certain 
portion  of  the  said  premises,  for  the  needful  accomodation  and 
sustenance  of  the  horses  and  cattle  of  the  complainant,  upon 
his  premises,  as  a  watering  place. 
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That  the  same  is  an  ancient  water-course,  and  used  to  flow 
as  designated  above,  in  its  old  accustomed  channel,  descending 
from  the  mountains,  beyond  the  memory  of  man,  except  only 
a  short  time  dissappearing  in  a  sink-hole.  That,  by  reason  of 
ditching  along  the  line  of  the  ancient  stream,  and  the  natural 
flow  of  waters  from  its  immediate  vicinity,  the  said  ancient 
natural  water-course  revived  and  increased,  and  hath,  as  ever 
before,  continued  to  flow  on  in  its  ancient,  natural  and  accus- 
tomed channel.  That  its  use  is  wholly  indispensable  and  in- 
valuable to  complainant,  to  be  deprived  of  which,  will  inevita- 
bly impoverish  his  said  farm,  subject  him  to  great  loss  and  in- 
convenience, and  render  the  said  plantation  compartively  worth- 
less, and  all  his  recent  expenditures  of  accommodation  and 
improvement  an  idle  waste  of  time  and  money. 

The  bill  further  charges,  that  the  defendant,  aware  of  these 
premises,  and  greatly  envying  the  progressive  improvement  of 
the  complainant's  farm,  did,  for  sheer  malice,  and  without  any 
motive  of  personal  advantage  or  interest,  but  solely  to  vex, 
harass,  and  injure  the  complainant  in  mind  and  estate,  and 
•  impede  his  progress  in  husbandry,  about  two  years  since,  cut  a 
ditch  about  four  feet  wide  at  top,  and  three  feet  at  bottom,  and 
eighteen  inches  deep,  in  a  straight  line  along  the  partition  line 
fence  between  them,  about  three  feet  distant,  where  the  soil 
was  firm  and  unbroken,  a  distance  of  about  fifty  yards,  and 
nearly  parallel  with  that  portion  of  the  ancient  water-course 
lying  upon  the  complainant's  premises  immediately  adjacent, 
designated  as  his  watering  place  aforesaid,  and  in  such  position 
at  the  extremities  of  this  said  ditch  that  a  few  hours'  labor  or 
an  ordinary  freshet,  would  naturally  connect  the  same  with  tha 
natural  course  of  the  said  stream  and  ancient  water-course,  and 
thus  turn  the  same  wholly  upon  the  lands  of  defendant,  and 
dry  up  the  complainant's  said  watering  place.  That,  early  in 
the  spring  of  eighteen  hundred  and  thirty-nine,  the  freshets 
broke  away  the  ground  at  the  end  of  said  ditch,  and  that  the 
water  from  his  safd  watering  place  was  running  into  the  ditch 
formed  by  the  defendant;  that  the  complainant  thereupon  re- 
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quested  defendant  to  go  down  the  line  of  lands  with  him  ;  he 
did  so,  and  while  there,  at  the  said  ditch,  he  charged  defendant 
with  having  cut  it,  with  the  intent  that  the  water  should  break 
into  it  from  the  natural  stream,  and  draw  the  water  off  from 
his  premises  ;  and  that  if  the  defendant  did  not  stop  the  ditch 
and  turn  the  water  back  again,  the  complainant  would  be 
obliged  to  bring  an  action  against  him  ;  whereupon  defendant 
desired  complainant  would  give  him  time,  until  the  following 
week,  to  take  counsel,  which  was  refused  ;  complainant  insist- 
ing that  defendant  knew  it  was  a  great  disadvantage  to  him, 
and  of  no  use  to  defendant,  and  that  he  would  not  have  it  for 
thousands  of  dollars  ;  that  the  defendant  did  thereupon  stop  the 
waste  and  turn  back  the  stream  by  stones,  and  at  the  same 
time  informed  complainant  that  he  intended  to  take  the  water 
out  of  the  channel  at  the  turnpike  road,  and  lead  it  out  at  his 
(defendant's)  house ;  and  complainant  forbid  him  doing  BO, 
declaring  that  if  he  attempted  such  a  thing  he  would  prosecute 
him. 

That  the  defendant  afterwards  commenced  digging  large 
drains  and  ditches  upon  his  said  farm,  and  dammed  up  the  said 
ancient  water-course  at  the  said  turnpike  road,  with  the  avowed 
intent  and  purpose  of  turning  the  waters  thereof  from  their  ac- 
customed natural  channel,  upon  and  across  his  said  farm,  lead- 
ing them  to  his  own  house,  and  diverting  them  altogether  from 
the  watering  place  of  the  complainant,  and  had  in  fact  turned 
a  large  proportion  thereof  out  of  the  natural  channel,  thereby 
diminishing  the  usual  and  necessary  supply  of  water  at  com- 
plainant's watering  place,  to  his  great  inconvenience  and  detri- 
ment, and  contrary  to  equity  and  good  conscience,  and  to  the 
manifest  wrong  and  injury  of  complainant. 

The  bill  prays  an  injunction  to  restrain  the  defendant,  his 
servants,  &c.  from  diverting  any  part  whatever  of  the  waters 
of  the  ancient  water-course  out  of  their  accustomed  channel, 
and  especially  from  doing  any  act  whereby  the  ancient  watering 
place  upon  the  complainant's  farm  may  be  in  any  wise  affected 
or  injured,  and  his  full  enjoyment  thereof  abridged  or  impaired; 
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and  that  if  they  have  done  any  act  whereby  the  same  has  been 
in  any  wise  diverted,  diminished,  injured,  or  impaired,  that 
they  do  forthwith  return  and  restore  the  said  waters  to  their 
ancient  and  accustomed  channel. 

On  filing  the  bill  an  injunction  was  ordered  to  issue,  re- 
straining the  defendants  from  doing  any  act  to  divert  the  an- 
cient water-course. 

The  defendant,  by  his  answer,  filed  on  the  fourth  day  of  Sep- 
tember, eighteen  hundred  and  thirty-nine,  states  that  he  owns 
a  certain  farm  in  the  township  of  Mansfield,  in  the  county  of 
Warren,  where  he  now  resides,  and  has  resided  since  the  spring 
of  the  year  eighteen  hundred  and  thirty-one,  and  adjoining  to  a 
certain  other  farm,  lying  southerly  of  the  defendant's,  now  oc- 
cupied (and  owned  as  this  defendant  supposes)  by  the  com- 
plainant, and  upon  which  the  complainant  has  made  valuable 
improvements,  as  in  the  said  bill  is  set  forth. 

That  when  he  moved  to  the  farm  whereon  he  now  resides, 
there  was  no  water  flowing  across  and  over  the  same,  and  upon 
the  lands  next  adjacent,  and  lying  southerly  thereof, except  im- 
mediately after  a  rain  and  upon  the  melting  of  the  snow;  that 
there  was  anciently,  as  defendant  has  been  informed,  a  small 
stream  flowing  from  the  hills  and  valleys,  and  crossing  the 
farms  which  lie  easterly  of  the  defendant's,  until  it  was  lost,  and 
entirely  disappeared  in  a  sink-hole  upon  the  farm  of  John  and 
Peter  Wyer,  which  is  the  third  farm  easterly  from  this  defend- 
ant's, between  which  and  the  defendant's  farm,  lie  two  others, 
to  wit,  Joseph  Carter's  and  Barijamin  Reigle's;  that  after  the 
Morris  canal  was  made,  this  stream  became  larger  than  it  for- 
merly was,  as  this  defendant  has  been  informed,  and  hearing 
in  the  summer  of  eighteen  hundred  and  thirty-two,  that  his 
neighbors,  theWyere,Reigleand  Carter,  above him,were  ditch- 
ing upon  their  lands,  in  order  to  lead  the  said  stream  across 
their  farms,  he  also  immediately  commenced  digging  a  ditch 
across  his  own  farm,  (which  ditch,  and  the  others  hereinafter 
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referred  to,  are  delineated  upon  a  map  or  draught  annexed  tc 
the  answer,  and  which  he  desires  may  be  taken  as  part  there- 
of, that  when  he  came  to  the  line  between  him  and  the  farm 
now  occupied  by  the  complainant,  then  belonging  to  the  heirs 
ofCreveling,  as  he  understood,  being  desirous  of  getting  rid  of 
the  water  at  that  time,  he  pushed  it  through  under  the  fence, 
whence  it  found  its  way  along  the  line,  and  upon  the  said  ad- 
joining farm,  about  forty-five  yards,  when  it  returned  and 
flowed  down  upon  the  defendant's  farm,  to  an  ancient  water- 
ing place,  very  near  said  complainant's  house,  where  it  formed 
a  considerable  pond  upon  the  line  between  complainant  and 
defendant;  that  near  where  this  ditch  strikes  said  line  fence, 
between  complainant  and  defendant,  there  was  a  low  piece  of 
ground,  covered  with  bogs,  and  grown  up  with  wild  grass, 
which  extended  a  little  way  upon  complainant's  farm,  and 
from  which,  in  the  spring  of  the  year  several  small  springs  is- 
sued, some  upon  defendant's  land,  and  some  upon  the  com- 
plainant's; but  this  defendant  has  never  heard,  although  he 
has  made  particular  inquiry,  that  there  was  an  ancient  water- 
ing place  kept  at  this  spot,  nor  does  he  believe  there  ever 
was,  until  the  complainant  made  one  there,  and  to  which  he 
lias  lately  made  a  lane  avenue. 

That  in  time  of  high  water,  the  said  ditch  would  overflow, 
and  the  water  spread  over  defendant's  land  and  cover  the  same, 
and  that  solely  with  a  view  to  prevent  this  in  some  measure, 
and  to  benefit  himself,  and  not  out  of  mere  malice  towards  the 
complainant,  or  to  vex,  harass  and  injure  him  in  mind  or  es- 
tate, he  dug  a  shallow  ditch  along  the  line  upon  his  own  farm, 
to  carry  oil'  the  surplus  water. 

Denies  that  he  ever,  to  his  recollection,  said  that  he  intend- 
ed to  take  the  whole  of  the  water  out  of  the  channel  at  the 
turnpike  road,  and  lead  it  down  to  his  house. 

Admits  that  he  has  commenced  digging  a  new  ditch  from 
the  stream  at  the  turnpike,  for  the  purpose  of  leading  a  part  of 
the  water  to  his  house,  where  he  has  no  running  water  at  the 
door ;  that  he  has  made  small  drains  from  it,  to  water  his  mea- 
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dows  ;  and  that  at  the  house,  he  intends  to  discharge  the  watei 
into  the  ancient  watering  place  or  pond  above  mentioned,  neai 
complainant's  house  ;  and  in  order  to  turn  a  part  of  the  watei 
into  the  said  ditch,  it  became  necessary  to  level  the  bed  of  the 
stream  at  the  turnpike,  with  the  ditch  ;  that  accordingly,  on 
the  day  before  the  serving  of  the  injunction,  a  part  of  the  watei 
was  running  into  the  new  ditch,  but  before  the  next  Monday 
the  mouth  of  the  new  ditch  was  stopped  by  some  person  or  per 
sons  unknown  to  defendant,  and  the  whole  of  the  \vater  turned 
Lack  into  the  old  ditch;  that  then  the  injunction  was  served 
on  defendant,  forbidding  him  to  divert  any  part  whatever  of 
the  water. 

Insists  that  the  defendant  had  a  perfect  right  to  make  the 
Baid  new  ditch  and  drains,  inasmuch  as  the  said  stream  of  wa 
ter  was  originally  brought  upon  his  premises  by  ditching  from 
farm  to  farm,  in  the  manner  herein  before  stated  ;  and  inas- 
much as  there  never  was,  in  the  recollection  of  the  oldest 
people  in  the  neighborhood,  and  as  defendant  verily  believes, 
any  ancient  stream  of  water  flowing  across  his  said  farm,  and 
upon  the  farm  of  the  said  complainant,  except  in  a  time  of  a 
freshet  or,  melting  of  the  snow,  as  before  stated. 

The  complainant  having  filed  his  replication,  a  large  amount 
of  testimony  was  taken  by  both  parties,  principally  in  regard 
to  the  character  and  duration  of  the  water  course,  and  whether 
its  flow  upon  the  complainant's  land  was  natural  or  artificial. 
The  cause  came  on  for  final  hearing  at  the  July  term,  eighteen 
hundred  and  forty-two,  upon  the  pleadings  and  proofs. 

Hamilton  and  II.  W.  Green,  for  complainant. 
Vroom  and  7.  II.  Williamson,  for  defendant. 

Cases  cited  by  the  complainant's  counsel  :  Angel,  1  —  5,  33,  42, 
50;  Saxion,  137,  189;  1  Yesey,  sen.  543  ;  2  John.  6%<m.272, 
4G3,  470  ;  Eden  on  Inj.  166  ;  C  Yesey,  707  ;  3  Vesey, 


242  CASES  IN  CHANCERY, 

Shields  v.  Arndt. 

139  ;  American  Jurist,  Oct.  1829,  p.  205  ;  6  East.  208  : 
Saxton,  187  ;  Sim.  and  Stu.  190  ;  5  Hals.  78,  80  ;  3  Hals. 
149  ;  3  Kent 8  Com.  439,  441 ;  4  Bingkamts  N.  C.  381. 

Cases  cited  by  defendant's  counsel :  4  Mason,  400  ;  6  East 
214;  Angel,  74;  1  Vernon,  120  ;  Drewry  on  2nj.  237:  16 
Vesey,  161 ;  2  /Strom*.  333,  352  ;  2  F««ey,  *en.  452 ;  3  John. 
Chan.  282  ;  Eden  on  Inj.  157,  166,  167,  188 ;  Hopkins,  416 ; 
4  ZTe;i.  and  Mun.  474  ;  Angel,  174 ;  3  J/is/1.  688  ;  Prec.  in 
Chan.  530 ;  3  Mer.  624,  628. 

THE  CHANCELLOR.  This  is  a  controversy  between  two  very 
respectable  and  responsible  persons  of  the  county  of  Warren. 
It  respects  the  right  to  water,  which  the  complainant  insists 
should  flow  to  his  land,  for  watering  his  cattle,  and  which  right 
is  denied  him  by  the /defendant.  Difficulties  of  this  kind  are 
generally  serious  in  their  character,  and  often  embarassing  in 
their  adjustment.  A  stream  of  water  is  not  only  of  the  highest 
utility  to  a  farmer,  but  it  is  also  pleasant  and  cheerful  to  the 
eye.  The  case  involves  no  privileges  connected  with  a  mill  or 
mill  seat;  the  stream  is  small,  and  its  only  use  is  for  domestic 
and  agricultural  purposes.  I  have  felt  it  my  duty  to  look  with 
care  into  this  case,  as  well  from  my  great  respect  for  the  feel- 
ings of  the  parties,  who  I  perceive  have  it  much  at  heart,  as  to 
satisfy  them  that  the  conclusion  to  which  I  have  come  has  been 
attained  upon  sound  and  well  established  principles. 

The  complainant,  by  his  bill,  charges,  that  for  many  years 
he  owned  and  occupied  a  farm  of  one  hundred  acres,  about  half 
a  mile  south  of  the  defendant's,  and  which  being  destitute  of 
water,  proved  a  severe  inconvenience.  That  an  opportunity 
presenting  itself,  in  the  year  eighteen  hundred  and  thirty-five, 
he  purchased  the  farm  lying  between  him  and  the  defendant, 
of  one  hundred  and  twenty-two  acres,  and.  that  a  principal  in- 
ducement was  to  posess  himself  of  a  stream  of  water  running 
from  the  defendant's  land.  That  the  defendant  is  the  owner 
and  in  possession  of  the  adjoining  farm,  over  which  there  is  an 
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ancient  water-course  flowing  from  the  Spruce  Run  turnpike, 
on  to  the  complainant's  land.  That  this  stream  was  flowing 
there  when  the  complainant  purchased  the  last  tract,  commonly 
called  theCreveling  farm,  and  was  always  theretofore  accustom- 
ed to  flow  in  its  natural  channel. 

The  complainant  states  that  he  has  bought  other  lands,  and 
repaired  and  improved  the  buildings  ;  and  especially  in  reference 
to  this  water,  has  put  up  long  lines  of  board  fence,  and  made 
lanes  on  his  place  leading  to  it,  as  a  permanent  watering  place 
for  his  horses  and  cattle.  The  stream  is  said  to  have  disappea- 
red for  a  short  time  in  a  sink-hole,  but  by  ditching  along  the 
line  of  the  stream  and  the  leflow  of  the  water,  it  again  revived 
and  returned  to  its  ancient,  channel.  The  use  of  this  water  is 
declared  to  be  indispensable,  and  the  want  of  it  to  render  the 
complainant's  farm  and  improvements  comparatively  worthless. 

After  thus  describing  the  situation  of  the  parties,  and  their 
lands,  the  grievances  are  thus  stated : — That  the  defendant, 
about  two  years  before,  dug  a  ditch  near  the  partition  line  be- 
tween the  two  farms  of  the  complainant  and  defendant,  and 
so  near  to  the  place  where  the  water  run,  as  to  endanger  its 
breaking  away  and  carrying  it  down  the  new  ditch  on  the 
defendant's  side ;  and  observing  that  such  would  be  the  result, 
the  complainant  sent  to  the  defendant  and  caused  him  to  fill  it 
up  with  stones  and  turn  the  stream  back.  That  upon  doing 
this,  he  informed  the  complainant  of  his  determination  to  take 
the  water  from  its  channel  near  the  turnpike  road,  and  lead  it 
down  to  his  house,  and  that  he  has  actually  commenced  dig- 
ging a  drain  for  that  purpose,  and  dammed  up  the  ancient 
water-course,  and  turned  a  portion  of  the  water  into  such  new 
drain. 

The  prayer  of  the  bill  is,  that  an  injunction  may  issue,  re- 
straining the  defendant  from  thus  diverting  this  ancient  stream, 
of  water.  The  bill  being  verified,  an  injunction  was  ordered, 
in  conformity  with  its  prayer.  The  terms  of  the  injunction  are 
broad  enough  to  cover  any  diversion  of  the  water,  but  from 
the  scope  of  the  bill,  it  is  quite  manifest,  it  was  only  intended 
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to  apply  to  the  water  flowing  from  the  turnpike,  and  not  to  the 
ditch  near  the  partition  line.  That  had  already  been  put  al 
rest,  by  the  act  of  the  defendant,  in  turning  back  the  stream, 
and  it  was  doubtless  introduced  into  the  bill  to  show  the  aggra- 
vated character  of  the  defendant's  conduct. 

To  this  bill  the  defendant  answered,  and  has  placed  his  de- 
fence on  the  broad  ground,  that  the  stream  in  question  is  not 
.an  ancient  water-course,  and  therefore  the  complainant  lias  no 
right  to  it.  The  defendant  states,  that  he  purchased  his  farm 
and  moved  on  it  in  the  year  eighteen  hundred  and  thirty-one, 
and  that  at  that  time  this  stream  did  not  run  on  his  land  at  all, 
except  in  times  of  freshet,  when  it  would  flow  not  only  on  to 
him,  but  his  neighbors.  That  the  stream,  prior  to  that  time, 
came  down  no  farther  than  Wyer's  farm,  which  is  the  third 
farm  above  his,  and  there  disappeared  in  a  sink-hole.  That  in 
the  year  eighteen  hundred  and  thirty-two,  observing  his  neigh- 
bors above  ditching,  he  dug  a  ditch  across  his  own  land,  and 
pushed  the  water  through  the  fence  on  the  adjoining  farm,  now 
Dwned  by  the  complainant.  The  defendant  admits  that  he  dug 
a,  ditch  along  the  partition  fence,  but  denies  that  it  was  done 
from  any  improper  motive,  but  to  carry  off  the  surplus  water  in 
time  of  freshets.  He  also  admits  the  digging  of  the  ditch  near 
the  turnpike,  and  his  intention  to  turn  the  water  down  to  his 
house  for  domestic  purposes,  and  to  lead  it  through  drains  to 
water  his  meadows.  The  defendant  further  complains,  that 
just  before  the  service  of  ths  injunction,  the  water  was  turned 
back  into  the  former  channel  ;  and  he  insists  upon  his  right  to 
make  the  ditch,  and  to  use  the  water  in  the  way  proposed. 

This  statement  shows  the.  position  of  the  case,  and  that  the 
parties  are  at  issue  on  a  question  of  legal  right.  There  has 
been  a  mass  of  evidence  taken,  unexampled  in  the  court,  and 
the  cause  is  brought  to  a  final  hearing  on  the  merits. 

The  first  consideration  that  presents  itself,  and  which  was 
fully  discussed  on  the  argument,  relates  to  the  power  of  a  court 
of  equity  over  such  a  case. 

Upon  the  case  made  by  the  bill,  I  had  no  doubt  at  the  time, 
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and  hare  none  now.  The  jnrisdiction  of  this  court  is  of  a  pre- 
ventive character  in  cases  of  waste  and  nuisance,  and  comes  in 
aid  of  the  courts  of  law.  It  has  long  been  exercised,  and  with 
great  usefulness.  It  is  founded  on  the  necessity  created  by  an 
irreparable  mischief,  and  the  inadequacy  of  pecuniary  compeu- 
sation. 

The  right  to  have  water  flow  in  its  accustomed  channel,  is 
an  acknowledged  principle,  for  a  breach  of  which  the  party 
injured  may  have  his  redress  by  suit  at  law,  and  in  many  cases 
by  injunction.  No  mere  pecuniary  compensation  will  answer 
the  ends  of  justice,  and  if  the  design  is  discovered  in  time,  be- 
fpre  the  nuisance  is  carried  into  effect,  may  and  should  be  re 
strained.  The  elementary  treatises  are  full  of  cases  of  tliK 
character  and  they  will  be  found  sustained  by  authority  :  Fon 
Hangups  Equity ',  3,  in  notes;  Angel  on,  Water-courses,  75 
1  Vesey,  sen.  476,  543 ;  2  Vernon,  390 ;  2  John.  Chan.  164; 
Saxton,  192. 

But  it  was  not  so  much  against  the  general  jurisdiction  ol 
the  court,  that  the  objection  is  raised,  as  to  its  exercise,  when 
the  defendant,  as  in  this  case,  denies  the  complainant's  right 
It  is  the  province  of  this  court,  as  the  defendant's  counsel  insist 
not  to  try  this  right,  that  belonging  alone  to  a  court  of  law,  bul 
to  quiet  the  possession  whenever  that  right  has  been  ascertained 
and  settled.  If  it  be  intended  to  say,  that  a  defendant  setting 
up  this  right  by  his  answer,  thereby  at  once  ousts  this  court  of 
jurisdiction,  I  cannot  assent  to  it,  for  it  would  put  an  end  very 
much,  to  the  exercise  of  an  important  branch  of  the  powers  of 
the  court.  This  question  of  right  to  water  is  often  a  very  d3- 
bateable  matter,  and  it  would  be  quite  easy  for  a  defendant  to 
satisfy  his  conscience  in  his  own  favor.  If  it  be  intended  to  go 
no  further  than  that  it  is  a  question  which  should  be  sent  to  law 
in  cases  of  doubt,  and  often  should  before  injunction  be  first 
there  established  by  trial  and  judgment,  then  I  agree  to  the 
proposition.  A  long  enjoyment  by  a  party  of  a  right,  will  en. 
title  him  to  restrain  a  private  nuisance,  even  though  the  defend- 
ant may  deny  the  right,  and  the  court  will  exercise  its  discre- 
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tion  whether  to  order  a  trial  at  law  or  not,  always  inclining  to 
put  the  case  to  a  jury  if  there  be  reasonable  doubt.  In  the 
case  cited'  from  2  John.  Chan,  the  chancellor  refused  to  send 
the  question  of  right  to  be  tried  at  law,  saying  it  was  clear 
enough ;  and  a  case  is  cited  from  Prec.  in  Ch.  530,  where  a 
plaintiff  who  had  long  been  in  possession  of  a  water-course,  was 
quieted  by  injunction,  though  he  had  not  established  his  right 
at  law. 

We  must  then  look  at  the  case  on  its  merits,  and  there  are 
a  few  plain  and  well  settled  principles  that  must  control  it. 
Water  must  be  allowed  to  run  in  its  accustomed  channel,  and 
may  be  used  by  all  the  riparian  owners  through  whose  lands 
it  may  run,  but  it  must  be  so  used  as  not  to  deprive  those  lower 
down  on  the  stream,  of  its  use  in  the  way  which  they  have 
been  accustomed  to  use  it.  There  is,  however,  a  length  of  time, 
and  which  in  England  and  in  this  state  is  twenty  years,  in 
which  any  particular  use  of  water,  or  diversion  from  its  ac- 
customed channel,  if  undisturbed  and  uninterrupted,  will  raise 
the  presumption  of  a  grant.  It  is  said,  too,  and  upon  the  same 
reason,  that  as  twenty  years'  possession  will  give  a  right,  so  a 
nonuser  for  the  like  term  will  put  an  end  to  it.  This  subject 
will  be  found  very  clearly  discussed  in  3  Kent's  Com.  353,  and 
in  Angel  on  Water-courses,  70.  What  constitutes  a  water- 
course, should  also  be  well  settled,  and  must  be  kept  in  mind, 
in  looking  into  the  evidence  in  this  case.  Many  of  the  wit- 
nesses evidently  call  a  declivity  into  which  the  water  must  run, 
if  there  bo  water,  a  water-course,  and  all  their  opinions  are  ex- 
pressed upon  that  idea.  One  of  them,  upon  being  asked  what  he 
ii  leant  by  a  water-course,  says,  where  it  would  run  if  there  was 
water  to  run  ;  others  say  they  consider  it  an  ancient  water-course 
because  it  is  a  place  where  in  a  freshet  it  would  run.  This  is  the 
prevailing  view  taken  by  the  witnesses,  and  they  are  correct,  so 
far  as  they  describe  the  course  that  the  water  would  flow  ;  but 
vrheri  speaking  of  a  water-course,  something  more  is  intended. 
I'here  must  bo  water  as  well  as  land,  and  it  must  be  a  stream 
.usually  flowing  in  a  particular  direction  :  it  need  not  flow  con- 
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tinually ;  many  streams  in  the  country  are  at  times  dry.  There 
is  a  wide  difference,  however,  and  the  distinction  is  well  known, 
between  a  regular  flowing  stream  of  water,  which  at  certain 
seasons  is  dried  up,  arfd  those  occasional  bursts  of  water,  which 
in  times  of  freshet  or  melting  of  snows,  descend  from  the  moun- 
tains and  inundate  the  country. 

Carrying  with  me  these  principles,  and  which  I  believe  in- 
disputable, I  have  looked  into  this  evidence,  and  after  some 
labor,  come  to  a  conclusion  upon  it,  entirely  satisfactory  to  my 
own  mind.  In  such  a  volume,  it  could  not  be  otherwise,  than 
that  there  should  be  much  discrepancy.  It  will  always  be  so 
where  it  depends  on  matter  of  opinion,  or  where  the  occurrencer 
are  of  ancient  date.  And  yet  I  am  not  disposed  to  think,  aftei 
A  second  reading,  that  there  is  as  much  actual  difference  as  I 
supposed,  though  there  is  some  of  the  evidence  utterly  irrecon 
cilable  with  any  other  than  the  view  given.  In  all  such  case.' 
the  court  must  be  governed  by  the  weight  of  evidence,  aftei 
placing  upon  it  all  the  most  charitable  construction  for  thf 
witnesses.  Nor  have  I  so  much  doubt  on  which  side  this  is,  as  tc 
think  it  proper  to  send  the  case  down  for  a  trial  at  law.  Indeed, 
the  evidence  is  all  here,  and  I  feel  that  I  should  meet  it  and 
decide  upon  it.  The  conclusion  to  which  I  come  is,  that  the 
complainant  has  failed  to  show  his  right  in  the  stream  in  ques 
tion,  as  an  ancient  water-course.  That  whatever  might  have 
been  the  original  course  of  this  water,  there  has  elapsed  a  period 
of  more  than  twenty  vears,  during  which  it  has  been  detained 
on  the  farms  above,  and  upon  which  a  grant  may  be  presumed. 

The  term  of  twenty  years,  in  New-Jersey,  limits  the  action 
3f  ejectment,  and  bars  the  right  of  entry  on  lands.  The  same 
principle  applies  to  the  present  case.  The  evidence,  even  upon 
the  complainant's  side,  would  leave  much  doubt  upon  this  part 
?f  the  case ;  for  many  of  the  witnesses,  and  particularly  Aaron 
Myers.  Frederick  Medagh,  William  II.  Lane,  Adam  Rinehart, 
John  Late,  Luther  C.  Carter,  Jacob  Myers,  John  Parke,  and 
John  Scott,  all  confine  the  running  of  the  water  over  the  turn- 
pike, to  freshets.  Added  to  these,  the  evidence  of  the  defend* 
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ant  is  entirely  satisfactoy,  and  must  be  so,  I  think,  to  any  im- 
partial mind,  of  the  true  state  of  the  facts.  These  witnesses, 
many  of  them,  were  the  former  owners  and  occupants  of  the 
farms  now  belonging  to  these  parties ;  men  that  ploughed  and 
reaped  on  the  very  spot  now  called  the  water-course. 

Colonel  William  McCullogh  formerly  owned  those  farms,  and 
that  more  than  forty  years  ago ;  his  son,  William  B.  McCul 
logh,  lived  there  with  his  father,  and  was  often  over  the  land ; 
Captain  Henry,  forty  years  ago,  lived  for  twelve  years  on  the 
defendant's  farm ;  John  Skinner  lived  two  years  on  the  com 
plainant's  place,  twenty-six  years  ago ;  Abraham  Woolston  ha* 
known  those  farms  since  seventeen  hundred  and  eighty-eight 
James  Groff  lived  on  defendant's  farm  twenty-nine  years  ago ; 
John  Fisler  worked  the  defendant's  farm,  fifty  years  ago ;  Wil- 
liam Hazlett  worked  for  captain  Henry,  on  his  place,  thirty- 
five  years  ago :  William  M.  Creveling  lived  on  complainant's 
place  in  eighteen  hundred  and  seventeen,  and  continued  four 
years;  Irnla  Drake  lived  on  complainant's  place  five  years, 
thirty  years  ago;  Benjamin  Reigle  owned  the  Reigle  farm  in 
eighteen  hundred  and  twenty-nine ;  and  Peter  Wyer  lived  on 
complainant's  place  for  ten  years,  and  left  it  only  eight  years 
ago.  Such  witnesses  ought,  surely,  to  know  what  was  the 
condition  of  this  water,  and  from  the  venerable  and  excellent 
character  of  some  of  them,  ought  to  have  our  fullest  credit  and 
confidence.  They,  one  and  all,  testify  that  there  never  was,  to 
their  knowledge,  any  stream  of  water  running  across  the  Spruce 
Run  turnpike,  on  to  the  defendant's  land,  except  in  times  of 
freshet.  They  go  further,  many,  if  not  all  of  them,  and  de- 
clare, that  along  the  place  where  the  supposed  water-course  is, 
they  raised  grain,  and  regularly  ploughed  and  reaped.  The 
water  is  stated  to  have  sunk  on  Wyer's  farm,  and  not  to  have 
descended  to  any  of  the  farms  below.  They  further  say,  that 
there  was  no  watering  place  formerly  where 'complainant  now 
has  one,  but  that  the  cattle  on  both  the  complainants  and  de- 
fendant's farms  were  watered  near  the  complainant's  house, 
where  there  is  still  a  good  supply  of  water.  It  will  be  perceived 
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Jiat  this  evidence  covers  a  period  of  more  than  thirty  years,  in 
which  the  water  never  run,  except  in  freshets,  on  to  the  defend- 
int's  land,  and  down  to  about  eight  years  last  past.  There  are 
many  other  equally  respectable  witnesses  to  the  same  purport, 
but  these  are  selected  as  having  superior  means  of  knowledge. 
A  man  that  has  lived  on  and  worked  a  place,  has  much  greater 
opportunities  of  knowing  every  thing  that  appertains  to  it,  than 
a  mere  passer  by.  The  evidence  of  judge  Robeson,  who  owns 
the  turnpike,  is  also  in  accordance  with  this  view.  Besides, 
there  is  the  positive  testimony  of  James  Yannata,  and  the  de- 
position of  Berlin  Metier,  corroborating  the  defendants  answer, 
that  in  eighteen  hundred  and  thirty-two  they -assisted  in  dig- 
ging the  ditch,  through  which  the  water  has  since  run  on  to 
the  complainant's  land. 

This  is  the  commencement,  as  I  think,  from  the  whole  evi- 
dence, at  any  rate  for  the  last  forty  or  fifty  years,  of  any  regu- 
lar stream  passing  on  the  complainant's  land.  This  can  confer 
no  right  on  the  complainant,  unless  it  had  continued  for  a  per- 
iod of  twenty  years.  He  had  no  right  to  turn  the  water  there 
without  the  complainant's  consent,  and  the  defendant  exposed 
himself  to  an  action  for  so  doing ;  but  I  can  see  no  principle  of 
Jaw  that  can  prevent  his  taking  it  away  again,  and  turning  it 
in  any  direction,  at  any  time  within  the  term  of  twenty  years. 
I  cannot  fail  to  remark,  that  much  of  the  confusion  in  the  tes- 
timony, has  appeared  to  me  to  arise  from  two  causes,  in  not 
distinguishing  whether,  when  the  water  run,  it  was  a  time  of 
freshet  or  not,  and  from  the  fact  that  water  did  run,  and  more 
formerly  than  now,  from  springs  on  this  same  lot  of  the  defend- 
ant's, to  the  complainant,  and  to  this  same  spot  along  the 
partition  fence. 

There  are  one  or  two  other  suggestions  in  the  case,  that  I 
should  notice. 

The  water  is  said  to  be  of  very  great  importance  to  the  com- 
plainant, and  none  to  the  defendant.  This,  it  is  obvious,  if  trie, 
cannot  enter  into  the  decision ;  the  right  must  be  settled  irre- 
spective of  the  wants  of  the  parties.  I  confess,  that  if  I  felt 
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myself  in  the  position  of  a  mediator,  so  great  do  I  consider  the 
complainant  incommoded  by  the  loss  of  this  water,  I  would 
strenuously  urge  upon  thedefendant,  the  propriety  and  justice, 
as  among  neighbors,  of  allowing  a  portion  of  it  still  to  run  to 
the  complainant's  watering  place.  It  is  my  duty  to  settle  the 
rights,  and  leave  subject  of  accommodation  to  the  parties  them- 
selves, 

The  complainant  is  charged  with  having  improperly  used 
the  process  of  this  court,  'by  causing  the  water  to  be  turned 
from  the  new  ditch  into  the  old  channel,  on  the  very  day  the 
sheriff  came  down,  and  immediately  thereafter  serving  the  in- 
junction. The  evidence  gives  color  to  such  a  suspicion.  From 
the  character  of  the  complainant,  I  cannot  believe,  if  it  was 
so,  he  was  actuated  by  any  other  belief,  than  that  he  might  law 
fully  do  it.  To  guard  against  any  such  course  for  the  future, 
I  must  express  my  decided  disapprobation  of  it,  and  my  pre- 
sent conviction,  that  if  made  known,  I  should  have  felt  con- 
strained not  only  to  correct  the  evil,  but  to  dissolve  the  injunc- 
tion absolutely  and  entirely. 

As  to  costs,  I  have  concluded,  after  some  hesitation,  to  let 
each  party  pay  his  own.  There  are  two  reasons  which  induce 
me  to  this  course ;  one  is,  that  the  defendant  may  be  said  to 
have  occasioned  this  controversy,  by  leading  the  water,  many 
years  ago,  on  to  the  complainant's  land,  and  thereby  prompted 
him  to  make  his  new  arrangements  for  watering  his  cattle  ;  tha 
other  is,  the  great  and  unnecessary  expense  of  witnesses,  so  ex- 
orbitant on  both  sides,  as  to  make  rne  desire,  in  any  result,  that 
each  party  should  pay  for  his  own,  and  indeed,  1  doubt  the 
propriety  of  charging  it  against  the  adversary.  There  have 
been  examined  between  one  hundred  and  thirty  and  one  hun- 
dred and  forty  witnesses,  when  a  much  -smaller  number,  and 
perhaps  a  very  few,  weil  selected,  would  have  disclosed  the 
true  nature  of  the  ease.  The  bill  must,  therefore,  be  dismissed, 
but  without  costs. 

Decree  accordingly. 

CITED  in  Holsman  v.  Bod' <j  tyring  Blearh'g  Co.  1  McCar.  313  ;  Veghte  v.  Raritan 
Water  Poire/-  Co.  4  C.  E.  Gr.  1 57  ;  Carls 'e  v.  Cooper,  0  C.  E.  Or.  6bO ;  Duncan 
T.  Hayej  &  Greenwood,  7  C,  K  (Jr.  27  ;  Bowerly  v.  Speer,  2  Vr.  354  ;  Horner  v. 
Stilwell,  6  Vr.  314. 
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It  is  one  of  the  most  familiar  and  well  settled  principles  of  a  court  of  equity, 
that  the  vendor  of  real  estate,  has  a  lien  on  the  lands  sold  for  the  purchase 
money.  * 

The  lien  exists  not  only  as  against  the  vendee,  but  also  as  against  persons 
holding  under  him  with  notice. 

To  constitute  the  lien  as  against  a  purchaser  under  the  original  vendee, 
there  must  be  notice  of  the  indebtedness,  and  that  the  indebtedness  arose 
upon  the  purchase  of  the  property. 

It  is  not  necessary  that  there  should  be  notice  that  the  indebtedness  consti- 
tutes a  lien  on  the  land. 

The  acceptance  by  the  vendor  of  other  than  the  personal  security  of  the  ven- 
dee, or  any  other  circumstance  showing  that  the  vendor  does  not  look  to 
the  land  as  his  security,  will  be  an  implied  waiver  of  his  lien. 

The  taking  of  the  note  or  bond  of  the  vendee  for  the  purchase  money,  will 
not  avoid  the  lien. 

No  exprees  agreement  is  necessary  to  create  the  lien;  it  results  as  an  incident 
of  the  sale,  unless  it  be  expressly  waived,  or  there  be  such  special  circum- 
stances as  show  that  the  parties  did  not  intend  the  lien  should  exist. 

Phe  giving  of  a  mortgage  by  the  purchaser,  for  a  part  of  the  purchase  mo- 
ney, to  a  third  party,  on  the  day  of  the  purchase,  will  not  affect  the  lien, 
as  between  the  vendor  and  vendee. 

BILL  for  foreclosure,  and  to  establish  a  lien  upon  real 
estate  for  the  purchase  money.  The  bill  charges,  that  the  com- 
plainant,  being  seized  in  fee  simple  of  three  certain  lots  of  land 
and  premises  situated  in  the  townships  of  Lodi  and  'New  Bar- 
badoes,  in  the  county  of  Bergen,  in  the  bill  particularly  de- 
scribed, on  or  about  the  first  day  of  June,  eighteen  hundred  and 
thirty-eight,  agreed  with  Benjamin  Yansciven,  one  of  the  de- 
fendants, to  sell  and  convey  the  said  lands  and  premises  to  him, 
for  the  sum  of  one  thousand  and  one  hundred  dollars  ;  one  half 
of  which  was  to  be  paid  in  cash,  on  the  delivery  of  the  deed, 
and  the  other  half  on  the  first  day  of  May,  then  next  en- 
suing. 

*  See  Vandoren  v.  Todd  et  al.,  ante,  vol.  ii.  page  397. 
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That  in  pursuance  of  the  said  agreement,  the  complainant, 
by  deed  of  indenture,  made  by  himself  and  his  wife,  dated  on 
the  first  day  of  June,  eighteen  hundred  and  thirty-eight,  but 
executed  and  delivered  on  the  fourth  day  of  the  said  month  of 
June,  conveyed  the  said  lands,  in  fee  simple,  to  the  said  "Van- 
sciven, who  accepted  the  said  deed,  and  on  the  delivery  thereof, 
paid  to  the  complainant  five  hundred  and  fifty  dollars,  one 
half  of  the  considera1  ion  money,  and  as  evidence  of  his  agree- 
ment to  pay  the  remaining  half  of  said  consideration  money, 
then  made  and  delivered  to  the  complainant  his  promissory 
note  for  five  hundred  and  fifty  dollars,  dated  on  the  said  first 
day  of  June,  and  payable  on  the  first  day  of  May  then  next  ; 
that  five  hundred  dollars  of  the  principal  of  the  said  note,  with 
interest  thereon  from  the  time  it  became  due,  still  remains  un- 
paid; and  that  although  the  deed  executed  by  the  com  plain  ant 
and  his  wife,  may  contain  a  receipt  and  release  for  the  full 
amount  of  the  consideration  money  for  the  said  deed,  the  same 
was  never  paid  in  full,  but  that  the  complainant  retained,  and 
still  retains  a  lien  upon  the  said  lands,  for  the  said  sum  of  five 
hundred  dollars,  and  that  he  has  never  consented  to  waive  or 
relinquish  his  said  lien,  nor  accepted  or  received  any  other  se- 
curity whatever,  for  the  payment  of  the  said  sum  of  five  hun- 
dred dollars,  the  balance  of  the  said  purchase  money. 

The  bill  further  charges,that  the  said  Benjamin  Vansciven,  in 
order  to  pay  to  the  complainant  the  said  sum  of  five  hundred  and 
fifty  dollars,  part  of  the  said  purchase  money,  borrowed  that 
amount  of  Abraham  "Westervelt,  and  to  secure  the  payment 
thereof,  made  and  executed  to  the  said  Abraham  Westervelt 
his  bond  for  the  said  sum  of  five  hundred  and  fifty  dollars,  pay- 
able in  one  year,  with  interest,  and  also  a  mortgage  upon  the 
said  lands,  which  was  duly  acknowledged  and  recorded.  That 
on  the  seventh  of  March,  eighteen  hundred  and  forty,  the  said 
Abraham  "Westervelt,  at  the  request  of  the  complainant,  and 
for  the  consideration  of  fivehuidred  and  seventy-eight  dollars, 
duly  assigned  the  said  bond  and  mortgage  to  the  complainant, 
and  that  the  whole  of  the  principal  of  the  said  bond,  with  in- 
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terest  thereon  from  the  first  day  of  June,  eighteen  hundred  and 
thirty-nine,  still  remains  due  and  unpaid. 

That  on  or  about  the  sixth  day  of  January,  eighteen  hundred 
and  forty,  the  said  Benjamin  Yanseiven  and  Rcheal  his  wife 
by  deed  bearing  date  on  that  day,  and  purporting  to  be  for  the 
consideration  of  nine  hundred  dollars,  conveyed  the  said  lands 
and  premises  to  Cornel  ins  Yanvalen,  subject  to  the  said  mortgage, 
which  was  assumed  to  be  paid  by  said  Yanvalen.  That  at  the 
time  of  the  said  last  mentioned  conveyance,  both  Yanseiven 
and  Yanvalen  well  knew  that  the  sum  of  five  hundred  dollars, 
part  of  the  original  purchase  money  for  the  said  conveyance 
by  the  complainant  to  Yanseiven,  with  interest  thereon  from 
the  first  day  of  May,  eighteen  hundred  and  thirty-nine,  remain 
cd  due  and  unpaid  ;  and  the  bill  insists  that  the  said  lands  re- 
main subject,  in  the  hands  of  Yanvalen,  not  only  to  the  said 
mortgage,  but  also  to  the  lien  of  the  complainant,  for  the  said 
sum  of  five  hundred  dollars,  the  residue  of  the  said  purchase 
money  remaining  unpaid. 

The  bill  further  charges,  that  the  said  lands  and  premises 
were  conveyed,  as  aforesaid,  by  Yanseiven  to  Yanvalen,  for  the 
express  purpose  of  defrauding  the  complainant,  and  so  that  the 
same  might  not  be  subject  to  any  judgment  or  execution  which 
the  complainant  might  obtain  at  law  for  the  residue  of  the  said 
purchase  money ;  and  they  were  so  received  by  Yanvalen,  who 
was  to  hold  the  same  for  the  benefit  of  Yanseiven,  the  pretend- 
ed consideration  of  the  said  conveyance,  never  having  been 
paid. 

The  bill  prays  an  account ;  that  the  premises  may  be  sold, 
and  that  out  of  the  proceeds  the  complainant  may  be  paid  the 
amount  due  upon  his  said  bond  and  mortgage,  with  interest, 
and  also  the  said  sum  of  five  hundred  dollars,  the  balance  of 
consideration  money  so  due  to  him,  as  aforesaid,  with  interest. 

Separate  answers  were  filod  by  the  defendants.  The  incum- 
brance  of  the  mortgage  was  undisputed.  The  grounds  of  de- 
fence insisted  on  against  the  lien  for  the  purchase  money,  are 
stated  in  the  opinion  of  the  chancellor. 
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Zdbrisltie  and  1.  II.  Williamson,  for  complainant. 

G.  Cassedy  and  A.   Whitehead,  for  defendants. 

Cases  cited  by  complainant's  counsel.  15  Vesey,  330  ;  1  John. 
Chan.  308  ;  2  Rand*  428  ;  1  Mason,  191  ;  4  j&n£,  145  ;  1 
Paige,  20;  3  Paige,  513;  2  Edwards,  505;  1  Fe/rzon,  267; 
2  JEq.  Cas.  Al.  682  ;  1  &?A.  <mrf  Z<?/.  132  ;  7  IV^?r,  1  ;  3 
/.  /.  Marshall,  558  ;  1  Mitfortfs  PL  216  ;  1  eMn.  Cfom.  288, 
302  ;  1  Hopkins,  48,  55. 

Cases  cited  by  defendants'  counsel.  1  Powell  on  Mort.  565  : 
Ambler,  724  ;  1  Pa^  494  ;  2  Dess,  509  ;  2  3/«d.  Cftarc.  105  . 

1  Fonb.   Eq.  131,  2;  6  Binney,  118;  4  TFAeafcm,  256,  290: 

2  £ra2/i,  212. 


THE  CHANCELLOR.  The  facts  in  this  case,  lie  within  a  very 
narrow  compass.  The  complainant  on  the  first  of  June 
eighteen  hundred  and  thirty-eight,  sold  to  the  defendant,  Yan 
sciven,  a  piece  of  land  in  Bergen  county,  for  eleven  hundred 
dollars.  He  received,  at  the  time  of  the  sale,  a  cash  payment* 
of  five  hundred  and  fitty  dollars,  being  half  of  the  considera 
tion,  and  took  a  note  of  Vansciven  for  the  remaing  half,  pay 
able  on  the  first  of  May  next  after  its  date.  The  only  question 
involved  in  the  cause  is,  whether  the  complainant  has  a  lien  in 
equity,  under  the  circumstances  of  this  case,  upon  the  land  foi 
the  payment  of  his  note. 

Abraham  "VVestervelt,  at  the  time  of  the  sale,  loaned  the  five 
hundred  and  fifty  dollars  to  Yansciven,  (which  he  paid  to  com 
plainant,)  and  took  a  bond  and  mortgage  on  the  property  as  his 
security.  I  do  not  perceive  that  the  complainant  had  any  thing 
to  do  with  the  loan,  or  can  in  any  way  be  involved  in  it  ;  but 
he  has  since  paid  to  Mr.  Westervelt  the  amount  due  upon  his 
bond  and  mortgage,  and  taken  an  assignment  of  them,  bofore 
instituting  this  suit.  This  was  done,  no  doubt,  to  remove  out 
of  the  way  any  dispute  about  the  "Westervelt  mortgage,  and 
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possibly,  as  suggested  on  the  argument,  to  protect  himself  from 
costs,  if  the  suit  was  decided  against  him.  Whatever  may  have 
boon  his  object,  he  had  a  right  to  take  that  course,  and  to  use 
the  mortgage  as  he  lias  done,  so  long  as  the  defendant  is  not 
obstructed  i*i  the  course  of  his  defence. 

The  bill  has  two  ohjects  ;  to  foreclose  the  mortgage,  and  to 
establish  and  enforce  a  lien,  insisted  upon,  for  the  complain- 
ant's note.  There  being  no  dispute  on  the  mortgage,  the  con- 
troversy is  alone  as  to  the  lien,  except  it  maybe  about  the  costs. 

At  the  time  of  the  sale,  it  does  not  appear  that  the  complain- 
ant took  any  mortgage  or  other  security  for  his  note,  or  that 
there  was  any  special  agreement  made  that  the  note  should  or 
should  not  remain  a  lien  on  the  land.  There  was  nothing  ex- 
press on  the  subject,  one  way  or  the  other,  either  affirming  or 
waiving  it.  It  was  left  to  be  governed  by  the  operation  of  law 
in  such  cases. 

On  the  sixth  of  January,  eighteen  hundred  and  forty,  the 
defendant,  Vansciven,  having  put  improvements  on  the  property 
sold  and  conveyed  it  to  the  defendant,  Cornelius  Yanvalen,  for 
the  consideration,  as  stated  in  the  deed,  of  nine  hundred  dollars. 
The  mortgage  to  "VVestervelt  made  a  pait  of  the  consideration, 
and  was  to  be  paid  by  Yanvalen.  The  improvements  put  on 
by  Yansciven  consisted  of  a  small  house  and  kitchen,  of  the 
value  of  four  or  five  hundred  dollars.  It  is  charged  in  the  bJl, 
that  when  Yanvalen  bought,  he  knew  that  live  hundred  dol- 
lars of  the  consideration  money  of  this  land,  remained  unpaid 
from  Yansciven  to  the  complainant,  (this  being  the  amount  un- 
paid on  the  note.)  Yansciven  in  his  answer  admits,  as  must  ne- 
cessarily have  been  the  case,  that  he  knew  before  and  at  the  time 
of  the  giving  of  the  deed  to  Yanvalen,  that  live  hundred  dollars 
was  due  complainant  on  his  purchase  of  the  property,  but 
whether  Yanvalen  knew  this  or  not,  he  says  he  cannot  etate. 
The  answer  of  Yanvalen  is  certainly  designed  to  carry  the  im- 
•pression  that  he  knew  nothing  of  this  debt,  and  particularly  as 
constituting  any  part  of  the  consideration  for  the  land  sold 
Vansciven.  Some  very  just  exceptions  are  however  taken  to  the 
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answer,  in  meeting  this  important  charge  in  the  bill.  The  de 
f endant  does  not  frankly  and  openly  say,  that  at  the  time  of  his 
purchase  he  knew  nothing  of  the  existence  of  this  debt,  but  the 
language  is,  that  he  had  no  personal  knowledge  of  it.  If  he 
means  by  this,  that  he  never  saw  the  note,  or  was  not  present 
at  the  time  it  was  given,  or  at  the  making  of  the  agreement  be- 
tween the  complainant  and  Vansciven,  then  certainly  it  is  no 
rnswer  to  the  bill,  for  all  this  may  be  true,  and  yet  the  defendant 
have  had  all  the  knowledge  by  information,  which  the  case  re- 
quires. The  other  parts  of  the  answer,  do  however,  meet  the 
charges  more  directly  and  fully,  by  declaring  that  the  defendant 
knew  Vansciven  was  indebted,  to  complainant,  but  not  on  what 
account.  The  defendant  further  declares,  that  shortly  after  the 
conveyance  of  the  lands  to  him,  (as  he  believes,)  he  was  for  the 
first  time  informed  of  the  existence  of  the  said  note,  by  Abraham 
Westervelt.  The  answer  might,  and  should  have  been  certain, 
on  a  matter  so  important  and  so  recent  as  this,  and  particularly 
so,  as  it  lay  within  the  breast  of  the  defendant.  But  waiving 
all  further  criticism,  I  take  the  answer,  and  shall  so  be  governed 
by  it,  as  denying  any  knowledge  that  complainant  held  a  note 
or  other  demand,  arising  from  the  sale  of  the  land  to  Vansciven ' 
that  he  knew  he  owed  him,  but  not  that  he  owed  him  any  part 
of  the  consideration  money  on  this  purchase. 

The  equitable  lien  which  the  vendor  has  on  the  lands  sold  for 
the  consideration  money,  is  one  of  the  most  familiar  and  best 
settled  principles  of  the  court.  It  is  founded  on  the  justice  and 
propriety  of  securing  to  the  man  that  parts  with  his  property, 
the  first  claim  to  be  paid  out  of  it,  before  any  other  person.  As 
between  vendor  and  vendee,  and  between  vendor  and  a  pur- 
chaser from  the  vendee  with  notice,  the  lien  clearly  obtains. 
The  notice  must  go  farther  than  that  of  a  mere  indebetednessby 
the  vendee  to  the  vendor,  it  must  extend  to  a  knowledge  of  an 
indebtedness  on  the  purchase  of  the  property.  These  are  the 
only  facts  that  he  should  be  notified  of ;  he  need  not  be  informed 
whether  such  indebtedness  constitutes  a  lien  oil  the  property  or 
not ;  that  is  matter  of  law,  of  which  no  notice  is  required.  S« 
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too,  if  the  vendor  take  any  other  than  the  personal  security  of 
the  vendee  for  his  money,  as  the  note  of  a  third  person,  a  trans- 
fer of  stock,  or  a  mortgage  for  a  part  only  of  the  consideration 
money,  these  or  any  other  circumstances,  going  to  show  that 
he  does  not  look  to  the  land  as  his  security,  will  be  taken  to 
be  an  implied  waiver  of  the  lien,  and  discharge  the  land  from 
further  liability.  Although  somewhat  disputed,  yet  upon  ex- 
amining the  cases,  it  is  now  settled,  and  upon  good  reason,  I 
think,  that  the  taking  of  a  mere  note  or  bond  of  the  vendee, 
will  not  avoid  the  lien.  If  the  party  looks  to  the  vendee  alone 
for  his  money,  without  taking  any  other  or  further  security, 
the  land  is  liable. 

There  need  not  be  any  express  agreement,  at  the  time  of  the 
sale,  to  create  the  liability ;  it  results  as  an  incident  to  the  trans- 
action, unless  it  be  expressly  waived,  or  there  be  such  special  cir- 
cumstances as  to  show  that  the  parties  did  not  intend  the  lien 
should  remain.  The  lien  exists,  unless  there  is  a  manifest  in- 
tention it  should  not  exist.  Lord  Eldon  has  reviewed  with  great 
pains  all  the  English  cases,  in  the  case  cited  of  Mackreih  v. 
Symmons,  15  Vesey,  328.  That  cautious  and  learned  chan- 
cellor has  gone  over  the  whole  subject,  and  settled  the  doctrine 
in  conformity  with  the  general  current  of  authority,  on  a  firm 
basis,  and  which  is  not  likely  to  be  again  shaken.  He  designed, 
no  doubt,  to  put  the  subject  at  rest.  As  applicable  to  the  case 
under  consideration,  the  language  of'  the  chancellor,  at  the  close 
of  his  opinion,  is  very  conclusive.  He  says,  "  from  all  these 
authorities,  the  inference  is,  first,  that  generally  speaking,  there 
is  such  a  lien  ;  secondly,  that  in  those  general  cases  in  which 
there  would  be  the  lien,  as  between  vendor  and  vendee,  the 
vendor  will  have  the  lien  against  a  third  person  who  had  notice 
that  the  money  was  not  paid.  These*  two  points  seem  to  be 
clearly  settled." 

In  Fish  v.  Ifowland,  1  Paigt,  20,  the  present  chancellor 
of  the  state  of  New-York  has,  with  great  care,  reviewed  the 
cases  not  only  in  the  English  chancery,  but  in  the  courts  of 
equity  in  this  country.  The  general  principle  of  this  lien  is 
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fully  recognized  in  this  country,  and  will  be  found  to  otain  in 
most  of  the  states,  if  not  in  all,  where  they  have  a  court  of  equity. 
It  not  being  a  legal  incumbrance,  can  of  course  have  no  exist- 
ence in  those  states  who  have  no  equity  courts  to  enforce  it. 
The  doctrine  has  long  been  recognized  in  the  state  of  New- 
York  ;  it  has  been  also  recognized  in  the  courts  of  Kentucky 
and  Tennessee,  and  in  the  court  of  appeals  in  Yirginia.  It  is 
expressly  decided,  however,  in  the  supreme. court  of  the  United 
States,  in  Bayley  v.  Greenleaf,  7  Wheaton,  46,  that  this  lien 
cannot  interfere  with  creditors  holding  under  a  bona  fide  mort- 
gage from  the  vendee,  or  a  subsequent  purchaser  without  notice. 
Chancellor  Kent,  in  the  fourth  volume  of  his  Commentaries, 
151,  treats  the  subject  as  a  well  settled  principle  of  equity 
jurisprudence,  both  in  England  and  in  this  country. 

But  it  is  earnestly  contended,  that  whatever  may  be  the  rule 
in  England  or  in  other  states,  as  to  this  implied  lien,  it  has 
never  been  recognized  in  this  state,  and  should  not  be.  I  do  not 
know  of  any  case  in  New  Jersey,  where  the  question  has  come 
up  or  I  have  no  doubt  the  doctrine  would  have  been  affirmed. 
I  have  myself  recognized  it  in  an  ex  parte  case,  although  it  is 
true,  that  case  went  much  farther,  and  might  well  be  settled 
as  it  was,  on  other  grounds.  "Why  should  not  this  principle  be 
applied  to  us  ?  There  is  nothing  peculiar  in  our  institutions 
affecting  a  question  of  this  character,  and  certainly  not  in  dis- 
tinction from  other  states  of  the  union.  It  is  a  doctrine  founded 
on  the  experience  of  years,  enforced  by  some  of  the  wisest  and 
best  men  that  have  adorned  the  bench  in  that  country  from 
which  we  are  descended,  and  from  whose  system  of  jurispru- 
dence ours  is  derived.  This  has  been  followed,  too,  in  the  state 
of  New  York,  a  people  with  whom  we  are  closely  allied,  and 
with  whose  laws  we  are,  in  many  respects,  identified.  I  can 
find  nothing  on  which  I  am  willing  to  rest,  in  this  course  of 
argument.  The  great  principles  of  equity  apply  in  this,  with 
as  much  force  as  in  any  other  state,  and  its  courts  are  bound  to 
respect,  and  should  be  governed  by  the  lights  of  experience 
\which  may  be  furnished  from  other  sources.  Nor  will  it  vary 
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the  case,  whether  the  decisions  are  made  prior  or  subsequent  to 
our  Revolution.  I  do  not  mean  to  declare  the  decisions  of  the 
English  courts,  or  those  in  other  states,  as  binding  upon  us,  but 
they  are  to  be  used  as  guides  on  all  the  great  questions  arising 
under  our  system  of  jurisprudence,  and  we  should  be  blind 
to  our  interests  not  to  profit  by  their  experience  and  wisdom. 

It  was  further,  in  this  case,  insisted,  that  the  giving  of  a  mort- 
gage by  the  purchaser,  (Mr.  Vansciven,)  to  Mr.  "Wester velt,  for 
five  hundred  and  fifty  dollars  of  the  purchase  money,  on  the 
day  that  the  deed  was  delivered,  places  the  complainant  in  the 
same  situation  as  if  he  had  himself  taken  a  mortgage  for  a  part 
of  the  consideration  money  for  the  land.  This  cannot  be  BO. 
He  received  his  payment  in  cash,  and  it  surely  cannot  vary  the 
case,  whether  Vansciven  had  the  money  on  hand  or  borrowed 
it  of  another.  Receiving  as  the  complainant  did,  the  money 
for  which  this  mortgage  was  given,  a  question  might  have  arisen 
between  him  and  Mr.  Westervelt,  whether  his  lien  was  prior  or 
subsequent  to  the  mortgage.  But  that  question  is  put  out  of 
the  way,  and  the  lien  is  only  claimed,  subject  to  the  mort- 
gage. 

It  remains  to  be  seen  from  the  evidence,  whether  Vanyalen, 
the  purchaser  from  the  original  vendee,  had  notice  of  the  exist- 
ence and  of  the  non-payment  of  the  lien.  His  answer,  as  we  have 
observed,  virtually  denies  any  knowledge,  except  that  Vansci- 
ven owed  the  complainant.  On  what  account  he  owed  him,  he 
professes  not  to  have  known. 

.  It  would,  at  first  blush,  seem  rather  surprising,  that  persons 
situated  as  these  defendants  were,  should  not  freely  have  com- 
municated with  each  other  on  all  subjects  of  this  character,  but 
it  may  be  that  they  did  not.  It  is  my  duty  to  be  guided  by  the 
evidence,  and  I  must  declare  my  conviction  that  proof  of  notice 
is  made  out,  and  in  a  satisfactory  manner.  Abraham  "Wester- 
velt, whose  testimony  is  unimpeached,  and  a  gentleman  ad- 
mittedly of  intelligence  and  undoubted  integrity,  testifies,  that 
before  the  conveyance  from  Vansciven  to  Vanvalen,  the  latter 
called  on  him,  and  asked  about  his  mortgage,  and  whether  it 
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could  lay  or  not ;  lie  also  asked  whether  there  was  any  other 
iucumbrance  on  the  property,  and  said  he  would  buy  the  pro- 
perty if  he  could.  The  witness  says,  he  told  him  he  did  not 
know  whether  there  was  any  other  incumbrance  on  the  pro- 
perty or  not,  but  that  Mr.  Brinkerhoff  (the  complainant)  held 
Vansciven's  note  for  a  part  of  the  purchase  money  for  the  place. 
Vanvalen  then  asked  the  witness  if  that  was  an  incumbranco 
on  the  place.  The  witness  told  him  that  he  did  not  know  that 
it  was  any  incumbrance,  but  he  did  not  think  it  more  than 
right  that  Mr.  Brinkerhoff  should  be  paid  his  note.  Here,  it 
will  be  observed,  is  not  only  direct  and  positive  notice  of  the 
incumbrance,  but  a  suggestion  made  by  Mr.  Vanvalen  himself, 
whether  the  note  did  not  bind  the  land.  Elisha  Utter  also  tes- 
tifies, that  he  worked  at  the  house  built  on  the  premises,  by 
Vansciven,  in  company  with  him  and  Vanvalen,  who  was  the 
carpenter  that  built  it,  and  at  noon-spells  heard  them  talk  about 
the  note  that  complainant  held  for  a  part  of  his  purchase  money, 
and  the  amount  due  on  the  note  was  stated.  This  was  while 
Vansciven  owned  the  place.  Here,  then,  are  two  witnesses  Tin- 
impeached,  and  they  overcome  the  answer,  even  if  admitted  to 
be  explicit  in  its  terms. 

I  decide  this  cause  *upon  the  ground  that  the  complainant 
has  an  implied  equitable  lien  on  the  property  sold  to  Vansciven, 
for  the  payment  of  his  note,  which  he  is  entitled  to  have  the 
aid  of  this  court  to  enforce  against  the  property  in  the  hands 
of  Vanvalen,  he  being  a  purchaser  with  notice. 

Taking  this  view  of  the  case,  it  is  unnecessary  that  I  should 
examine  the  alleged  fraud  in  the  sale,  made  by  Vansciven  to 
Vanvalen.  It  is  charged  to  have  been  only  a  contrivance  to  de- 
fraud the  complainant  out  of  the  note.  I  pass  it  by,  as  not  neces- 
sary to  be  settled  here,  but  I  am  very  far  from  being  satisfied 
with  the  bona  fides  of  the  transaction.  Tiie  result  of  this  case 
would  be  the  same,  let  the  sale  made  by  the  one  defendant  to  the 
other  have  been  designed  in  fraud  or  otherwise,  the  only  effect 
of  believing  it  a  fraud,  is  to  relieve  the  mind  from  all  anxiety 
for  any  supposed  hardships  in  the  case,  towards  Mr.  Vanvalen. 
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The  complainant  will  be  entitled,  after  a  master  shall  liavo 
reported  tlie  amount  due  on  his  bond  and  mortgage  and  note, 
to  a  decree  for  a  sale  of  the  property,  to  pay  that  amount,  with 
costs,  out  of  the  property. 

Reference  to  a  master. 

CITED  in  Dudley  v.  Dlckson,  1  McCar,  2-52  ;  Armstrong  v.  Eoss,  5  C.     K  Or. 
121. 


HEBMAN  BRUEN  and  Wife  v.  JOHN  BRAGAW  et  al. 

Lands  acquired  after  the  publication  of  a  will,  will  not  pass  by  a  devise  in 
the  will. 

BELL  for  specific  performance.  Demurrer  for  the  want  of 
equity. 

This  was  an  amicable  suit,  for  the  purpose  of  obtaining  the 
opinion  of  the  court  upon  a  question  of  law.  The  nature  of 
the  case  is  clearly  stated  by  the  complainant's  counsel. 

C.  Parker,  on  behalf  of  the  complainants,  submitted  the 
cause  on  the  following  brief. 

The  bill  of  complaint  in  this  cause  recites,  and  is  founded 
on,  certain  articles  of  agreement  for  the  purchase  and  sale  of 
land,  situate  in  the  city  of  Newark,  duly  sealed  and  executed, 
dated  April  first,  eighteen  hundred  and  forty-one  ;  whereby 
Herman  Bruen  agrees  to  sell,  and  Bragaw,  one  of  the  defend- 
ants, to  buy  the  same.  The  articles  provide,  that  if  one  Alex- 
ander McWhorter,  now  a  minor,  should  prove  to  have  any  in- 
terest in  the  land  in  question,  Mr.  Brueu.  will  convey  the  title 
of  all  persons  having  an  interest  in  the  land,  except  the  said 
minor's,  and  with  the  conveyance  of  the  same  deliver  a  bond 
with  surety,  in  the  penalty  of  fifteen  hundred  dollars,  condi- 
tioned to  save.harmless,  &c.  against  the  claim  of  said  McWhor- 
ter, when  of  age.  On  the  delivery  ofsuch  deed  and  bond,  Bra- 
gaw engages  to  pay  four  thousand  three  hundred  dollars. 

The  bill  then  avers  Bruen  and  wife  (Mr.  Bruen  being  seized 
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in  right  of  his  wife)  to  be  ready  to  perform  the  agreement  on 
their  part,  and  when  paid  the  said  four  thousand  three  hundred 
dollars,  to  deliver  the  deed  aforesaid  and  bond ;  but  charges, 
that  Bragaw,  confederating  with  the  other  defendants,  refuses 
to  perform,  on  the  ground  that  the  complainants  are  unable  to 
make  a  good  title,  for  the  reasons  following : 

1.  Because  this  property  passed  by  the  will  of  Mrs.  Phebe 
MeWhorter,  deceased,  under  the  residuary  clause  thereof,  to 
James  Braen  and  George  11.  McWhorter,  two  of  the  defend- 
ants, as  trustees,  to  hold  the  same  and  pay  the  profits  to  Mrs. 
Bruen,  the  complainant,  and  at   her  death  to  ""convey  to  her 
issue  her   surviving;    that  Mrs.  Bruen  now  has  two  children, 
Herman  W.  Bruen  and   Adriana  McWhorter  Bruen,  junior, 
also  defendants,  so  that  their  rights  are  vested;  or, 

2.  Because  by  a  proviso  in  the  same  will,  if  Mrs.  Bruen,  then 
Miss  Adriana  McWhorter,  did  not,  before  her  marriage,  settle 
to  her  sole  separate  use,  the  property  she  derived  Irom  her  fa- 
ther, the  bequest  to  her  was  to  be  void,  and  shift  to  "The  Trus- 
tees of  the  Theological  Seminary  of  the  Presbyterian  Church  ;" 
and  she  having  made  no  such  settlement,  this  property,  with 
the  rest,  had  so  shifted  ;  or, 

3.  Because  the  will  did  not  pass  the  property,  and  the  title  to 
it  was,  therefore,  in  the  heirs-at-law  of  Mrs.  McWhorter,  viz. 
Juliana  M.  Macomb,  widow,  Mary  C.  llowell,  widow,  George 
H.  McWhorter,  and  Mrs.  Bruen,  the  complainant,  beside  Alex 
ander  McWhorter,  junior,  the  minor  mentioned  in  the   agree- 
ment. 

Whereas  the  complainants  charge,  that, 

1.  Mrs.  McWhorter's  will  bears   date  April  first,  eighteen 
hundred  and  twenty-six,  while  this  property   did  not  vest  in 
her,  Mrs.   Phebe   McWhorter,  deceased,  until  Alexander  M. 
Taylor  and  wife,  then  seized,  did  by  deed,  dated   March  third, 
eighteen  hundred  and  twenty-nine,  convey  the  same  to  her  ; 
wherefore,  by  la\v,  no  title  in  the  property  passed  to  the  trus- 
tees aforesaid,  but  that  it  descended  to  the  heirs  at  law  aforesaid. 

2.  That  the  heirs  at  law,  by  deeds  dated  as  follows  :  Mary 
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C.  Ilowell's,  July  twenty-first,eighteen  hundred  and  forty-one; 
Julia  M.  Maeomb's,  June. first,  eighteen  hundred  and  forty  one ; 
George  II.  McWhorter  and  wife's,  June  fourteenth,  eighteen 
hundred  and  forty-one — duly  executed  and  recorded,  did  con- 
vey all  their  title  to  Mrs.  Bruen,  one  of  the  complainants.;  so 
that  all  title  was  vested  in  her,  and  can  be  conveyed  by  her, 
save  that  of  Alexander  McWhorter,  junior,  whose  rights  were 
excepted  by  the  agreement  as  above  mentioned. 

•3.  That  if  the  title  did  vest  in  the  trustees,  (which  they  de- 
ny,) Mrs.  Bruen  did,  prior  to  her  marriage,  make  the  settlement 
provided  for  by  the  will,  wherefore  no  title  can  have  possibly 
vested  in  the  trustees  of  the  Theological  Seminary  of  the  Pres- 
byterian Church,  and  the  reasons  of  the  defendant's  being, 
therefore)  insufficient,  they  pray  a  specific  performance. 

To  this  bill,  (all  the  defendants  having  appeared,  the  minor 
children  of  complainants  by  their  guardian,  adlitem,  Alexan- 
der M.  Bruen,  the  rest  by  regular  acknowledgement  of  service 
&c.)  two  demurrers  have  been  filed  ;  one  by  the  Trustees  of 
the  Theological  Seminary,  and  the  other  by  A.  C.  M.  Penning- 
ton,  solicitor  for  all  the  other  defendants. 

On  these  demurrers  the  question  is,  the  facts  being  admitted, 
ought  a  decree  to  pass  for  complainants;  depending,  it  is  ap- 
prehended, wholly  on  the  question,  Does  a  will  published  pre- 
viously to  the  seizin  of  real  estate  by  the  testator,  affect  such 
alter  acquired  property  ? 

The  courts  of  law  hold,  that  a  devise  affecting  lands,  can. 
operate  on  those  only  of  which  the  testator  was  possessed  at  the 
time  of  executing  his  will,  and  not  on  any  lands  acquired  af- 
terwards: G  Cruise's  Digest,  34. 

In  support  of  this,  he  refers  to  11  Mod.  121;  1  Salk.  237  ; 
3  Bro.  Par.  Cases. 

Judge  Kent  says,  (-4  Com.  510,)  ';Itis  the  settled  rule  of  the 
English  laws,  that  the  testator  must  be  seized  of  the  lands  de- 
vised at  the  time  of  making  the  will.  The  devise  is  in  the  na- 
ture of  a  conveyance  or  an  appointment  of  a  particular  estate, 
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and  therefore  lands  purchased  after  the  execution  of  the  will, 
do  not  pass  hj  it." 

The  decisions  proceed  upon  the  ground,  first,  that  devises  of 
lands  were  appointments  to  uses,  wherefore  they  could  operate 
on  such  only  as  were  possessed  by  testator  at  the  time  of  such 
appointment;  second,  on  the  language  of  the  statute  of  wills, 
its  words  being,  "all  and  every  such  person  having  manors, 
&c.,  or  having  a  sole  estate,  &c."  from  which  it  follows  that 
devisor  must  have  the  estate  at  the  time  of  making  his  will, 
for  he  cannot  devise  what  he  has  not  in  him  then :  6  Cruise's 
Dig.  34. 

Blackstone  (2  Com.  378)  makes  the  reason  of  the  rule,  the 
fact  that  the  law  considers  wills  of  land  in  the  light  of  a  species 
of  conveyance.  Yide,  also,  on  this  point,  Lord  Mansfield,  in 
Harwood  v.  Goodright,  Cowper's  Reports,  90. 

The  rule  is  so  rigorous  in  England,  that  no  lands  after  pur- 
chased, though  the  testator  eaith  so,  may  pass  by  the  will :  1 
Williams'  Ex.  7,  and  notes. 

The  law  is  the  same  in  every  state  in  America,  which  has 
not  altered  the  common  law  by  statute.  The  New  York  re- 
vised statutes  have  done  so,  but  before  their  operation,  the  Eng- 
lish rule  prevailed.  Yide  Jackson  v.  Potter,  9  John.  312;  Me- 
iZinnon  v.  Thompson,  3  John.  Chan.  307;  Livingston  v.  New- 
kirk,  3  John.  Chan.  312 ;  Mlnuse  v.  Coxe,  5  John.  Chan. 
44L 

In  Massachusetts,  the  English  rule  is  the  fixed  law:  Bollard 
v.  Carter,  5  Pick.  114;  Hays  v.  Jackson,  6  Mass.  149. 

In  Maine, the  gener.il rule  of  the  English  law  was  admitted: 
Carters.  Thomas,  4  Greenleaf,  341. 

In  Pennsylvania  the  same  rule  holds:  City  of  Philadel- 
phia v.  Davis,  1  Wharton.  490  ;  Gerard  v.  City  of  Philadel- 
phia, 4  Rawle,  323. 

Though  there  has  been  no  decision  on  this  point  in  New- 
Jersey,  the  law  is,  it  is  believed,in  practice,ti rmly  settled  accord- 
ing to  the  English  rule.  The  point  is  raised  now,  in  order  to 
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obtain  the  sanction  of  a  conrt  of  law  directly  to  the  point,  and 
the  suit  is  amicable  for  that  purpose. 

A  dictum  of  chancellor  Yroom,  in  Stark  v.  Ilunton.  Sax- 
ton,  228,  229,  implies  that  the  law  in  New  Jersey  coincides  iu 
this  respect,  with  that  of  the  states  above  referred  to. 

We  have,  properly  speaking,  no  statute  which  like  32  Henry 
viii.  c.  1,  originates  the  right  to  devise  lands.  Our  statute  is  but 
a  copy  of  29  Car.  ii.,  c.  3,  s.  5,  implying  as  did  that,  the  possi- 
bility of  conveying  lands  by  devise.  ~No  argument  can,  there- 
fore, be  drawn  from  the  words  of  that  statute,  as  not  containing 
the  word  "  having,"  supposed  by  some  judges  to  lay  at  the  found- 
ation of  the  law  in  question.  Did  the  absence  of  the  word  re- 
peal the  law  on  this  subject,  its  absence  in  the  statute,  29  Car. 
ii ,  of  which  ours  is  a  copy,  would  produce  the  same  effect. 

The  better  reason  for  the  rule,  however,  is  given  by  Black- 
stone,  lord  Mansfield  and  others ;  that  a  devise  is  a  conveyance, 
operating  from  its  execution,  and  cannot  take  effect  on  what 
the  testator  had  not,  then,  the  right  to  convey. 

THE  CHANCELLOR.  The  demurrer  presents  for  decision  in 
this  case,  the  sole  question,  whether  lands  acquired  after  the 
execution  of  a  will,  will  pass  by  a  devise  in  the  residuary  clause 
of  that  will.  I  take  it  to  be  well  settled,  that  they  will  not.  The 
devise  is  in  the  nature  of  aconveyance,anditcan  effect  no  landa 
purchased  after  the  will  is  executed.  This  is  clearly  the  rule  of 
the  English  law,  and  in  most  of  the  states,  except  where  a 
change  is  made  by  statute :  3  John.  Chan.  310 ;  4  Kenfs  Corn* 
510 ;  9  John.  312  ;  6  Mass.  149  ;  11  Modem,,  12X ;  1  SalJc.  237 ; 
Saxton,  229. 

The  demurrer  must,  therefore,  be  overruled  with  costs. 
'  Order  accordingly. 


CASES 

ADJUDGED   IN 

THE  COURT  OF  CHANCERY 

OF    THE  STATE    OF   NEW   JERSEY, 
JANUARY    TEKM,   1843. 


EZEKIEL   C.    HOWELL   V.    JOHN   D    HESTER   et  al. 

A  sheriff's  sale,  regularly  made  by  virtue  of  an  execution  out  of  this  couri^ 
set  aside,  on  the  ground  that  a  party  having  an  encumbrance  subsequent 
to  the  complainant,  was  by  a  mistake  of  her  agent  prevented  from  attend- 
ing the  sale,  and  that  the  premises  sold  for  an  inadequate  price,  to  the 
prejudice  of  the  party  seeking  to  avoid  the  sale. 

THE  complainant  in  this  cause  filed  his  bill,  for  forclosure 
and  sale  of  mortgaged  premises,  against  the  mortgagor  and 
others  having  subsequent  incumbrances.  At  July  term,  eigh- 
teen hundred  and  forty  two,  a  decree  pro  confesso  was  taken 
against  all  tho  defendants,  and  an  execution  issued  thereon  to 
the  sheriff  of  the  county  of  Mercer,  for  the  sale  of  the  mor'ga/jel 
premises,  to  satisfy  the  complainant  his  mortgage  debt  of  live 
hundred  and  forty-seven  dollars  and  twenty-eight  cents,  and 
his  taxed  costs,  amounting  to  sixty-eight  dollars  and  sixty  cents. 
The  premises  were  advertised  for  sale  and  sold  by  the  sheriff, 
on  the  seventh  of  October,  eighteen  hundred  and  forty-two,  for 
one  hundred  and  twenty-five  dollars.  On  the  fourteenth  of 
October,  Mary  Hester,  administratrix  of  Jacob  Hester,  deceased, 
filed  her  petition  to  set  aside  the  sale. 
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The  petition  states,  that  the  said  premises  consist  of  a  lot  of 
land,  situated  on  Greene  street,  in  the  city  of  Trenton,  and  were 
worth  at  least  five  hundred  dollars  :  that  in  the  present  depressed 
value  of  real  estate,  the  said  premises  would  readily  have  com- 
manded, and  will  now  command,  even  at  a  forced  sale,  the  sum 
of  four  hundred  dollars,  and  there  were  persons  ready  and  wil- 
ling, as  the  petitioner  hath  been  informed  and  believes,  to  bid 
that  sum,  and  would  have  bid  that  amount  or  more,  had  they 
not  been  prevented  from  attending  the  sale,  as  herein  after 
stated ;  that  the  petitioner  is  herself  aged  and  infirm,  unable  to 
go  out,  and  entirely  unaccustomed  to  business ;  that  she  there- 
fore requested  her  son,  Isaac  A.  Hester,  to  take  charge  of  the 
business  for  her,  to  attend  the  said  sale,  and  to  see  tliat  the  pro- 
perty brought  a  fair  value ;  that  the  said  Isaac  A.  Hester  assur- 
ed her  that  he  would  do  so,  and  the  petitioner,  confidently  rely- 
ing upon  his  attention  to  the  sale,  gave  herself  no  further  con- 
cern respecting  it,  and  employed  no  one  else  to  attend  on  her 
behalf ;  that  after  the  said  sale  she  was  to  her  great  surprise  and 
astonishment  informed,  and  she  so  believes  and  charges  the 
truth  to  be,  that  neither  the  said  Isaac  A.  Hester,  nor  any 
other  person,  attended  the  said  sale  on  her  behalf,  but  on  the 
contrary  thereof,  the  said  Isaac  A.  Hester,  laboring  under  some 
missapprehension  in  regard  to  the  time  of  the  sale,  actually  pre- 
vented persons  desirious  of  purchasing  the  property,  from  attend- 
ing the  sale,  by  informing  them  that  the  sale  would  take  place 
on  the  eighth  day  of  October,  the  day  after  the  sale  was  actual- 
ly made.  That  in  consequence  of  such  mistake  and  misinfor- 
mation, no  bidders  whatever  attended  the  said  sale,  and  no  per- 
son bid  for  the  premises  except  the  sheriff,  who  bid  one  hundred 
dollars,  and  the  said  Jacob  C.  Howell,  who  bid  one  hundred  and 
twenty-five  dollars,  upon  which  bid  the  premises  were  struck 
off  and  sold  ;  that  the  said  Jacob  C.  Howell  is  the  brother  of  the 
said  complainant,  and  as  the  petitioner  believes,  attended  the 
said  sale  on  his  behalf,  but  whether  he  bid  for  the  said  property 
for  himself,  or  as  agent  of  the  said  complainant,  the  petitioner 
knows  not,  save  from  the  declaration  of  the  said  Jacob  C. 
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Howell,  made  since  the  sale,  that  he  purchased  the  said  premi- 
ses for  himself;  that  on  the  twenty  fourth  day  of  February  last, 
the  petitioner,  as  administratrix  as  aforesaid,  recovered  judg- 
ment against  the  said  John  D.  Hester,  in  the  supreme  court  ot 
New-Jersey,  whereupon  execution  issued  to  the  sheriff  of  the 
county  of  Mercer,  by  virtue  whereof  she  acquired  a  lien  upon 
the  premises  so  as  aforesaid  sold  to  the  said  Jacob  C.  Howell ; 
that  there  remains  due  upon  the  said  judgment  the  sum  of  two 
thousand  dollars  of  principal,  besides  interest  and  costs,  and 
that  by  reason  of  said  iucumbrance  the  petitioner  was  made  a 
party  defendant  in  the  said  bill  for  foreclosure  ;  that  the  said 
John  D.  Hester  is  insolvent  and  utterly  unable  to  pay  his  debt ; 
that  on  or  about  the  thirteenth  day  of  May,  eighteen  hundred 
and  forty-one,  the  said  John  D.  Hester  made  an  assignment  in 
the  city  of  Philadelphia,  and  state  of  Pennsylvania,  to  one 
Amos  Phillips,  of  all  his  estate,  real  and  personal,  in  trust  for 
the  creditors  of  the  said  John  D.  Hester,  creating  certain  pro 
ferences  among  them  ;  that  in  the  first  class  of  creditors  named 
in  the  said  deed  of  assignment,  are  the  said  Jacob  Hester,  de- 
ceased, and  the  said  Ezekiel  C.  Howell ;  that  the  petitioner, 
administratrix  as  aforesaid,  has  presented  her  claim  against  the 
said  John  D.  Hester  to  the  said  Amos  Phillips,  assignee  as  afore- 
said, and  the  same  has  been  allowed ;  that  the  said  Ezekiel  C. 
Howell  1  as  also  presented  his  claim  against  the  said  John  D. 
Hester  for  allowance,  being  the  same  debt  to  secure  the  pay- 
ment of  which,  the  aforesaid  mortgage  was  given,  and  the 
said  claim  has  been  allowed,  as  the 'petitioner  is  informed, 
and  believes,  so  far  forth  as  the  same  is  not  satisfied  by  the 
proceeds  of  the  sale  of  the  said  mortgaged  premises ;  that  the 
estate  of  the  said  John  D.  Hester,  in  the  hands  of  the  said 
assignee,  is  entirely  inadequate  and  insufficient  to  satisfy 
the  claims  of  the  first  class  of  creditors,  named  in  the  said 
assignment ;  that  the  petitioner  is  by  fur  the  heaviest  credi- 
tor named  in  the  said  first  class,  and  is  in  truth  and  in  fact 
entitled  to  nearly  the  whole  of  the  funds  in  the  hands  of 
the  said  assignee,  after  paying  the  dividend  of  the  said  Ezekiel 
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C.  Ho  well  thereout ;  that  by  reason  of  the  great  sacrifice  of  the 
said  mortgaged  premises  at  the  said  sale,  the  said  Ezekiel  C. 
Howell  is  entitled  to  draw  a  much  larger  dividend  and  share 
of  the  estate  of  the  said  John  D.  Hester,  in  the  hands  of  the  said 
assignee,  than  he  would  have  been,  had  the  said  premises  sold 
for  a  fair  price — to  the  great  prejudice  of  the  petitioner,  ad- 
ministratrix as  aforesaid,  and  of  the  estate  of  the  said  Jacob 
Hester,  deceased;  that  the  said  sale  is  prejudicial  as  well  to 
the  interests  of  the  said  Ezekiel  C.  Howell  as  of  the  petitioner, 
administratrix  as  aforesaid,  unless,  as  she  suspects  the  truth  to 
be,  there  is  some  secret  arrangement  bet;veen  the  said  Ezekiel 
C.  Howell  and  his  brother  who  became  the  purchaser,  by  which 
the  said  complainant  is  to  be  indemnified  and  saved  harmless 
against  all  loss  upon  his  mortgage  debt  by  reason  of  said  sale  ; 
and  that  she  hath  by  her  agent  applied  to  the  said  Jaoob  C. 
Howell  to  give  up  his  bid  aforesaid,  and  to  permit  a  fair  sale 
of  the  premises  to  be  made,  which  he  refuses  to  do,  unless  ho 
is  paid  therefor  at  the  rate  of  four  hundred  dollars  for  the  said 
lot ;  that  she  is  informed  and  believes,  and  charges  the  truth 
to  be,  that  no  deed  hath  been  made  in  pursuance  of  said  sale, 
but  that  the  said  George  T.  Olrnstead,  sheriff  as  aforesaid,  hath 
appointed  the  eighteenth  day  of  October,  instant,  for  the  pay- 
ment of  the  purchase  money  and  the  delivery  of  the.deed  to  the 
said  Jacob  C.  Howell,  and  that  the  said  sheriff  will  then  de- 
liver the  said  deed,  unless  restrained  by  the  order  of  this  court. 
The  prayer  of  the  petition  is,  that  the  sale  may  be  set  aside, 
that  the  premises  may  be  ordered  to  be  resold,  and  in  the  mean 
time  that  the  sheriff  may  be  restrained  from  delivering  a  deed 
in  pursuance  of  the  sale,  until  the  further  order  of  the  court. 

On  filing  the  petition,  the  following  order  was  made. 

On  reading  and  filing  the  petition  of  Mary  Hester,  adminis- 
tratrix of  Jacob  Hester,  deceased,  one  of  the  defendants  in  the 
above  cause,  and  the  affidavit  thereto  annexed,  it  is  ordered  that 
cause  be  shown  on  the  thirty-first  day  of  October,  instant,  at 
the  state  house,  in  the  city  of  Trenton,  at  three  o'clock  in  the 
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afternoon,  why  the  sale  made  by  George  T.  Olmstead,  esquire, 
sheriff  of  the  county  of  Mercer,  by  virtue  of  the  above  stated 
execution,  of  the  mortgaged  premises  therein  described,  should 
not  be  set  aside,  and  made  null  and  void ;  and  that  the  said 
sheriff  do  desist  and  refrain  from  receiving  the  purchase  money, 
or  delivering  any  deed  in  pursuance  of  said  sale,  until  the  fur- 
ther order  of  this  court.  And  it  is  further  ordered  that  a  copv 
of  this  order  be  served  within  five  days  from  the  date  thereof, 
upon  the  said  sheriff  and  purchaser,  and  also  upon  the  solicit- 
or of  the  complainant. 

The  matter  came  on  to  be  heard  upon  the  rule  to  show 
cause.  Upon  the  hearing,  the  facts  stated  in  the  petition  were 
admitted.  It  was  also  admitted  that  the  premises  in  question 
were  duly  advertised  according  to  law,  in  a  newspaper  print- 
ed and  circulating  in  the  city  of  Trenton,  and  in  five  or  more 
public  places  in  the  city  and  vicinity,  by  hand-bills ;  that  tho 
sale  was  made  on  the  day  mentioned  in  the  petition,  at  the 
house  of  William  Snowden,  inn-keeper  in  Warren  street,  in 
said  city ;  that  it  was  publicly  cried  in  and  along  said  street 
for  more  than  an  hour  and  a  half  immediately  before  it  was 
struck  off ;  that  it  was  struck  off  at  about  four  o'clock  in  the 
afternoon  ;  that  the  petitioner  resides  at  the  upper  end  of  War- 
ren street,  in  said  city,  and  that  her  son,  Isaao  A.  Hester,  lives 
with  her  in  the  same  house. 

H.  W.  Green,  for  petitioner,  in  support  of  the  rule,  cited 
Williamson  v.  J)ale,  3  John.  Chan.  290  ;  Requa  v.  JZea.  2 
Paige,  339  ;  Seaman  v.  Riggins  et  al.  1  Green's  Chan.  214. 

8.  G.  Potts,  contra. 

THE  CHANCELLOR.  The  case  is  within  the  principle  of  the 
authorities  cited.  The  sale  must  be  set  aside,  and  a  re-sale 
made,  upon  the  payment,  by  the  petitioner,  of  the  expenses  of 
the  first  sale,  and  the  costs  of  this  motion 

CITED  in  Marlattv.  Warwick,  3  C.  E.  Gr.  123  :  Klofppinfj  \,  StiUma^her,  6  (?. 
R  Gr.  330  ;  Nat.  Bk.  of  Metropolis  v.  Sprague,  Id.  461 ;  Wetzler  v.  Schawtnan, 
9  a  K  Or.  64. 


CASES 

ADJUDGED  nr 

THE  COURT  OF  CHANCERY 

OF  THE  STATE  OF  NEW-JERSEY, 
APRIL  TERM,  1843. 


JAMES  THOMPSON  v.  GEORGE  ENGLE  and  others. 

The  court  will  not  by  injunction  protect  a  party  who  has  been  erroneously 
put  into  possession  of  land  under  a  writ  of  restitution,  especially  where 
his  title  has  not  been  established  at  law. 

It  seems  that  a  party  has  no  right  to  a  discovery,  nor  to  the  production  of 
title  deeds  relating  alone  to  his  adversary's  title.* 

The  purchasers  of  real  estate  are  entitled  to  be  heard  before  any  decree  is 
made  impeaching  the  validity  of  the  sale  under  which  they  claim  title. 

Where  a  right  has  been  repeatedly  established  at  law,  or  where  the  same  right 
is  subject  to  be  controverted  by  different  persons,  a  court  of  equity  may 
put  an  end  to  litigation  by  restraining  suits  at  law  and  settling  the  whole 
controversy,  or  if  need  be,  by  directing  a  single  trial  at  law. 

But  the  court  will  not  interfere  to  quiet  the  possession  of  a  party, where  there 
has  been  no  trial  of  the  right  at  law,  and  where  there  is  but  one  adverse 
claimant. 

W.  Hoisted,  for  complainant. 

The  defendant  will  be  required  to  produce  the  deed  on  which 
his  title  rests :  1  Hopkins,  143  ;  2  Hay  wood,  226  ;  1  Paige, 
384 ;  2  ty.  Dig.  46. 

•  See  Wigram  on  Discovery,  sec.  31,  32;  2  Story's  Eq.  sec.  1490,  note  3. 
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Under  the  general  prayer  of  the  bill  of  complaint,  the  court 
can  o-der  the  deed  to  be  cancelled  :  MitforcPs  PL  31,  37 ; 
5  Vesey ,  405  ;  Beamed  Pleas,  314 ;  14  Vesey,  33 ;  1  Russell, 
559;  17  Vesey,  111;  1  Vesey  and  B.  244;  14  Vesey,  72;  10 
Vesey,  200. 

The  claim  of  Engle  may  be  adjusted  and  settled  upon  this 
bill :  5  Paige,  493. 

The  complainant,  should  be  quieted  in  his  possession :  8 
C ranch,  462,  468 ;  2  John.  Chan.  525 ;  2  Eq.  Dig.  99, 101, 104. 

The  sale  made  by  virtue  of  the  orphans'  court,  should  be 
set  aside.  The  administrator  by  whom  the  sale  was  made,  was 
interested  in  the  purchase :  8  Cowen,  £6.2 ;  8  Wheaton,  421 ; 
5  Vesey,  767 ;  8  Vesey,  337,  343  ;  3  Paige,  178  ;  2  Hals. 
175;  6  Hals.  391;  Coxe,  16;  1  Mod.  Chan.  91;  1  Ear.  and 
Gill.  61. 

The  order  of  the  orphans'  court  directing  the  sale,  was  ob- 
tained by  fraud :  Saxton,  260 ;  2  John.  Chan.  62. 

The  orphans'  court  had  no  jurisdiction  of  the  case.  There 
were  no  debts  to  be  paid  :  6  Hals.  343. 

The  orphans'  court,  have  no  authority  to  direct  a  sale  of 
lands  which  have  escheated  to  the  state :  14  East.  13,  14 ;  1 
Black.  Com.  261 ;  I  Hen.  and  Mun.  85  ;  6  Hals.  1 ;  3  Cranch, 
73 ;  12  Wheaton,  540 ;  8  Wheaton,  253 ;  Cruise's  Dig.  "  Es- 
cheat; "  4  Kent's  Com.  421 ;  Saxton,  518,  260 ;  5  Cranch,  173 ; 
10  Peters,  449  ;  17  John.  145 ;  11  Mass.  264. 

A.  0.  Zabrishie,  for  defendants. 

The  jurisdiction  of  this  court  does  not  extend  to  a  case  where 
the  whole  question  is  one  of  title :  2  Eq.  Dig.  28 ;  Jeremy's 
Eq.  258 ;  2  Vesey,  122 ;  1  Dess.  109  ;  1  John.  Chan.  Ill ;  2 
Ibid,  524 ;  3  Ibid,  302. 

The  court  will  only  compel  a  discovery  or  the  production  of 
title  deeds,  relating  to  a  party's  own  title,  and  not  to  his  adver- 
sary's :  Cooper's  Eq.  58 ;  2  Eq.  Dig.  49. 

The  decree  of  the  orphan's  court  is  conclusive  in  this  court : 
3  Harr.  73. 
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THE  CHANCELLOR.  The  bill  in  this  case,  presents  a  com- 
plicated state  of  facts,  and  seeks  various  kinds  of  relief.  It  re- 
lates to  the  estate  of  John  G.  Leake,  who  died  in  the  year 
eighteeen  hundred  and  twenty-seven,  possessed  of  considerable 
real  property  in  the  county  of  Bergen.  This  property,  it  was 
supposed,  escheated  to  the  state,  from  a  failure  of  heirs  capable 
of  inheriting  it,  and  trustees  were  accordingly  appointed  by  the 
legislature  to  take  it  in  charge.  After  a  short  time,  claimants 
presented  themselves  for  the  lands,  representing  that  they  were 
the  heirs  at  law,  and  entitled  to  the  inheritance.  The  legislature- 
not  being  able  to  ascertain  the  truth  of  these  various  applica- 
tions, in  the  year  eighteen  hundred  and  thirty-seven,  appointed 
commissioners,  with  power  to  investigate  the  subject,  and  with 
directions  to  the  attorney  general,  in  case  they  decided  in  favor 
of  any  applicant,  to  release  to  him  all  the  right  of  the  state  in. 
the  lands,  upon  payment  of  the  costs  and  expenses,  which  the 
state  had  paid  or  was  liable  for.  By  this  decision,  the  state,  and 
all  the  applicants  who  came  before  the  commissioners,  were,  by 
the  terms  of  the  act,  to  be  bound.  The  commissioners  met  and 
decided  in  favor  of  the  complainant,  as  the  heir  at  law  of  John 
G.  Leake,  and  the  attorney  general  released  to  him,  accordingly,, 
al'  the  right  and  title  of  the  state.  Not  being  able  to  accommo- 
date the  bill  of  charges  claimed  oy  the  trustees  under  the  state,, 
(the  same  not  being  satisfactory,  as  presented,)  the  expedient 
was  adopted,  of  releasing  the  lands  by  the  attorney  general, 
subject  to  tliis  claim  for  costs  and  charges,  when  finally  ascer- 
tained. This  is  the  position  of  the  complainant. 

John  Engle,  the  defendant,  was  the  acting  trustee  on  the^part 
of  the  state,  for  these  lands,  and  was  also  administrator  of  the 
Leake  estate,  appointed  by  the  orphans'  court  of  the  county  ol 
Bergen.     As  administrator,  he  obtained  an  order  of  the  saii: 
orphans'  court,  and  sold  certain  portions  of  the  land  to  Merselii 
J.  Merselis  and  to  a  Mr.  Townsend,  which  the  purchasers  wen 
into  possession  of,  and  have  occupied  ever  since.   A  part  of  Mer 
selis's  purchase  he  sold  to  Engle,  subsequently,  and  it  is  alleged 
upon  a  fraudulant  contract,  entered  into  at  the  time  he  purcha 
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sed.  There  is  also  a  tract  of  seventeen  acres,  which  the  de- 
fendant, Engle,  is  still  in  possession  of,  claiming  according  to 
his  answer,  under  a  title  adverse  to  the  complainant's. 

Upon  the  release  made  by  the  attorney  general,  of  the  right 
of  the  state  in  the  Leake  lands,  to  the  complainant,  he  was  put 
into  possession  of  all  of  them,  except  such  as  had  been  sold  to 
Merselis  and  Townsend,  and  the  seventeen  acre  tract.  The 
property  being  thus  circumstanced,  Engle,  aa  the  bill  charges, 
caused  suits  in  ejectment  to  be  brought  against  the  tenants  of 
the  complainant,  who  ignorantly  suffered  judgment  to  pass 
against  them ;  but  the  supreme  court,  on  application  made  to 
them,  and  the  true  state  of  facts  being  made  known,  ordered 
restitution  to  be  made  to  the  tenants  of  the  complain  int,  of  the 
lands  which  had  thus  been  taken  from  them,  under  the  eject- 
ment suits.  In  making  restitution,  however,  under  the  com- 
plainant's direction,  they  gave  him  the  possession  of  the  seven- 
teen acre  tract,  which,  in  fact,  had  never  been  claimed  by  En 
gle,  in  the  suits  in  the  supreme  court,  but  which  he  had  been 
long  in  the  possession  of,  before  the  suits  were  brought.  The 
complainant,  therefore,  obtained  by  his  motion,  not  only  res 
toration  of  all  he  had  lost  under  the  ejectments,  bni;  he  got  the 
possession  of  another  tract,  entirely,  the  seventeen  acre  tract 
Engle  was  proceeding  to  have  this  matter  rectified  by  applica 
tion  to  the  supreme  court,  when  the  complainant  filed  this  bill 

The  object  of  the  bill  is, 

1.  To  restrain  the  defendant,  Engle,  from  further  proceed 
ing  in  the  supreme  court,  to  be  reinstated  in  his  possession  ol 
the  seventeen  acre  tract. 

2.  To  procure  an  inspection  of  the  deed  under  which  Engle 
claims  title  to  the  seventeen  acre  tract. 

3.  For  an  account  of  the  rents  and  profits  received  by  Engle, 
aa  trustee  under  the  state,  and  for  a  settlement  and  discharge 
of  his  claim  as  trustee,  against  the  estate. 

4.  That  the  sale    made  of  the  lands  under  an  order  of  the 
orphans'  court,  may  be  set  aside  as  fraudulent  and  void. 

5.  For  an  account  for  waste  committed  on  the  lands. 
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6.  That  the  complainant  may  be  quieted  in  his  possession. 

Without  forming  any  favorable  opinion  of  the  course  pursued 
by  the  defendant,  Engle,  in  reference  to  this  estate,  I  still  think 
there  is  no  propriety  in  the  present,  bill.  To  grant  relief  in  such 
a  case,  would  violate  the  settled  practice  of  the  court. 

The  great  object  of  the  bill,  no  doubt,  was  to  obtain  the  in 
junctioa,  and  thus  retain  the  possession  of  the  seventeen  acre 
tract.  The  injunction  was  granted  upon  the  ex-parte  view  pre- 
sented by  the  bill,  but  after  further  consideration  and  knowledge 
of  the  facts,  it  was  dissolved.  The  application  for  the  injune 
tion  was  clearly  wrong.  The  complainant  had,  by  his  writ  of 
restitution,  been  placed  in  possession  of  land  which  had  never 
been  taken  from  him,  and  the  defendant  was  entitled  to  have 
that  matter  set  right. 

The  great  difficulty  in  the  way  of  the  complainant  is,  that 
his  title  to  the  property  is  denied  by  the  defendant,  and  has 
never  been  established  at  law.  I  speak  now,  particularly  of  the 
seventeen  acre  tract ;  nor,  indeed,  has  lie  ever  had  the  possession 
of  it,  except  for  a  short  time,  under  the  writ  of  restitution.  Be- 
fore the  complainant  can  call  the  defendant  in  question  respect- 
ing this  lot,  he  must  establish  his  title  at  law.  The  act  of  the 
legislature  constituting  a  commission  to  ascertain  the  heirs  to 
this  estate,  and  the  subsequent  release  of  all  the  rights  of  the 
state  by  the  attorney-general,  did  not,  necessarily,  give  a  title  to 
the  complainant ;  it  was  nothing  more  than  a  relinquishment  ol 
the  claim  on  the  part  of  the  state,  and  it  was  expressly  provi 
ded  by  the  act  itself,  it  would  seem,  that  the  state  and  such 
claimants  only  as  came  before  the  commissioners,  should  be 
affected  by  their  decision.  It  would,  upon  no  principle,  be  ' 
justifiable,  to  bind  parties  riot  before  the  commissioner,  nor  did 
the  legislature  intend  so  to  do.  The  defendant  says,  in  hie 
answer,  that  heclaims  the  seventeenacre  tract  byan adverse  title, 
and  that  he  is  in  possession.  If  the  complainant  has  a  right  to 
this  lot,  the  courts  of  law  are  open  to  him,  and  he  must  take 
that  course. 

The  prayer  for  the  inspection  of  the  deed,  under  which  Engle 
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claims  title  to  the  seventeen  acre  tract,  has  been  complied  with, 
without  opposition,  and  therefore  no  difficulty  exists  on  that 
part  of  the  case.  I  must  not  be  understood,  however,  as  sanc- 
tioning the  principle,  that  a  part y  lias  a  right  to  the  production 
of  deeds  which  relate  alone  to  the  adversary's  own  title.  In 
Cooper's  Eq  58,  it  is  said  that  the  plaintiff  shall  have  a  discovery 
of  so  much  as  relates  to  his  own  title,  and  shall  not  pry  into 
that  of  the  defendant. 

The  release  of  the  right  of  the  state,  can  only  discharge  the 
interest  in  the  lands  from  that  time,  and  therefore  I  see  no  pro- 
priety in  the  complainant's  having  an  account  from  Engle 
during  the  time  he  had  the  possession  of  the  lands  as  trustee. 
After  the  release,  the  complainant  had  the  possession,  and  before 
that  Engle  acted  as  a  trustee  for  the  state,  and  as  such  must 
account  to  the  state  and  not  to-the  complainant.  So  also  the 
claims  of  Engle  for  his  compensation  and  expenses  as  trustee, 
is  with  the  state,  and  must  be  settled  in  his  account  for  the 
rents  and  profits.  It  is  one  account.  On  the  one  side,  he  will 
be  charged  for  the  rents  and  profits  of  the  estate  in  his  hands, 
and  on  the  other,  credited  with  the  expenses  and  his  compensa- 
tion as  trustee. 

As  to  that  part  of  the  prayer  of  the  bill  which  seeks  to  set 
aside  the  proceedings  in  the  orphans'  court,  and  a  sale  of  a  por- 
tion of  the  property  to  Merselis  and  to  Townsend,  it  ia  a  suffi- 
cient answer,  that  the  proper  parties  are  not  before  the  court. 
Merselis  is  named  as  a  defendant  in  the  bill,  but  he  was  never 
brought  before  the  court  by  subpoena,  and  at  his  death,  which 
occurred  since  the  commencement  of  this  suit,  the  complainant 
weat  on  without  making  his  heirs'  or  representatives  parties. 
These  purchasers  are  entitled  to  be  heard  beiore  any  decree  is 
made  impeaching  the  validity  of  the  sale  under  which  they 
claim  title. 

The  last  prayer  asks  that  the  complainant  may  be  quieted  in 
his  possessions.  Such  prayer  can  have  no  application  to  a  case 
like  this.  Where  a  right  has  been  repeatedly  established  at  law, 
or  where  the  same  right  is  subject  to  be  controverted  by  a  great 
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many  persons,  a  court  of  equity  will,  in  some  cases,  put  an  end 
to  strife  and  litigation,  by  restraining  suits  at  law,  and  settling 
the  whole  case  at  once,  or  if  need  be,  by  directing  a  single  trial 
at  law.  But  here  there  has  been  no  trial  of  the  right  at  ali,  nor 
are  there  any  other  parties  involved  than  the  complainant  and 
the  defendant,  Engle :  2  Story's  Eq.  147. 

As  the  complainant  has  not  been  able  to  satisfy  me  of  his  right 
to  relief  on  tho  grounds  on  which  it  is  sought,  I  must  dismiss 
the  bill,  with  costs. 

Decree  accordingly. 


JOSEPH  SHEPPAKD  v.  REUBEN  HUNT  and  others. 

In  the  year  seventeen  hundred  and  twenty-five,  a  tract  of  land  was  devised 
for  the  benefit  of  a  free  school  in  "  the  township  of  Greenwich."  In  thft 
year  seventeen  hundred  and  forty-nine,  the  same  land  was  conveyed,  bjr 
persons  acting  on  behalf  of  the  "town  of  Greenwich,"  by  indenture,  to 
D.  S. ,  reserving  a  yearly  rent  o  f  thirteen  pounds,  to  be  paid  unto  tho  trustees 
for  the  the  time  being,  as  they  shall  bo  chosen  by  the  inhabitants  of  "the 
town  of  Greenwich"  included  within  certain  boundaries  in  the  said  deed 
particularly  specified.  The  rent  was  paid  for  about  eighty  years  to  the 
trustees  chosen  by  "  the  town  of  Greenwich."  Held,  that  D.  S.,  and  those 
claiming  under  him,  were  bound  to  pay  the  rent  reserved  to  the  trustees 
chosen  by  the  town  of  Greenwich,  pursuant  to  the  reservation  in  the  said 
deed,  and  not  to  the  inhabitants  of  the  "  township  of  Greenwich-" 

J?he  grantee  in  a  deed,  and  those  claiming  under  him,  cannot  deny  the  bind- 
ing authority  of  a  reservation  in  the  deed. 

Long  acquiescence  in  a  given  construction  of  an  instrument,  renders  it  un- 
wise and  impolitic  to  change  such  construction. 

Public  policy  forbids  the  disturbance  of  rights  ancient  and  well  settled  by 
the  practice  of  the  parties  in  interest. 

BILL  of  interpleader.  The  case  was  this.  Zachariah  Bar- 
row, in  and  by  his  last,  will  and  testament,  bearing  date  on  the 
thirtieth  day  of  July,  in  the  year  of  our  Lord  seventeen  him 
Jred  and  twenty-five,  duly  executed  to  pass  real  estate,  gave  and 
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devised  as  follows :  "  Imprimis.  I  will  that  all  my  just  and  lion 
est  debts  be  paid  which  I  owe  to  any  man  ;  then  I  give  to  my 
well  beloved  mother-in-law,  Mary  Field,  all  my  farm  and  plan 
tation,  with  dwelling-houses,  out-houses,  &c.  during  the  term 
of  her  natural  life.  Item.  It  is  my  will  that,  after  the  decease  of 
my  mother-in-law,  Mary  Field,  I  give  the  said  farm  for  the 
benefit  of  a  free  school  for  the  township  of  Greenwich  for  ever." 
After  the  death  of  the  devisor,  it  appearing  that  he  had  ac- 
quired title  to  the  said  devised  premises  tinder  John  Fenwick, 
and  his  title  appearing  to  be  defective,  the  inhabitants  of  the 
town  of'Greenwich  procured  one  Ebenezer  Miller  to  procure 
a  good  title  for  the  said  premises  from  the  proprietors  of  West 
New- Jersey,  which  was  done.  A  survey  of  the  said  tract  un- 
der title  from  the  proprietors,  having  been  made  in  the  name  of 
the  said  Ebenezer  Miller,  on  the  fourteenth  day  of  November, 
seventeen  hundred  and  forty-nine,  the  said  Ebenezer  Miller, 
together  with  Annanias  Sayre  and  Thomas  "Ewing,  attorneys 
duly  constituted  by  the  inhabitants  of  the  town  of  Greenwich, 
conveyed  the  said  premises,  by  deed  of  indenture,  bearing  date 
on  the  day  and  year  last  aforesaid,  unto  David  Sheppard,  his 
heirs  and  assigns,  for  the  consideration  of  five  shillings,  yielding 
and  paying  therefor  the  yearly  rent  of  thirteen  pounds,  current 
money  of  New-Jersey,  on  the  first  day  of  December  in  each 
year,  "unto  the  trustees  for  the  time  being,  as  .they  shall  be 
chosen  by  the  inhabitants  of  the  town  of  Greenwich"  contained 
in  certain  bounds  in  the  said  deed  particularly  specified ;  all 
which  said  yearly  rents,  with  the  arrearages  thereof,  were  by 
the  terms  of  the  said  deed  "to  be  and  remain  for  the  use,  ben- 
efit and  maintenance  of  a  free  school  to  the  inhabitants  of  the 
town  of  Greenwich,  aforesaid,  that  are  contained  i«  the  above 
mentioned  bounds,  their  heirs  and  assigns  for  ever."  And  in 
case  the  said  rent  should  be  at  any  time  in  arrear,  the  trustees 
of  the  said  inhabitants  of  the  town  of  Greenwich,  chosen  for 
the  time  being,  or  any  of  them,  were  by  the  said  indenture 
authorized  and  empowered  to  enter  on  the  premises  and  dis- 
train for  the  same. 
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Immediately  after  the  execution  of  the  said  deed,  and  by- 
virtue  thereof,  the  said  David  Sheppard  entered  into  possession 
of  the  said  premises,  and  he  and  his  heirs  continued  to  hold  the 
eaid  premises,  and  paid  the  rent  reserved  by  the  said  deed,  regu- 
larly up  to  the  first  day  of  December,  eighteen  hundred  and 
thirty-four,  to  the  trustees  chosen  by  the  inhabitants  of  the  town 
of  Greenwich,  as  described  by  the  said  indenture,  and  the  same 
was  expended  for  the  benefit  of  a  free  school  for  the  said  inhabi- 
tants. 

In  the  year  eighteen  hundred  and  thirteen,  Joseph  Sheppard, 
the  defendant,  purchased  a  part  of  the  said  premises,  subject 
to  the  rent  reserved  in  the  said  indenture ;  whereupon  an  agree- 
ment was  entered  into  between  him  and  the  inhabitants  of  the 
said  town  of  Greenwich,  by  which  the  portion  of  the  said  rent 
to  be  paid  by  the  said  Joseph  Sheppard,  was  fixed  at  twenty- 
five  dollars  and  twenty-five  cents,  which  was  paid  by  him  an- 
nually to  the  said  trustees,  from  the  year  eighteen  hundred  and 
thirteen  up  to  the  first  of  December,  eighteen  hundred  and 
thirty-four. 

The  inhabitants  of  the  town  of  Greenwich  are  not  a  body 
corporate  in  law — the  township  of  Greenwich,  as  incorporated 
by  law,  embracing  considerable  territory  not  contained  in  the 
town  of  Greenwich  as  described  in  the  said  indenture.  From 
the  making  of  the  said  indenture,  the  inhabitants  of  the  said 
town  of  Greenwich,  as  described  in  the  said  indenture,  from  time 
to  time  chose  trustees,  and  maintained  a  free  school  with  but  little 
intermission ;  and  on  the  twentieth  of  March,  eighteen  hundred 
and  forty-one,  they  duly  elected  Reuben  Hunt  and  four  others 
trustees  of  the  said  inhabitants.  The  said  Joseph  Sheppard 
having  refused  to  pay  the  rent  in  arrear,  the  trustees  so  elected 
were,  by  a  vote  of  the  inhabitants,  instructed  to  file  a  bill  in 
chancery  for  the  recovery  of  the  said  rents.  Accordingly,  on 
the  twenty-fourth  of  February,  eighteen  hundred  and  .forty-two, 
a  bill  was  filed  in  this  court  by  the  said  Reuben  Hunt,  Enoch 
Mulford,  David  Jones,  Samuel  C.  Fithian  and  Charles  B.  Fi- 
thian,  (the  trustees  so  elected  as  aforesaid,)  on  behalf  of  them. 
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selves  and  all  other  the  inhabitants  of  the  town  of  Greenwich, 
against  the  said  Joseph  Sheppard,  for  the  recovery  of  the  said 
rent  in  arrears,  setting  forth  substantially  the  above  related 
facts. 

On  the  thirteenth  of  July,  eighteen  hundred  and  forty-two, 
the  said  Joseph  Sheppard  filed  a  bill  of  interpleader  against  the 
complainants  in  the  original  bill,  and  against  the  inhabitants 
of  the  township  of  Greenwich,  in  the  county  of  Cumberland. 
The  bill  of  interpleader  states,  among  other  things,  that  the 
premises  were  conveyed  to  the  complainant  with  a  covenant  of 
warranty  against  all  claims  "  except  the  annual  or  yearly  an- 
nuity, right  or  demand,  which  the  township  of  Greenwich  hath 
on  the  premises  for  ever ;"  that  the  complainant,  from  the  time 
of  the  said  conveyance,  paid  th,e  said  yearly  rent  of  twenty-five 
dollars  and  twenty-five  cents  to  the  inhabitants  of  the  town- 
ship of  Greenwich  ;  that  he  continued  such  payments  until  he 
was  notified  that  payments  to  the  township  of  Greenwich  would 
be  contested,  and  that  the  complainant  would  be  held  responsi- 
ble for  the  whole  of  said  rent  to  the  inhabitants  of  the  town  of 
Greenwich ;  that  he  is  ready  and  willing  to  pay  the  said  rent, 
but  both  of  the  said  parties  persisting  in  their  claims,  and  the 
complainant  being  wholly  ignorant  to  whom  the  said  rents  right- 
fully belonged,  could  not  with  safety  pay  either,  until  the  rights 
of  the  claimants  were  settled  by  a  competent  tribunal ;  that  by 
an  act  of  the  legislature  of  the  state  of  New  Jersey,  passed  the 
ninteeeth  of  January,  A.  D.  seventeen  hundred  and  forty- 
seven,  the  county  of  Cumberland  was  set  off  from  the  south- 
ern part  of  the  county  of  Salem ;  and  in  and  by  the  said  act, 
the  township  of  Greenwich  was  incorporated,  and  the  bounda- 
ries thereof  particularly  defined ;  the  said  boundaries,  as  de- 
scribed by  the  said  act,  being  much  more  extensive,  and  em- 
bracing a  greater  number  of  inhabitants,  than  the  town  of 
Greenwich  as  defined  in  the  said  indenture  to  David  Sheppard. 

An  answer  was  filed  to  the  bill  of  interpleader,  by  the  com- 
plainants in  the  original  bill,  in  which,  among  other  things, 
they  state,  that  they  have  reason  to  believe  that  the  boundaries 
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of  the  township  of  Greenwich,  at  the  date  of  the  said  devise  by 
the  said  Zechariah  Barrow,  were  different  from  the  boundaries 
of  said  township  as  prescribed  in  the  act  creating  the  county  of 
Cumberland,  but  that  they  were  unable  with  certainty  to  ascer- 
tain the  same ;  they  deny  that  the  said  Zechariah  Barrow  had 
any  title  to  the  said  premises,  and  insist  that  the  inhabitants  of 
the  town  of  Greenwich  acquired  title  from  the  council  of  pro- 
prietors ;  that  by  the  conveyance  to  the  said  David  Sheppard,  the 
rent  was  reserved  to  the  inhabitants  of  the  town  of  Greenwich 
as  described  in  the  said  deed,  and  that  the  said  conveyance  and 
reservation  were  acquiesced  in  for  nearly  a  century  ;  they  deny 
that  the  said  rent  was  ever  paid  to  the  inhabitants  of  the  town- 
ship of  Greenwich,  but  insist  that  it  was  always  paid  to  the 
trustees  chosen  by  the  inhabitants  of  the  town  of  Greenwich, 
in  accordance  with  the  reservation  in  the  said  deed,  or  to  others 
•with  their  assent  and  concurrence.  They  allege  that  the  town- 
ship of  Greenwich  have  in  fact  abandoned  all  claim  to  the  said 
rents  ;  that  the  said  Joseph  Sheppard  is  himself  the  party  in 
interest,  and  has  set  up  the  claim  on  behalf  of  the  inhabitants 
of  the  township  of  Greenwich,  to  defeat  the  just  claim  of  the 
defendants  to  the  said  rents. 

The  cause  was  heard  upon  the  bill  of  interpleader,  answer, 
replication  and  proofs. 

JR.  P.  Thompson,  for  complainant. 

At  the  April  term  of  this  court,  eighteen  hundred  and  forty- 
two,  a  suit  was  commenced  by  .Reuben  Hunt  and  others,  against 
Joseph  Sheppard  ,  the  above  complainant,  to  enforce  the  pay- 
ment of  certain  rents  to  which  the  complainants  in  that  suit 
alleged  themselves  to  be  entitled.  These  rents  had  been  a 
source  of  dispute  and  controversy  between  the  "  town  of 
Greenwich"  and  the  "  township  of  Greenwich,"  in  Cumberland 
county ;  both  parties  claiming  the  right  to  receive  them,  and 
each  insisting  that  Sheppard  the  present  complainant,  should 
pay  to  them. 

By  the  records  of  the  township,  it  appears  that  from  eighteen 
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hundred  and  nine  to  eighteen  hundred  and  thirty-two,  the 
town  meeting  disposed  of  these  rents  of  the  town  place,  in  the 
building  of  a  school  and  town  house,  and  for  the  purposes  of 
education  in  the  township. 

In  some  of  the  years,  the  rent  was  paid  to  the  trustees  for  the 
"town,"  and  in  others  to  the  "school  committee  of  the  town- 
ship," but  no  dispute  appears  to  have  arisen  until  the  year 
eighteen  hundred  and  thirfy-one,  when  there  is  found  an  order 
of  the  township  meeting  "  that  the  school  committee  be  auth- 
orized to  cull  upon  the  person  who  has  possession  of  the  papers 
respecting  the  town  place  belonging  to  the  township,  and  re- 
quest them  for  the  township."  In  eighteen  hundred  arid  thir- 
ty-two, at  the  township  meeting,  the  town  clerk  is  directed  to 
take  charge  of  these  papers  for  the  township.  In  eighteen  hun- 
dred and  thirty-live,  at  the  township  meeting,  a  resolution  was 
passed  "  that,  the  collector  of  the  township  is  authorized  to  re- 
ceive the  money  asising  from  the  town  place." 

In  eighteen,  hundred  and  thirty-six,  at  the  annual  township 
meeting,  a  preamble  and  resolutions  were  adopted,  affirming 
the  rights  of  the  township  to  these  rents,  and  again  asserting 
the  authority  of  the  collector  of  the  township  to  receive  them. 

At  the  same  meeting  a  resolution  is  passed  "  that  all  the  pa- 
pers relative  to  the  property,  be  presented  to  the  governor  of 
this  state,  and  obtain  his  opinion  to  whom  the  yearly  rents  of 
said  property,  injustice  and  equity  belong."  The  committee 
appointed  waited  on  the  governer,  who  declined  to  give  any 
opinion.  , 

In  eighteen  hundred  and  thirty-nine,  the  township  meeting 
authorize  the  clerk  to  call  on  Joseph  Sheppard  and  Benjamin 
Tyler  for  the  sum  due  for  the  township  place,  and  if  they  re- 
fuse to  pay,  that  the  clerk  be  directed  to  prosecute  them. 

In  consequence  of  the  state  of  facts  exhibited  by  the  record 
above  referred  to,  Joseph  Sheppard  refused  to  pay,  after  eigh- 
teen hundred  and  thirty-six,  until  the  matter  could  be  legally 
settled,  and  the  proper  person  to  whom  he  might  pay,  should 
be  ascertained. 


APRIL  TEKM,  1343.  283 

Sheppnrd  v.  Hunt  et  al. 

Tke  matter  continued  to  be  disputed  between  the  parties  un- 
til the  year  eighteen  hundred  and  forty-two,  when  the  suit  was 
brought  in  this  court. 

Joseph  ShepparJ  being  thus  sued  by  those  who  represented 
the  "town  of  Greenwich,"  was  advised  by  counsel,  that  his 
proper  and  safe  course  was  to  file  a  bill  of  interpleader,  and 
thus  to  seek  the  opinion  of  this  honorable  court  to  which  of 
the  contending  claimants  he  could  with  safety,  and  according 
to  law,  pay  the  rent  due. 

The  complainant  made  the  representatives  of  the  "town"  and 
"the  inhabitants  of  the  township  of  Greenwich"  both  defend- 
ants. The  former  only  have  answered  his  bill. 

"What  is  the  proper  office  of  a  bill  of  interpleader? 

This  bill  is  preferred  where  two  persons  claim  of  a  third  the 
same  debt  or  the  same  duty,  as  if  ren  t  be  demanded  of  a  tenant 
by  two  several  persons,  and  he*  be  ignorant  to  which  it  is  actu- 
ally payable,  he  is  entitled  to  protect  himself  against  their  sepa- 
rate claims,  by  exhibiting  against  them  a  bill  of  interpleader. 
Blake's  Chan.  31  ;  1  Mad.  Chan.  172 ;  Cooper's  Equity ,  45. 

The  counsel  of  the  defendants  asserts,  and  cites  authorities 
to  prove,  that  the  claim  must  be  persisted  in  at  the  time  the  bill 
is  filed;  and  then  remarks  "in  this  case  the  township  have  ac- 
tually abandoned  all  claim,  to  this  rent."  I  answer,  the  claim 
has  always  been  insisted  upon,  and  so  far  from  being  aban- 
doned, the  proof  is  directly  otherwise. 

The  only  evidence  of  an  abandonment  by  the  township  on 
which  defendant's  counsel  relies,  is  the  record  of  the  township 
meeting  of  eighteen  hundred  and  forty-one,  March  ninth 
where  a  resolution  is  passed,  authorizing  the  clerk  to  give  up 
the  papers  to  the  clerk  of  the  trustees  of  the  town  school  house 
and  there  is  also  a  statement  that  a  gentleman  of  the  bar  had 
given  his  opinion  that  the  annuity  could  not  be  recovered  by 
the  township  clerk.. 

Bat  did  the  township  decide  that  the  claim  they  had  made 
and  year  after  year  insistend  on,  was  abandoned  ?  If  so,  where 
is  the  record  of  it?  Did  they  ever  obtain  an  opinion  that  the 
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''inhabitants  of  the  township  of  Greenwich"  could  not  recover 
the  rent?  It*  abandoned  it  would  have  been  recorded  in  the 
aiinutes  of  the  township. 

But  if  itis  contended  that  the  claim  was  abandoned  by  giving 
op  the  papers,  why  was  not  the  complainant  informed  of  it? 

The  counsel  of  the  defendants,  aware  that  this  was  impor- 
tant and  that  he  could  not  prove  it,  has  submitted  interroga- 
tories to  the  complainant,  one  of  which  is  this,  "Was  you,  or 
was  you  not  informed,  or  did  you  not  hear  after  the  meeting  of 
the  inhabitants  of  the  township  of  Greenwich,  held,  &c., 
March,  eighteen  hundred  and  forty-one,  that  the  said  meeting 
had  relinquished  all  claim  to  said  rent,"  &c.  ? 

Now  the  answer  of  the  complainant  to  the  fourth  interroga- 
tory is,  "I  was  not  present  at  the  meeting,  &c.,  in  March, 
eighteen  hundred  and  forty-one,  but  I  was  informed  some  time 
afterwards  that  the  papers  relative  to  the  town  place  dispute 
were  to  be  given  up,  but  I  was  not  informed  that  the  claim 
of  the  township  to  the  rents  was  relinquished,  but  on  the  con- 
trary, I  have  always  understood  that  the  claim  of  the  township 
is  insisted  upon,  and  will  be  maintained  until  the  chancellor  of 
the  state  shall  settle  the  matter  between  the  parties." 

This  is  the  proof  in  the  cause,  and  shows  that  if  any  aban- 
donment of  this  claim  was  ever  made,  (which  is  expressly  de- 
nied by  the  complainant,)  it  was  never  made  known  to  him, 
but  that  the  claim  was  always  asserted  and  insisted  upon. 

The  defendants'  counsel  remarks,  that  no  demand  has  been 
made  on  Sheppard,  the  complainant,  by  the  township,  since 
the  town  meeting  of  eighteen  hundred  and  forty-one. 

This  can  have  no  influence  either  for  or  against  him;  it  was 
well  known  that  he  had  declared  his  intention  not  to  pay,  and 
desired  the  parties  to  have  it  settled  by  a  legal  tribunal;  a  new 
or  continued  demand  upon  him  could  not  have  altered  his  deter- 
mination. He  expressly  states  in  his  bill,  under  oath,  that  both 
parties  had  made  this  claim,  that  he  had  been  threatened  by 
both  with  prosecution,  that  he  proposed  to  submit  the  same  to 
arbitration,  or  to  the  decision  of  some  gentleman  learned  in  the 
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law.    These  propositions  were  all  declined,  and  liis  only  safety 
seemed  to  be  to  file  his  bill  of  interpleader. 

A  mere  claim  is  ground  for  interpleader.  1  Mad  Chan. 
173. 

The  complainant  respectfully  insists  that  his  case  is  clearly 
one  of  those  which  it  is  the  peculiar  province  of  a  court  of 
equity  to  relieve  and  protect,  and  that  the  proper  mode  to  seek 
that  relief  is  by  a  bill  of  interpleader. 

But  it  is  insisted  by  the  counsel  of  the  defendants,  that  Shep- 
pard, the  complainant,  does  not  stand  indifferent. 

The  complainant  has  filed  his  bill  in  pursuance  with  the  law, 
and  he  has  verified  the  accuracy  of  his  statements;  he  seeks 
relief;  he  discloses  his  difficulty ;  he  knows  not  to  which  of 
these  parties  to  pay ;  he  but  tells  their  mutual  story,  they  could 
not  tell  who  ought  to  have  it,  and  they  resolved  to  ask  gover- 
nor Vroom  to  tell  them  to  which  of  these  very  parties  "  these 
rents,  in  justice  and  equity,  did  belong."  "Where  is  the  proof 
of  his  partiality  ?  Where  his  \Voiit  of  neutrality  ?  He  admits 
that  he  owes  the  money ;  he  proffers  himself  ready  to  pay;  he 
takes  part  with  neither,  and  asks  of  this  court  its  instruction. 

To  the  complainant  it  can  make  no  possible  difference,  who 
gets  this  money  ;  to  one  of  the  parties  he  must  pay  it,  and  he 
cares  not  in  the  slightest  degree,  to  whom  it  shall  be  awarded; 
he  but  asks  as  justice  and  equity  to  himself,  that  the  contro- 
versies of  these  different  parties  shall  not  be  fought  at  his  ex- 
pense. 

The  counsel  for  the  defendants  asks  why  the  complainant 
did  not  make  known  his  difficulty  to  the  trustees,  or  their  soli- 
citor, when  he  had  so  fair  an  opportunity  to  do  so? 

I  answer,  that  he  did  make  known  his  difficulty.  In  answer 
to  the  sixth  interrogatory,  the  complainant  says,  "  I  told  the- 
person  who  brought  the  letter,  (of  L.  Q.  C.  Elmer,  esquire,  de- 
manding the  rent  for  the  town  of  Greenwich,)  that  I  had  con- 
cluded not  to  pay  any  further  rent  until  the  decision  of  a  com- 
petent tribunal  had  determined  to  which  of  the  parties  I  could 
pay  with  safety.  I  also  mentioned  to  him  generally,  the  dini- 
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culty  I  had  in  knowing  to  whom  to  pay  ;  that  both  parties 
claimed  it,  and  I  had  paid  both,  and  I  really  wanted  to  know 
Low  I  could  pay  with  safety  to  myself  and  to  my  estate." 

This  is  the  proof  in  the  case,  and  yet  we  are  told  by  the  de- 
fendant's counsel,  "that  they  never  knew  he  had  any  such  rea- 
son for  refusal."  And  whose  fault  is  it,  that  they  did  not  know? 
Surely,  the  fault  of  their  messenger ;  if  he  was  faithless  or 
negligent,  and  did  not  report  to  his  employer  the  answer  he 
got,  then  it  is  their  misfortune,  not  our  fault. 

I  insist  upon  it,  that  the  defendants  did  know  he  had  ft  this 
ground  of  refusal." 

The  whole  case  proves  that  they  knew  it.  "What  caused  the 
stoppage  in  the  payment  of  the  annuity  after  eighteen  hundred 
and  thirty-six  ?  I  answer,  the  very  reason  which  caused  the 
resolution  to  ask  the  advice  ofgovernorYroom,  to  know  which 
party  had  a  right  to  the  money?  These  defendants  could  not 
have  been  ignorant  of  that.  The  very  last  payment  of  rent,  in 
eighteen  hundred  and  thirty-five,  "  up  to  eighteen  hundred  and 
thirty  six,"  was  made  to  Reuben  Hunt,  one  of  the  defendants. 
Can  it  be  supposed  that  in  eighteen  hundred  and  thirty-seven, 
lie  did  not  call  again  for  the  rent?  And  is  it  at  all  likely  that 
he  did  not  know  the  reason  he  did  not  get  it? 

.  The  complainant  stopped  paying  in  eighteen  hundred  and 
thirty-six,  and  ever  since,  this  subject  has  been  a  continued 
source  of  angry  controversy,  at  every  annual  town-meeting  in 
Greenwich. 

The  complainant  admits,  as  he  did  in  his  bill  of  interpleader, 
that  there  remains  in  his  hands  all  the  rents  since  the  twenty- 
fifth  day  of  March,  A.  D.  eighteen  hundred  and  thirty-six ; 
and  calculated  to  March  twenty-fifth,  eighteen  hundred  and 
forty  two,  six  years,  without  interest,  they  amount  to  one  hun- 
dred and  fifty-one  dollars  and  fifty  cents,  which  surn  he  is  ready 
and  willing  to  pay,  according  to  the  opinion  of  this  honorable 
court. 

In  relation  to  the  argument  of  defendant's  counsel,  as  to  the 
title  of  the  cown  or  the  rights  of  the  township,  I  have  nothing 
to  say ;  the  complainant  has  nothing  to  do  with  that  question, 
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it  is  wholly  a  controversy  between  the  "  town"  and  "  township." 
The  bill  of  interpleader  was  filed,  that  they  might  appear  and 
make  known  their  rights,  and  if  "  the  township  "  do  not  choose 
to  do  so,  it  is  not  to  affect  the  complainant ;  his  rights  are  made 
known  and  he  feels  confident  they  will  be  sustained. 

The  complainant  respectfully  insists  that  the  costs  attending 
the  original  bill,  as  well  as  the  costs  of  the  bill  of  interpleader, 
should  be  deducted  out  of  the  fund  in  court ;  he  protests  most 
earnestly,  that  he  should  not  be  compelled  to  pay  them ;  ho  has 
not  been  guilty  of  laches ;  the  disputes  of  the  parties  placed  him 
in  a  position  where  prudence  forbade  his  paying  the  rents  until 
the  proper  payee  was  settled  by  legal  decision. 

Plaintiff  is  entitled  to  his  costs  out  of  the  fund  in  court,  on  a 
bill  of  interpleader:  16  Vesey,  204;  9  Hid.  108;  Cooper's 
E%.  49 ;  I  Harr.  Chan.  117. 

L.  Q.  C.  Elmer,  for  defendants. 

The  bill  of  interpleader  has  been  improperly  filed  ;  there  is 
no  case  for  such  a  bill,  and  of  course,  therefore,  it  should  bo 
dismissed  with  costs. 

A  bill  of  interpleader  is  exhibited  where  two  or  more  persons 
claim  a  debt,  &c.,  from  the  plaintiff,  by  different  or  separate  in- 
terests ;  and  where  the  plaintiff  can  only  protect  himself  in  this 
way,  from  conflicting  claims :  Story's  Eq.  Plead.  237. 

It  is  likened  to  a  bill  filed  by  an  executor  or  trustee,  to  obtain 
the  direction  of  the  court :  Angell  v.  Hadden,  16  Vesey,  jr. 
203. 

Of  course  there  must  be  substantial  ground  for  it ;  such  a 
real  conflict  or  difficulty,  at  least,  as  to  raise  a  real  doubt  in  the 
court  or  in  the  counsel,  and  not  the  mere  pretence  of  a  claim. 
And  the  opposing  claims  must  be  persisted  in  at  the  time  of  the 
bill  filed.  All  the  cases  show  or  imply  this. 

Duke  of  Bolton  v.  Williams,  4  Brown,  Chan.  It.  297;  15 
Vesey,  244;  16  Vesey,  203;  Cooper's  Chan.  Coxes,  49,  56; 
Atkinson  v.  Manks,  1  Cowan,  691 ;  Richards  v.  Salter,  6 
John.  Chan.  R.  445  ;  4  Paige,  E.  384. 
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In  this  case,  the  township  have  actually  abandoned  all  claim 
to  this  rent. 

And  Sheppard  knew  this ;  by  his  answer  to  interrogatory 
fourth,  it  would  seem,  indeed,  that  he  affects  not  to  understand 
that  the  town-meeting,  by  ordering  the  papers  to  be  returned  to 
the  trustees  of  the  "  town,"  did  thereby  mean  to  abandon  their 
claim  to  the  rent.  But  that  such  was  the  meaning,  is  evident, 
from  the  whole  transaction. 

He  says,  in  that  answer,  that  he  has  always  understood,  that 
the  claim  of  the  township  is  insisted  upon,  and  will  be  main- 
tained, &c.  But  from  whom,  or  how  he  so  understood  does  not 
appear.  There  is  no  proof  of  any  such  intention.  The  official 
proceedings  show  the  contrary. 

It  appears  that  no  demand  has  been  made  on  him,  by  the 
township,  since  the  town-meeting  in  March,  eighteen  hundred 
and  forty  one. 

In  fact,  the  township  has  never  formally  claimed  this  rent  of 
him,  nor  forbidden  him  to  pay  the  town. 

At  the  most,  the  township,  when  the  town,  after  acquiescing 
a  few  years,  at  the  commencement  of  the  public-school  law,  in 
the  receipt  of  the  money  by  the  township,  for  the  first  time  that 
they  did  so  receive  it,  withdrew  that  acquiescence  and  received 
the  rent  for  the  exclusive  use  of  the  town,  took  measures  to 
ascertain  whether  the  township  had  a  good  claim,  and  finding 
they  had  not,  they  gave  it  up,  or  at  any  rate  do  not  prosecute 
it,  or  threaten  to  prosecute  it,  or  interfere  with  it. 

Sheppard  never  offered  to  pay  the  rent  upon  an  indemnity, 
nor  to  refer  the  question  (as  he  alleges)  to  counsel ;  and  when 
informed'  by  the  solicitor  of  the  trustees,  that  eminent  counsel 
had  given  an  opinion  that  they  could  collect  the  rent  by  a  bill  in 
this  court,  he  makes  no  reply  or  offer  on  the  subject,  but  con 
tents  himself,  as  he  states  in  answer  to  interrogatory  sixth,  with 
telling  the  person  who  casually  carried  the  letter,  that  he  did  nol 
know  to  which  party  he  ought  to  pay  it.  "Why  did  he  not  make 
known  his  difficulty  to  the  trustees,  or  their  solicitor,  when  he 
bad  so  fair  an  opporiunity  to  do  so  ?  They  never  heard  of  hit 
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eply  to  the  person  who  delivered  the  letter ;  nor,  so  far  as  ap. 
Dears,  did  he  wish  they  should.  In  fact,  they  never  knew  that 
10  had  any  such  reason  for  refusal,  supposing  then,  as  now, 
.hat  he  thought  lie  could  evade  payment  altogether. 

To  allow  a  party  who  acknowledges  he  owes  a  debt,  to  inter- 
pose an  interpleader,  because  some  other  party  once  claimed 
,hat  debt,  when  the  claim  was  abandoned  or  not  persisted  in  • 
md  especially,  in  a  case  where  the  pretended  adverse  claim 
never  had  even  a  colorable  foundation  in  law  or  equity,  and 
where  no  respectable  counsel  are  even  alleged  to  have  sanction- 
ed such  claim,  or  ad  vised  that  the  party  was  even  in  danger  from 
it,  would  be  to  allow  the  bill  of  interpleader  to  be  grossly 
abused. 

The  bill  of  interpleader  is  not  favored  :  1  Mad.   Chan.  148. 

And  it  is  evident,  that  Sheppard  does  not  stand  indifferent : 
2  Vesey,  311 ;  and  Story,  E<I.  Plead.  238,  note  3 

I  do  not  charge  collusion  with  the  township,  for  the  township 
has  not  countenanced  this  proceeding ;  but  I  do  charge,  that  it 
is  evident  from  the  frame  of  the  bill,  and  from  the  answers  to 
interrogatories,  that  Sheppard  does  not  stand  indifferent ;  does 
not  use  the  bill  of  interpleader  so  much  to  protect  himself  from 
two  adverse  claims,  as  for  a  defence  against  our  bill,  by  setting 
up  a  right  in  somebody  else,  which  is  not  the  proper  office  of 
interpleader. 

It  is  plain  that  the  township  has  no  colorable  claim  to  this 
rent.  The  rent  is  not  payable  to  the  township,  by  the  deed. 
Barrow  did  not  devise  the  rent  to  the  township,  but  the  farm 
itself.  If  the  township  has  any  claim,  it  is  to  the  farm. 

But  the  township  has  no  claim,  either  to  the  rent  or  the  farm 
If  they  ever  had,  time  has  barred  it.  The  town  received  the 
rent  without  dispute,  from  seventeen  hundred  and  forty-nine 
to  eighteen  hundred  and  thirty.  And  the  receipt  ofj  it  from 
eighteen  hundred  and  thirty  to  eighteen  hundred  and-'-thirty- 
four,  by  the  township,  was  not  adverse  to  the  town,  but  by  its  ac- 
quiescence. 

It  is  plain  that  the  township  never  claimed, this  rent  until 
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recently.     Their  records  from  seventeen  hundred  and  fifty-tw 
till  eighteen  hundred  and  nine,  contain  no  notice  of  it. 

And  ii  eighteen  hundred  and  nine  and  eighteen  hundred 
and  eleven,  the  right  of  the  town  to  it  was  acknowledged  by  the 
township. 

It  is  believed  that  the  township,  at  tne  time  Barrow  made  his 
will,  either  had  no  defined  limits,  which  is  probable,  (see  act 
establishing  township  of  Fairfield,  Spic.  and  Learn.  556,)  or 
that  the  limits  were  the  same  as  those  defined  in  the  deed. 

It  will  be  noticed,  that  the  will  was  made  in  seventeen  hun- 
dred and  twenty-five ;  the  deed  to  David  Sheppard,  in  seven- 
teen hundred  and  forty-nine  ;  the  act  establishing  the  township 
of  Greenwich,  in  seventeen  hundred  and  forty -seven,  just  before 
the  making  the  deed,  and  after  the  will ;  and  this,  no  doubt, 
occasioned  the  insertion  in  the  deed  of  a  limited  territory. 

This  act  of  seventeen  hundred  and  forty-seven,  set  of  Cum- 
berland county  from  Salem.  The  bounds  of  the  townships  in 
Salem,  prior  to  this,  are  not  to  be  found  in  any  law  or  record 
extant.  Indeed,  the  limits  of  all  the  townships  in  Salem  county, 
remain  to  this  day  unknown,  except  as  they  are  defined  by 
.usage  and  tradition. 

Whatever  may  have  been  the  reason  for  reserving  the  rent 
to  the  trustees  of  certain  definite  limits,  and  not  to  the  township, 
it  was  so  done,  and  was  never  questioned  for  more  than  eighty 
years,  from  seventeen  hundred  and  forty-nine  to  eighteen  hun- 
dred and  thirty.  It  is  too  late  to  disturb  it  now,  or  even  to 
inquire  into  the  reason  of  it ;  and  certainly,  Joseph  Sheppard 
cannot  disturb,  holding  as  he  does,  under  this  title. 

Besides,  Barrow  had  no  title  to  this  land.  The  town  actually 
purchased  it  anew,  and  got  a  title  for  it,  under  which  it  is  now 
held. 

It  is  a  matter  of  history,  that  Fenwick  established  a  manor  at 
Greenwich,  and  granted  land  there  ;  and  that  all  his  grants  in 
New- Jersey  were  afterwards  repudiated  by  the  proprietor!; 
those  in  Salem  town,  being  confirmed  by  a  special  law :  Spic. 
and  Learn.  461. 
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If  a  survey  was  ever  made  by  Fen  wick,  it  was  never  record- 
ed. 

The  act  of  seventeen  hundred  and  nineteen,  (Rev.  Law?,  17 
sec.  11,)  avoids  all  surveys  not  duly  recorded  :  Den.  v.  Sharp, 
4  Wash.  C16. 

But  at  all  events,  Sheppard  holds  under  the  town,  and  is 
bound,  as  the  assignee  of  David  Sheppard,  to  pay  the  rent  to 
the  town,  and  to  no  one  else.  The  town  is  his  landlord,  and 
he  cannot  deny  its  title.  Nor  can  he  file  an  interpleader,  in 
consequence  of  a  claim  (as  this  is)  paramount  to  that  of  his 
landlord,  but  only  in  a  case  where  the  conflict  arises  out  of  acts 
of  the  landlord  himself,  subsequent  to  the  case :  Dungey  v. 
Angove,  2  Vesey,  312;  Clark  v.  Syne,  13  Vesey,  3S3;  dsw~ 
tan  v.  Williams,  9  Vesey,  107. 

These  cases,  it  is  submitted,  are  decisive  against  this  bill  of 
interpleader. 

If  the  township  has  a  right,  it  is  not  one  arising  out  of  any 
act  of  Sheppard's  landlord,  the  town,  but  one  paramount ;  it 
questions  the  title  of  the  town  altogether. 

The  original  bill  of  Hunt  and  others  v.  Sheppard^  remaining 
unanswered,  is  to  be  taken  as  confessed,  and  complainant  is 
entitled  to  a  decree  referring  it  to  a  master  to  ascertain  the  rent 
in  arrear. 

Both  parties,  it  is  supposed,  wish  the  matter  finally  disposed 
of.  Every  thing  now  appears  that  can  hereafter. 

Even  where  the  bill  of  interpleader  is  proper,  the  court  will 
make  a  final  decree,  where  the  case  is  ripe  for  it :  Angel  v. 
Hadden,lG  Vesey,2Q3. 

The  defendant,  by  his  pretended  bill  of  interpleader,  con- 
fesses his  liability  to  pay  the  rent ;  and  not  having  answered 
the  bill,  nor  shown  any  good  excuse  for  requiring  to  be  Bued, 
he  ought  to  pay  it  with  costs. 

A  bill  in  this  court  is  the  proper  remedy. 

No  suit  at  law  can  be  sustained  by  the  trustees,  the  inhabi- 
tants of  the  town  not  being  incorporated.  No  such  thing  is 
known  in  law,  as  a  right  devolving  upon  the  inhabitants  of  a 
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particular  district  of  country  ;  they  cannot  claim  as  heirs  or  re- 
presentatives, or  legal  successors  of  those  who  lived  in  the  same 
district  at  a  prior  time. 

Although  there  is,  strictly  speaking,  no  proper  grant  of  this 
rent,  yet  this  grant  took  effect  upon  the  principle  of  a  grant  or 
dedication  to  public  or  charitable  uses,  as  explained  by  judge 
Story,  in  the  case  of  the  Town,  of  Pawlet  v.  Clark,  9  Cranch. 
331. 

The  case  of  Beatty  and  others  v.  Kurtz  and  others  2  Pet. 
•R.  566,  fully  sustains  this  case. 

The  statute  of  Elizabeth,  and  some  subsequent  statutes,  un- 
der the  authority  of  which  the  English  court  of  chancery  usu- 
ally proceeds  in  dealing  with  charities,  is  not  in  force  in  New- 
Jersey  ;  nor  was  it  in  Maryland,  by  the  laws  of  which  the  case 
of  Beatty  v.  Kurtz,  was  decided.  But  the  courts  of  equity  in 
England,  and  in  this  country,  have  always  favored  charities, 
ind  upheld  them  by  virtue  of  their  general  authority  to  afford 
relief  in  all  cases  where  it  cannot  be  had  by  law. 

The  jurisdiction  of  the  court  to  enforce  rents,  in  all  cases 
where  there  is  any  difficulty  at  law,  appears  to  be  well  estab- 
lished :  1  Mad.  Chan.  25  ;  2  Vernon,  359  ;  Holden  v.  Cham, 
hers,  3  Peere  Wins.  256  ;  Duke  of  Leeds  v.  Radnor,  2  Brown, 
C.  R.  518. 

As  it  is  admitted  that  the  rent  has  been  paid  up  to  March 
twenty-fifth,  eighteen  hundred  and  thirty-six,  and  none  since; 
if  the  chancellor  shall  be  of  opinion  that  the  complainants, 
Hunt  and  others,  are  entitled  to  a  decree,  the  amount  can  be  as- 
certained by  consent,  without  the  expense  of  a  reference. 

TIIK  CHANCELLOR.  By  the  will  of  Zachariah  Barrow,  in 
seventeen  hundred  and  twenty-five,  the  farm  in  question,  after 
i  life  estate  to  Mrs.  Field,  was  devised  to  the  township  of  Green- 
wich, for  the  support  of  a  free  school.  By  the  recitals  in  the 
Jeed  of  seventeen  hundred  and  forty-nine,  from  Ebenezer  Mil- 
icr,  Ananias  Sayre  and  Thomas  Ewing,  to  David  Sheppard,  it 
seems  doubts  were  entertained  as  to  the  title  of  Barrow  to  the 
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farm,  and  these  gentlemen  \vere  appointed  bj  the  inhabitants 
of  the  township  of  Greenwich,  to  take  such  measures  as  might 
be  necessary,  "  for  the  strengthening  and  securing  the  title  of 
the  said  lands  to  and  for  the  uses  above  mentioned."  The 
grantors  in  this  deed,  after  acquiring  a  fresh  title,  made  this  con- 
veyance, reserving  an  annual  rent  of  thirteen  pounds,  unto  "  the 
trustees,  for  the  time  being,  as  they  should  be  chosen  by  the  in- 
habitants of  the  town  of  Greenwich,  "included  within  certain 
boundaries  therein  described."  The  question  presented  is,  shall 
the  rent  reserved  be  paid  to  the  trustees  appointed  by  the  in- 
habitants of  the  town  of  Greenwich,  living  within  said  boun*' 
daries,  or  to  the  township  of  Greenwich  at  large,  and  its  proper 
officers. 

It  is  obvious  that  Barrow,  the  testator,  designed  his  bounty  for 
the  township  at  large,  and  that  the  grantors  in  the  deed  were 
appointed  by,  and  were  to  act  for  the  township  at  large.  The 
trusts  in  the  will  are  referred  to  in  the  deed,  and  that  instrument, 
on  its  face,  shows  that  the  grantors  meant  to  perfect  the  title  to 
the  land,  to  carry  out  the  benevolent  designs  of  the  testator. 
The  word  town  is  used,  it  is  true,  instead  of  township,  but  they 
were  designed  as  the  same.  In  truth,  it  is  very  common  now 
to  call  a  township  by  the  name  of  a  town.  As  it  is  presumable 
the  grantors  in  this  deed  acted  honestly,  and  designed  no 
wrong,  it  would  be  difficult  to  explain  their  conduct,  but  for  the 
suggestion,  that  at  the  time  this  deed  was  made,  or  at  all  events, 
•when  the  will  was  executed,  the  boundaries  of  the  township  of 
Greenwich  did  not  extend  beyond  those  given  in  this  deed, 
and  if  so,  the  restriction  left  the  trust  exactly  as  it  was  left  by 
the  will  of  Barrow,  to  the  township  at  large.  They  possibly 
designed  that  any  subsequent  enlargement  of  the  boundaries  of 
the  township,  should  not  affect  this  property.  Ex  aequo  et 
lono,  therefore,  it  would  seem  the  township,  when  it  came  sub- 
sequently to  be  enlarged,  had  a*  claim  to  this  rent,  and  I  have 
little  doubt,  to  have  given  it  that  direction  would  have  been 
wise  and  prudent. 

But  I  am  to  decide  on  the  rights  of  parties  as  the  case 
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and  I  see  no  way  of  avoiding  the  payment  of  the  rent  accordinp 
to  the  express  reservation  in  the  deed. 

The  rent  is  reserved  by  the  deed,  and  not  by  the  will  of  Bai 
row.  The  will  devised  the  land,  and  the  title  proving  defective 
other  persons  acquired  a  fresh  title,  and  they  have  imposed  upon 
the  purchaser  certain  specified  terms,  which  must  be  complied 
with.  Especially  cannot  the  grantee  in  that  deed,  and  those 
claiming  under  him,  deny  its  binding  authority. 

The  long  acquiescence  in  this  construction,  would  render  it, 
at  this  day,  unwise  and  improper  in  the  court,  to  interfere  to 
produce  any  change.  Public  policy  forbids  the  disturbance  of 
so  ancient  and  so  well  settled  a  principle,  by  the  practice  of  tho 
parties. 

The  case  is  a  proper  one  for  a  bill  of  interpleader.  The  com 
plainant  found  two  claimants  for  the  rent,  under  his  deed,  both 
having  a  very  fair  show  of  right.  He  was  justified,  I  think,  in 
having  the  question  settled,  before  he  paid  any  more  money. 

My  opinion,  therefore,  is,  that  the  rent  in  question  is  payable 
to  the  trustees  of  the  town  of  Greenwich,  appointed  by  the  in- 
habitants within  the  bounds  defined  in  the  deed,  and  that  the 
costs  of  this  suit  be  paid  out  of  the  rent  reserved.  The  com- 
plainant should  pay  interest  On  the  rent  reserved,  after  the  day 
of  payment. 

Decree  accordingly. 

CIRED    in  Earle  v.  Mayor  of  New  Brunswick,  9  Vr.  52. 


BENJAMIN    BBUNDRED    and     others   v.    The    PATEESON 
CHINE  COMPANY  and  others. 

Upon  a  motion  for  an  injunction,  and  the  appointment  of  receivers,  undei 
the  act,  entitled,  "  An  act  to  prevent  frauds  by  incorporated  companies," 
the  primary  question  is,  whether  the  corporation  be  insolvent  or  not 

If  it  be  a  balancing  question,  and  the  course  of  those  who  manage  the  affairs 
of  the  company  appears  to  be  upright  and  just,  the  doubt  should  be  re- 
solved in  favor  of  the  rights  of  the  company. 

it  would  be  unwise  and  impolitic  to  interfere  with  any  corporation,  so  long 
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as  they  are  acting  with  an  honest  purpose,  unless  their  condition  is  hope- 
less, or  their  course  of  action  such  as  to  jeopard  tho  interests  of  creditors 
and  the  public. 

The  mere  opinions  of  witnesses  in  regard  to  the  insolvency  of  a  company, 
•without  referring  to  the  facts  upon  which  their  opinionsare  founded,  are  en- 
tirely insufficient,  and  can  never  form  the  basis  for  tho  action  of  tho.  court 

The  affidavits  of  the  complainants,  made  after  filing  the  bill,  are  not  comp&- 
tent  to  be  read  upon  a  motion  for  on  inj  unction  and  tne  appointment  of 
receivers. 

BILL  for  an  injunction,  and  the  appointment,  of  receivers, 
under  the  act,  entitled,  "  An  act  to  prevent  frauds  by  incorpo- 
rated companies."  The  biJl  is  filed  on  behalf  of  the  conTolam- 
ants  and  of  all  others  the  creditors  of  the  Paterson  Machine 
Company  who  shall  come  in  and  seek  relief  by,  and  contribute 
to  the  expense  of  this  suit.  It  sets  forth,  that  the  Paterson 
Machine  Company  was  incorporated  by  an  act  of  the  legislature 
of  the  state  of  New  Jersey,  passed  on  the  twenty-fourth  day  of 
January,  eighteen  hundred  and  thirty-seven,  for  the  purpose  of 
manufacturing  cotton,  wool,  flax  and  silk  machinery,  and  steam 
and  locomotive  engines.  That  among  other  things,  it  was  by 
the  said  act  of  incorporation  enacted,  that  the  stock,  property 
and  concerns  of  the  said  company  should  be  managed  and  con- 
ducted by  five  directors,  being  stockholders,  one  of  whom  should 
be  president ;  that  the  capital  stock  of  the  said  company  should 
not  exceed  the  sum  of  one  hundred  thousand  dollars,  which 
should  be  divided  into  shares  of  twenty-five  dollars  each,  but  as 
soon  as  the  sum  of  t'.venty  thousand  dollars  of  the  saT'd  capital 
stock  should  have  been  subscribed  and  paid,  or  satisfactorily 
secured  to  be  paid,  it  should  bo  lawful  for  the  said  company  to 
commence  business,  and  with  that  capital  to  carry  it  on  until 
they  should  deem  it  expedient  to  extend  their  operations  ;  and 
it  was  in  and  by  the  said  act  further  enacted,  .that  the  directors 
should  at  all  times  keep  or  cause  to  be  kept  proper  books  of  ac- 
count, in  which  should  be  regularly  entered  all  the  transactions 
of  the  said  corporation,  which  books  should  at  all  times  be  open 
to  the  inspection  of  the  stockholders  of  the  said  corporation 
or  their  legal  attorney  or  attorneys. 
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That  by  virtue  of  the  said  act  of  incorporation,  the  said 
company,  on  or  before  the  first  day  of  January,  eighteen  hun 
dred-and  forty,  went  into  operation,  more  than  twenty  thousand 
dollars  of  the  capital  stock  having  been  paid  in,  and  commenced 
their  said  business,  and  that  the  said  company  have  purchased 
and  received  large  amounts  of  personal  and  real  property,  such 
as  are  necessary  and  useful  for  the  said  corporation  to  carry  on 
their  manufacturing  operations ;  and  that  the  complainant,  Ben- 
jamin Brundred,  and  the  defendants,  Daniel  K.  Allen,  "William 
Shippey,  Josiah  Shippey  and  Francis  Del  Hoyo,  have  been 
chosen  directors,  and  the  said  four  defendants  are  still  acting  as 
the  directors  of  the  company ;  and  that,  under  and  by  virtue  of 
the  said  act  of  incorporation,  the  company  carried  on  business 
until  they  became  insolvent  and  suspended  their  ordinary  busi- 
ness. That  the  said  company  have  become  and  are  largely  in- 
debted to  the  complainants  in  divers  sums  of  money,  amounting, 
as  the  complainants  believe,  to  four  thousand  dollars,  and  that 
Benjamin  Brundred,  one  of  the  said  complainants,  has  become 
liable  for  the  said  company,  upon  contracts  entered  into  by  him 
as  agent  for  and  in  behalf  of  the  said  company,  with  divers 
persons  in  the  republic  of  Mexico,  where  the  said  complainant 
resides,  and  which  said  contracts  have  been  forfeited  by  the  said 
company,  whereby  the  said  complainant  has  become  liable  on 
behalf  of  said  company  to  pay  large  sums  of  money  on  account 
of  the  said  contracts;  and  that  the  said  company  are  also,  as 
the  complainants  are  informed  and  believe,  indebted  to  other 
persons  in  still  larger  sums  of  money. 

That  on  the  first  day  of  October  last  past,  or  thereabouts,  thf 
said  the  Paterson  Machine  Company  suspended  the  ordinary 
business  of  the  company  for  want  of  funds  to  carry  on  the  same, 
and  from  that  tin\e  have  neglected  and  refused  to  pay  their  just 
debts;  and  that  the  said  Daniel  K.  Allen,  William  Shippey, 
Josiah  Shippey,  and  Francis  Del  Hoyo,  or  some  of  them,  have 
the  custody  of  the  books  of  account  and  effects  of  the  said  com- 
pany, and  that  they  and  the  said  William  Shippey,  president  of 
the  eaid  company,  have  refused  the  said  Benjamin  Brundred, 
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one  of  the  stockholders  and  directors  of  th?  said  corporation,  or 
his  legal  attorney,  permission  to  inspect  the  said  book s,al though, 
requested  so  to  do,  and  have  refused  to  give  full  information  of 
the  trne  condition  and  situation  of  the  said  company  ;  and  as 
the  complainants  have  heard  and  verily  believe,  and  they 
charge  that  the  said  the  Paterson  Machine  Company  are  insol- 
vent, and  unable  to  pay  their  just  debts,  and  have  no  hope  or 
expectation  of  ever  being  able  to  pay  all  their  just  debts,  or  of 
again  resuming  their  ordinary  business.  That  the  said  com- 
pany have  been  prosecuted  in  several  suits,  for  moneys  due  by 
them  to  the  creditors  of  the  said  company,  and  that  judgments 
are  about  to  be  obtained  against  said  company,  in  the  circuit 
court  of  the  county  of  Passaic,  at  the  next  term  thereof,  which 
is  to  be  in  a  few  days.  That  the  said  Daniel  K.  Allen,  Wil- 
liam Shippey,  Josiah  Shippey  and  Francis  Del  Hoyo,  have 
combined  to  defraud  the  complainants,  and  to  prevent  the  col- 
lection of  the  moneys  due  to  them  respectively,  by  making  a 
fraudulent  transfer  and  sale  of  the  assets  of  the  said  company 
to  themselves,  or  some  of  them,  and  under  pretence  of  such 
sales  and  transfer,  conveying  the  said  assets  of  the  company 
beyond  the  jurisdiction  of  this  court. 

That  the  said  Daniel  K.  Allen,  William  Shippey,  Josiah 
Shippey  and  Francis  Del  Hoyo,  acting  as  directors  of  said  com- 
pany, allege  and  pretend  that  they  have  within  thirty  days  las.t 
past,  sold  and  assigned  all  the  personal  property  and  assets  of 
the  said  company,  to  the  said  Francis  Del  Hoyo,  excepting 
thereout  the  tools  and  implements  and  such  machinery  as  is 
necessary  to  do  the  work  heretofore  done  by  the  company,  the 
property  so  sold  amounting  in  value  to  the  sum  of  twelve 
thousand  dollars,  or  thereabouts;  and  they  or  some  of  them  also 
pretend  that  the  said  defendants,  so  acting  as  directors  of  said 
company,  have  leased  the  real  estate  of  said  company,  including 
the  machine  shop,  foundry,  brass  shop,  blacksmith  shop,  and 
also  the  tools,  implements  and  machinery  or  said  company,  in- 
cluding all  not  so  conveyed  away  by  the  said  company,  as 
aforesaid,  to  the  said  Daniel  K.  Allen  and  William  Shippey,  for 
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a  long  time,  but  for  how  long  the  complainants  are  unable  to 
state;  and  the  complainants  charge  that  these  acts,  if  they  have 
been  done,  were  done  with  the  avowed  intention  of  discontinu- 
ing the  business  of  the  said  company  for  want  of  funds  to  carry 
it  on,  and  also  for  the  purpose,  as  the  complainants  believe,  of 
preventing  the  creditors  of  said  company  collecting  their  debts, 
and  also  with  a  fall  knowledge  on  the  part  of  all  the  parties 
thereto  of  the  insolvency  of  the  company,  and  of  the  suspension 
of  their  ordinary  business  for  want  of  funds  to  carry  it  on. 

That  in  pursuance  of  such  fraudulent  sale  and  transfer  ot 
the  said  property  to  the  said  Francis  Del  Hoyo,  he,  in  connection 
with  the  other  defendants  above  named,  have  been  carrying  a 
part  of  the  machinery  belonging  to  the  said  company,  to  the 
city  of  New-York,  and  that  at  least  one  throstle  and  several 
carding  machines,  of  the  value  of  seventeen  hundred  dollars, 
have  been  so  conveyed  away,  and  they,  the  defendants,  arc 
about  to  carry  the  remainder  so  purchased,  or  pretended  to  be 
purchased,  to  the  city  of  New-York,  and  from  there  to  some 
other  parts,  to  the  complainants  unknown  ;  and  the  complain- 
ants have  been  informed  and  believe,  that  the  vessel  that  is  to 
carry  the  same  away,  is  to  sail  in  a  few  days  from  the  city  of. 
New- York,  and  that  the  actings  and  doings  of  the  defendants 
are  contrary  to  equity  and  good  conscience. 

The  prayer  of  the  bill  is,  that  the  complainants,  and  other 
creditors  ot  the  said  company  who  may  come  in  as  parties  and 
contribute  to  carrying  on  this  suit,  may  be  paid  what  is  justly 
due  to  them  ;  that  the  said  company,  their  officers  and  agents, 
may  be  injoined  from  receiving  any  debts  due  to  the  said  cor- 
poration, and  from  making  any  sales  or  transfers  of  the  assets 
of  the  said  company  to  themselves  or  to  any  other  person,  and 
from  conveying  the  said  assets,  or  property  of  the  said  corpora- 
tion, or  any  property  that  belonged  to  the  said  company,  and 
which  has  been  leased  or  transferred,  or  pretended  so  to  be,  to 
the  said  defendants,  or  any  of  them,  beyond  the  jurisdiction  of 
this  court,  and  from  exercising  any  of  the  franchises  or  privi- 
leges granted  by  the  said  act  of  incorporation;  and  that  a  recei- 
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ver  or  receivers  or  trustee  may  be  appointed,  with  power  and 
authority  to  sue  for,  collect,  receive  and  take  into  possession, 
all  the  goods,  chattels,  rights  and  credits,  moneys  and  effects, 
lands  and  tenements,  books,  papers,  clioses  in  action,  bills,  notes 
and  property  of  every  description,  belonging  to  said  company 
at  the  time  of  their  suspending  business  as  aforesaid,  and  to 
sell,  convey  and  assign  all  the  real  and  personal  estate  of  the 
said  company,  and  to  bring  into  this  court  all  the  moneys  and 
securities  for  moneys  arising  from  such  sales,  or  which  the  said 
receiver  or  receivers  or  trustee  shall  collect  or  receive  by  virtue 
of  the  authority  vested  in  them. 

The  bill  was  filed  on  the  twenty-sixth  day  of  January,  eigh- 
teen hundred  and  forty-three.  On  filing  the  bill  an  injunction 
issued,  as  prayed  for,  except  that  it  was  so  qualified  as  not  to 
prevent  the  running  of  the  machinery,  nor  the  payment  of  the 
operatives.  Notice  was  at  the  same  time  given  of  an  applica- 
tion for  a  full  injunction,  and  for  the  appointment  of  receivers, 
on  the  tentlj  day  of  February,  then  next,  which  was  subse- 
quently postponed  to  the  tenth  of  March. 

On  the  sixth  day  of  March,  joint  and  several  answers  were 
filed  in  the  name  and  under  the  seal  of  the  Paterson  Machine 
Company,  and  by  the  fourdefendants,  Daniel  K.  Allen,  Josiah 
Shippey,  William Shippey,  and  Francis  Del  Hoyo.  The  answer 
admits  the  grant  of  the  charter,  and  the  organization  of  the 
company,  as  charged  in  the  bill  of  complaint,  and  that  they 
went  into  operation  about  the  fifth  of  June,  eighteen  hundred 
and  thirty-seven,  with  a  capital  of  twenty-five  thousand  dollars. 
States  that  they  have  purchased  a  large  and  valuable  lot  near 
the  centre  of  the  town  of  Paterson,  upon  which  were  erected 
extensive  and  costly  edifices  and  works  for  carrying  on  the 
machine-making  business ;  that  they  have  provided  at  great 
expense,  a  steam  engine,  gearing  and  apparatus,  a  foundry, 
shops  and  tools,  necessary  and  useful  for  carrying  on  the 
manufacture  of  machinery  authorized  by  the  act  of  incorpora- 
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tion,  and  that  they  commenced  and  have  continued  a  profitable 
business  therein,  and  that  from  time  to  time  they  hare  purcha- 
sed more  lots,  and  have  enlarged  their  establishment,  and  have 
applied  and  used  large  sums  of  money  in  making  valuable  ad- 
ditions and  improvements.  •* 
The  answer  further  states,  that  the  capital  stock  of  the  said 
company  is  owned,  in  equal  shares,  by  the  complainant,  Ben- 
jamin Brundred,  and  by  the   defendants,  D.  K.  A.,  J.  S.  and 
F.  D.  II.,  excepting  four  shares,  which  are  in  the  name  of  the 
defendant,  W.  S. ;  that  the  said  five  persons  are  the  directors; 
that  W.  S.  is  the  president,  and  J.  S.  the  secretary  of  the  said 
company.     Admits  debts  due  from  the  company  to  the  com- 
plainants, excepting  Benjamin  Brundred,  exceeding  eight  hun 
dred  dollars,  and  alleges  that  the  whole  amount  of  indebted- 
ness to  their  hands  and  workmen   does  not  now  exceed  two 
thousand  five  hundred  dollars.     Denies  that  the  complainant, 
Benjamin  Brundred,  is  a  creditor  of  the  company,  or  that  he 
has  any  valid  claims  against  them  for  damages  for  the   non 
fulfilment,  on  their  part,  of  contacts  made  by  him  on   behall 
of  the  company,  and  alleges  that  the  said  Benjamin  Brundred 
is  in  fact  a  debtor  of  the  company  to  a  large  amount.     Denies 
that  any  of  the  complainants  have  commenced   suits  at  law 
against  them  for  their  alleged   demands,  and   states  that  the 
suits  which  have  been  commenced  against   them,  as  charged 
in  the  bill  of  complaint,  were  instituted  principally  by  credit- 
ors residing  out  of  the  state.     Alleges  that  the  directors  of  the 
company  have  at  all  times  caused  proper  books  of  account  to 
be  kept,  according  to  the  requirements  of  the  act  of  incorpora- 
tion, and  that  the  said  books  have  at  all  times  been  kept  open 
for  the  inspection   of  the    stockholders    and  their   attorneys 
Denies  that  the  said  Benjamin  Brundred,  or  any  person  claim 
ing  to  be  his  attorney,  has  ever  been  refused  permission  to  in- 
spect the  said  books. 

Denies  that  the  company  areinsolvent,  or  that  they  suspend- 
ed business  for  want  of  funds  to  canyon  the  same,  or  that  they 
have  no  hopes  or  expectation  of  again  resuming  their  ordinary 
business.  Alleges  that  a  large  part  of  the  business  of  the  com- 
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pany  lias  been  the  manufacture  of  machinery  to  fill  orders  for 
Mexico ;  that  such  business  has  been  very  profitable,  and  has 
enabled  them  to  employ  a  large  number  of  hands,  and  to  man- 
ufacture a  great  quantity  of  materials  ;  that  relying  on  a  con- 
tinuance of  that  market,  they  kept  their  works  in  full  operation 
during  the  winter  and  spring,  but  that  owing  to  the  difficulties 
in  that  country,  the  orders  for  machinery  did  not  equal  the  ex- 
pectations of  the  defendants  ;  that  owing  to  the  depressed  state 
of  business  in  this  country,  and  the  dulness  of  the  market,  the 
directors,  feeling  unwilling  that  a  larger  stock  of  machinery 
and  materials  should  accumulate  on  their  hands,  from  motives 
of  prudence,  about  the  twenty-first  of  May  last,  detei mined  to 
stop  the  works,  intending  to  put  them  in  operation  again  as  soon 
as  they  could  find  a  market  for  their  machinery;  that  little  or 
no  manufacturing  has  been  done  by  them  since  that  date,  and 
that  they  have  not  been  able  to  make  sale  of  their  manufactured 
machinery,  except  as  hereafter  mentioned. 

Denies  that  any  fraudulent  sale  or  transfer  of  the  assets  of 
the  company  has  been  made,  or  any  attempt  to  transfer  the  as- 
sets or  property  of  the  company  beyond  tkc  jurisdiction  of  the 
3ourt.  States  that  the  company  being  unable  to  make  pale  of 
their  manufactured  machinery,  and  perceiving  that  their  works 
were  sustaining  injury  from  want  of  use,  on  the  nineteenth  of 
January,  eighteen  hundred  and  forty  three,  the  directors,  upon 
mature  reflection,  determined  it  would  be  for  the  interest  of  the 
creditors  and  stockholders  of  the  company  to  accept  of  a  propo 
sition  of  D.  K.  A.  and  W.  S.,  two  of  the  defendants,  for  the 
purchase  of  the  finished  and  unfinished  stock,  and  a  lease  of 
the  establishment,  for  the  sum  of  fifteen  thousand  dollars ;  and 
the  company  accordingly,  on  that  day,  sold  and  transferred  to 
them  all  their  finished  and  unfinished  machinery,  and  all  their 
raw  materials  and  stock  on  hand,  and  did  demise,  and  lease  to 
them  all  their  real  estate,  machinery,  apparatus,  tools  and 
patterns  for  making  machinery,  and  the  right  to  use  all  tho 
patent  rights  which  the  company  had  the  right  of  using,  subject 
to  all  the  rights  of  the  said  Del  Hoyo  as  mortgagee  of  the  said 
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premises.  Alleges  that  the  said  sale  and  lease  were  not  rnadc 
for  the  purpose  of  preventing  the  creditors  of  the  company  from 
collecting  their  debts,  or  with  the  knowledge  or  belief  that  the 
company  was  insolvent,  but  in  good  faith,  and  for  the  benefit 
of  the  creditors;  that  the  entire  consideration  was  to  be  applied 
to  the  payment  of  the  debts  of  the  company,  and  that  the  ar 
rangement  was  made  that  the  company  migM  be  sooner  enabled 
to  discharge  its  indebtedness  ;  and  the  defendants  believe  that 
the  assets  and  property  of  the  company,  if  prudently  managed, 
are  much  more  than  sufficient  to  pay  all  their  debts. 

The  defendants,  D.  K.  A.  aiid  W.  S.,  in  answering,  say, 
that  they  considered  that  the  aforesaid  arrangement  would 
enure  to  the  benefit  of  the  creditors  and  stockholders  of  the 
company ;  that  after  the  arrangement  was  made,  these  defend 
ants  reorganized  the  machine  shop  and  the  works  connected 
therewith,  and  that  at  the  time  of  the  service  of  the  injunction 
issued  in  this  cause,  they  had  set  all  the  works  in  operation  ; 
that  they  had  sold  a  part  of  the  finished  machinery  to  Francis 
Del  Hoyo,  one  of  the  defendants,  for  adequate  prices,  and  that 
the  removal  thereof  to  the  city  of  New- York,  was  in  good  faith. 
in  the  ordinary  course  of  their  business,  and  without  any  design 
of  fraudulently  removing  the  property  beyond  the  jurisdiction 
of  the  court,  or  of  defrauding  the  complainants  or  any  of  the 
creditors  of  the  said  company. 

That  if  the  company  had  suspended  business  on  account  oi 
insolvency,  or  had  not  expected  to  continue  their  operations, 
the  directors  had  power,  by  virtue  of  the  charter,  to  dissolve  the 
company,  and  thereupon,  by  virtue  thereof,  the  directors  would 
have  become  trustees  for  settling  all  the  affairs  of  the  company 
nnless  the  stockholders  had  appointed  other  persons  for  thai 
purpose. 

That  the  company  own,  in  fee,  very  valuable  real  estate  foi 
carrying  on  their  business,  which  cost  originally  at  least  forty 
thousand  dollars;  that  the  original  purchase  money  remaining 
Dn  mortgage  is  six  thousand  nine  hundred  and  seventy-five  dul 
lars ;  that  the  steam  engine  and  machinery  upon  the  said  pro- 
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mises  cost  over  thirty  thousand  dollars ;  that  they  are  of  the 
best  quality,  and  in  good  order;  and  that  on  the  eighth  of  July, 
eighteen  hundred  and  forty-one,  they  were  mortgaged,  together 
with  the  real  estate  of  the  company,  to  the  defendant,  Del  Hoyo, 
for  twelve  thousand  eight  hundred  dollars,  lent  and  advanced 
by  him  to  the  company. 

Admits  that  the  personal  property  sold  by  the  company  to  the 
defendants,  D.  K.  A.  and  "W.  S.,  may  be  worth  twelve  thou 
sand  dollars,  as  stated  in  the  complainants'  bill.  States  that 
the  debts  due  to  the  company  amount  to  over  four  thousand 
seven  hundred  dollars,  (the  greater  part  of  which  they  consider 
good,)  in  addition  to  the  said  sum  of  fifteen  thousand  dollars 
due  to  them  from  the  defendants,  D.  K.  A,  and  W.  S.,  as  afore 
said,  and  that  the  defendants  believe  that  there  is  a  large  sum 
of  money  due  to  the  company  from  the  complainant,  Benjamin 
Brundred.  That  the  whole  amount  of  the  indebtedness  of  the 
company,  including  the  demands  of  Del  Hoyo  which  are  not 
secured,  do  not  exceed  the  sum  of  twenty-three  thousand  five 
hundred  dollars ;  and  that  the  property  and  effects,  rights  and 
credits  of  the  company,  far  exceed  all  their  liabilities. 

The  answer  further  states,  that  if  the  injunction  is  continued, 
and  the  property  of  the  company  should  pass  into  the  hands  of 
receivers  to  be  disposed  of,  the  defendants  are  satisfied  that  the 
property  must  be  ruinously  sacrificed,  that  the  property  and  ma- 
chinery of  the  company  would  be  sold  far  below  its  value,  and 
that  the  whole  capital  stock  of  the  company  would  thus  be 
irremediably  sunk  and  lost ;  but  that  if  the  company  should  be 
permitted  to  carry  out  their  arrangements,  and  to  conduct  their 
business  as  they  have  designed,  the  defendants  believe  that  they 
will  be  able  to  pay  all  the  creditors  of  the  company,  and  save 
the  capital  stock. 

The  matter  came  on  to  be  heard  before  the  chancellor  upon 
the  motion  for  an  injunction,  and  for  the  appointment  of  recei- 
vers, at  a  special  term  at  Newark,  on  the  tenth  day  of  March, 
eighteen  hundred  and  forty-three. 
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Numerous  affidavits  were  taken  previous  to  the  argument, 
including,  among  others,  the  affidavits  of  the  complainants, 
which  were  read  upon  the  hearing,  subject  to  exceptions.  The 
affidavits  of  the  defendants,  in  addition  to  the  answer,  were 
also  read. 

Scqfield  and  H.  W.  (rreen,  for  complainants. 

A.  8.  Pennington  and  A.  Whitehead,  for  defendants. 

THE  CHANCELLOR.  This  bill  is  filed  for  the  purpose  of  ob- 
taining an  injunction  against  the  Paterson  Machine  Company, 
and  for  the  appointment  of  receivers.  The  bill  charges  the 
company  to  have  become  insolvent,  and  to  have  suspended  bu- 
siness for  want  of  funds  to  carry  it  on.  The  complainants  are, 
one  stockholder  to  the  amount  of  one  quarter  of  the  whole  stock, 
and  sundry  creditors,  who  have  claims  to  the  amount  of  two  or 
three  thousand  dollars,  as  they  allege,  for  their  work  and  labor ; 
the  parties  who  are  made  defendants,  are  the  corporation  and 
its  directors.  The  defendants  have  answered  by  a  joint  and 
several  answer,  and  it  is  denied  on  the  part  of  the  corporation, 
that  the  company  is  insolvent,  or  that  they  suspended  business 
for  want  of  funds,  but  that  from  motives  of  prudence  alone,  on 
or  about  the  twenty-first  of  May  last,  they  stopped  their  works 
for  a  time,  intending  to  set  them  in  motion  again  as  soon  as 
fresh  orders  and  a  new  demand  for  their  manufactures  should 
justify  it.  This  being  the  answer  of  the  corporation  alone,  is 
not  under  oath,  but  under  the  seal  of  the  company.  On  this 
part  of  the  case,  the  remaining  defendants  answer,  that  they 
believe  the  assets  and  property  of  the  company,  if  prudently 
managed,  are  much  more  than  sufficient  to  pay  all  its  debts. 
Thus.it  appears  upon  the  pleadings,  there  is  a  wide  difference 
between  the  parties. 

The  proceedings  are  founded  on  the  act  of  eighteenth  of  Feb- 
ruary, eighteen  hundred  and  twenty-nine,  entitled  "  An  act  to 
prevent  frauds  by  incorporated  companies,"  and  the  bill  must  be 
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su-stained  under  the  provisions  of  that  act,  or  the  suit  fails. 
There  are  other  matters  introduced  incidentally,  but  it  is  by 
force  of  this  act  alone,  that  the  complainants  by  their  bill  can 
have  the  aid  of  this  court. 

Whether  this  corporation  be  insolvent  or  not,  is  the  primary 
and  all  important  question,  and  this  must  ever  be  a  delicate 
matter  to  settle.  Many  of  the  witnesses  examined  to  the  point 
express  nothing  more  than  an  opinion  on  the  subject,  without 
referring  to  any  facts  from  which  such  opinion  is  formed.  Such, 
evidence  is  entirely  insufficient,  and  can  never  form  the  basis 
for  the  action  of  the  court.  The  facts  must  be  examined,  and 
an  estimate  of  the  actual  condition  of  the  company  ascertained. 
If  it  be  a  balancing  question,  and  the  course  of  those  who 
manage  its  affairs  appears  to  be  upright  and  just,  the  doubt 
should  be  resolved  in  favor  of  the  rights  of  the  company.  It 
would  be  unwise,  and  against  public  policy,  to  seek  an  occa- 
sion for  interference  with  any  corporation,  so  long  as  they  are 
striving  against  adversity  with  an  honest  purpose,  unless  their 
case  is  hopeless,  or  their  course  of  action  so  unfair  as  to  jeopar- 
dise the  interests  of  creditors  and  the  public. 

I  have  felt  it  to  be  an  incumbent  duty,  in  investigating  this 
case,  to  look  at  the  condition  of  the  company  with  a  liberal  eye, 
and  if  possible  not  to  interfere  with  its  concerns.  I  had  hoped 
the  evidence  would  have  justified  me  in  not  interposing ;  but  I 
am  constrained  to  come  to  a  different;  conclusion.  This  con- 
clusion is  forced  upon  me,  more  by  the  course  taken  by  the  direc- 
tors and  managers  in  reference  to  the  affairs  of  the  company, 
than  from  the  situation  of  the  property  as  it  originally  stood. 

The  charter  for  this  company  was  obtained  on  the  twenty- 
fourth  of  January,  eighteen  hundred  and  twenty-seven,  with 
a  capital  not  to  exceed  one  hundred  thousand  dollars,  and  with* 
power  to  commence  business  as  soon  as  twenty  thousand  dollars 
should  be  subscribed  and  paid,  or  satisfactorily  secured.  The 
stock  is  now  held  by  five  persons,  who  are  also  the  directors. 
In  fact,  four  persons  hold  it  in  equal  parts,  except  four  shares, 
which  are  transferred  to  a  fifth  individual,  the  act  requiringfive 


306  CASES  IN  CHANCERY, 

Brundred  et  al.  v.  The  Paterson  Machine  Co.  et  al. 

directors,  all  of  whom  must  be  stockholders.  The  amount  of 
stock  subscribed  is  twenty-five  thousand  dollars,  which  at  twen- 
ty-five dollars  a  share,  give  one  thousand  shares. 

The  property  of  the  company  consists  of  a  valuable  real  es- 
tate in  the  town  of  Paterson,  with  buildings,  machinery  and 
appendages,  suited  to  the  business  conducted  by  the  company ; 
a  quantity  of  finished  and  unfinished  manufactured  articles,  and 
assets  to  the  amount  of  about  four  thousand  dollars.  The  in- 
debtedness of  the  company  is  about  forty-three  thousand  dollars, 
of  which  not  far  from  twenty  thousand  dollars  is  secured  by 
mortgage  on  the  real  estate.  The  only  possible  question  arises 
upon  the  value  to  be  placed  on  the  real  estate,  machinery  and 
fixtures.  Are  they  worth  more  than  the  twenty  thousand  dol- 
lars, for  which  they  are  mortgaged  ?  The  evidence  here  is  very 
defective,  and  it  is  impossible,  from  the  meagre  testimony  on  the 
subject,  to  arrive  at  any  very  accurate  conclusion.  There  should 
have  been  estimates  made  of  its  present  value  by  competent 
judges.  The  defendants  do  not  state  the  value  of  the  real  es- 
tate at  this  time,  but  say  it  cost  about  forty  thousand  dollars. 
Nothing  can  be  more  unsatisfactory  than  to  judge  of  the  pre- 
sent value  of  real  estate  and  improvements,  by  their  cost  a  few 
years  since.  But  in  this  case,  it  seems  by  the  minutes,  that  the 
real  estate  was  purchased  by  the  company  of  the  four  persons 
who  hold  the  stock,  and  who  were  at  the  time  the  directors. 
The  price  for  the  original  purchase  wss  fixed  at  twenty  thou- 
sand dollars,  but  it  was  in  truta,  a  company  buying  of  itself, 
and  therefore  forms  no  test  of  value,  even  at  that  time.  I  am 
firmly  convinced  that  the  real  estate  and  fixtures  are  covered  by 
mortgages  for  as  much  as  will  ever  be  realized  from  them.  It 
must  be  superadded  to  this  estimate,  that  the  company  have 
leased  the  premises  for  a  small  rent,  for  five  years,  subject  toin- 
cumbrances.  If  I  am  right  in  this,  it  decides  the  insolvency  of 
the  company,  for  the  remaining  property,  consisting  of  macliin- 
ery,  finished  and  unfinished,  raw  material,  stock  on  hand,  and 
indeed  all  the  personal  property  not  embraced  in  the  mortgages, 
ld  by  the  company,  (including  the  rent  for  five  years  of  the 
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mill  and  machinery,)  at  fifteen  thousand  dollars.  This  sum,  with 
four  thousand  dollars  of  other  assets,  as  estimated,  will  still 
(should  the  mortgages  be  paid  out  of  the  real  estate)  not  be 
sufficient  to  liquidate  the  demands  against  the  company,  by 
several  thousand  dollars.  Firmly  as  I  am  persuaded  from 
these  facts,  that  the  company  is  insolvent,  yet,  had  they  been 
pursuing  a  steady  course  in  business,  I  would  not  have  dis- 
turbed them.  But  what  is  the  course  pursued  ?  The  company 
stopped  their  business  in  May  last.  The  directors,  or  some  oi 
them,  have  repeatedly  delared  to  creditors,  when  they  asked 
for  their  pay,  that  the  company  was  insolvent.  The  creditors 
have  been  denied  payment  of  their  debts,  some  have  taken  in 
payment  goods  at  prices  beyond  what  they  could  possibly 
realise  from  them,  others  have  prosecuted  suits  at  law,  and  ex- 
ecutions are  now  hanging  over  the  company  in  the  hands  of 
the  sheriff  of  Passaic.  With  a  company  thus  circumstanced, 
and  with  a  mortgage  of  twenty  thousand  dollars  upon  their 
real  estate  and  fixtures,  the  directors,  who  are  also  the  owners 
of  the  stock,  at  a  meeting  held  on  the  twelfth  of  January  last^ 
a  short  time  before  the  filing  of  this  bill,  and  at  which  meeting 
all  the  directors  were  present,  (except  the  complainant,  Ben- 
jamin Brundred,)  agreed  to  lease  the  real  estate  for  five  years, 
and  to  sell  all  the  personal  property  for  fifteen  thousand 
dollars,  to  Daniel  K.  Allen  and  Josiah  Shippey,  two  of  the 
directors.  If  this  proceeding  be  lawful  and  binding,  what 
remedy  can  a  creditor  have  for  his  money  ?  The  real  estate  is 
mortgaged  for  its  value,  and  if  not,  there  is  a  lease  in  addition 
upon  it,  for  five  years,  and  two  of  the  directors  own  all  the 
personal  property.  Tolerate  this  proceeding,  and  a  corpora- 
tion will  be  the  readiest  and  simplest  form  of  fraud  known 
to  the  business  community.  It  will  be  observed,  that  this  is 
dealing  by  the  wholesale,  with  the  property.  It  effectually  puts 
it  beyond  the  reach  of  any  creditor,  and  by  the  very  simple 
process  of  two  of  the  directors,  who  represent  a  majority  of  tlie 
stock  present,  becoming  the  purchasers.  It  is  nothing  more 
•  than  the  directors  placing  all  the  property  of  the  company,  when 
pressed  for  debts,  into  the  individual  hands  of  some  of  its  direo- 
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tore.    But  it  seems  a  few  days  after  this,  at  another  meeting  of 
the  board,  held  on  the  eighteenth  of  January  last,  Josiab 
Shippey,  one  of  the  purchasers,  for  some  reason,  desired  to  re 
scind  the  contract  for  purchasing  the  personal  property,  and  i1 
was  done ;  and  at  a  meeting  of  the  directors  on  the  next  day 
the  same  contract  which  was  made  by  the  company  with  Danie 
K.  Allen  and  Josiah  Shippey,  was  agreed  to  be  made  by  thf 
company  with  Daniel  K.  Allen  and  "William  Shippey.     The) 
could  thus  make  and  unmake  a  contract  at  pleasure ;  they  had 
the  power  in  their  own  hands,  and  had  only  to  will  it,  according 
to  this  doctrine,  and  the  property  would  pass  beyond  the  reach 
of  creditors.     It  is  curious,  in  this  connection,  to  observe  the 
terms  of  payment  fixed  between  these  parties.     The  considera 
tion  was  to  be  paid  by  the  directors  who  purchased,  either  in 
money  or  in  the  bills  payable,  or  other  outstanding  debts  of  the 
company,  at  par  value.     This  clause  would  enable  the  two  di- 
rectors who  purchased  the  property,  to  buy  in  the  debts  of  the 
company  at  a  reduced  price,  and  pay  their  own  with  them, 
at  par. 

The  directors,  by  this  course  of  action,  do  in  effect  declare 
the  company  insolvent,  and  put  it  out  of  its  power  to  carry  on 
business.  If  it  was  designed  to  renew  the  business,  why  lease 
the  workshops  and  machinery  for  five  years  ?  Why  dispose  of 
all  the  tools  and  implements  of  trade,  and  all  the  articles  of 
manufacture  in  hand,  whether  finished  or  unfinished  ?  If  this 
company  was  embarrassed,  the  creditors  were  entitled  to  have 
the  property  applied,  as  far  as  it  would  go,  in  a  fair  course  of 
liquidation. 

But  there  is  another  transaction  by  this  company,  which  I 
should  not  pass  unnoticed.  In  April,  eighteen  hundred  and 
forty-two,  only  the  month  preceding  the  date  of  their  suspension, 
they  declare  a  dividend  of  twenty-four  thousand  dollars,  on  a 
capital  of  only  twenty-  five  thousand  dollars.  This  was  of 
course  given  to  the  directors  themselves,  for  they  owned  all  tho 
stock.  They  say  in  their  answer,  that  this  dividend  was  made 
from  the  profits  of  the  concern,  and  that  they  entertained  then 
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no  idea  of  stopping  business.  But  it  was  a  most  extraordinary 
dividend.  The  company  owed  large  sums  of  money,  and  be- 
sides, they  appeared  to  have  had  no  funds  to  pay  with.  Brun- 
dred and  J.  Shippey's  shares  of  the  dividend  were  paid  by 
giving  up  and  cancelling  obligations  which  the  company  had 
against  them,  Del  Hoyo  and  W.  Shippey  received  the  notes  oi 
the  company  for  their  shares,  and  Allen  received  a  draft  on  Del 
Hoyo  for  his  share,  which  draft  Del  Hoyo  paid  and  charge,] 
the  company.  The  result  of  all  this  was,  that  the  company  wa? 
weakened  by  the  amount  of  the  dividend,  and  the  less  able,  by 
that  sum,  to  pay  its  debts. 

I  have  not  looked  into  the  affidavits  made  by  the  complain- 
ants since  filing  the  bill,  because  it  appears  to  me  improper  to 
allow  them  to  be  read.  They  have  the  opportunity  at  the  time 
the  bill  is  filed,  of  subjoining  their  affidavits,  and  they  should 
do  so  and  file  them  with  the  bill. 

In  view  of  all  these  facts  of  the  case,  and  particularly  from 
the  position  in  which  the  directors  have  placed  the  company 
and  its  property  by  their  own  action,  I  see  no  alternative  be- 
tween rendering  the  act  on  this  subject  nugatory,  and  the  ap- 
pointment of  receivers. 

The  order  will  be  for  a  full  injunction  under  the  act,  and  ap- 
pointment of  receivers. 
Order  accordingly. 
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LEWIS  COMBS  v.  WITLLAM  LITTLE. 

Premises  purchased  at  sheriffs  sale  and  conveyed  to  the  purchaser  tinder  a 
parol  agreement  to  permit  the  defendant  in  execution  to  redeem,  ordered 
to  be  reconveyed. 

The  purchaser,  in  addition  to  the  price  of  redemption,  allowed  a  fair  com- 
pensation for  his  time,  trouble  and  expenses. 

If  arbitrators  are  not  sworn,  the  whole  proceeding  is  utterly  void. 

BILL  for  the  redemption  of  real  estate,  sold  by  virtue  of  exe- 
cutions against  the  complainant,  and  purchased,  as  the  bill 
charges,  for  his  benefit,  and  under  a  parol  agreement  that  he 
should  be  permitted  to  redeem,  upon  paying  the  purchase  mo- 
ney bid  at  the  sale. 

The  bill  charges,  that  the  price  has  been  paid  by  the  com- 
plainant ;  prays  that  an  account  may  be  taken  of  the  moneys 
so  advanced,  and  that  the  defendant  may  be  decreed  to  recon- 
vey  the  premises  to  the  complainant,  upon  the  payment,  by 
him,  of  the  balance,  if  any,  that  may  be  found  due  to  the  de- 
fendant under  the  agreement.  The  bill  also  prays  an  injunc- 
tion to  restrain  the  defendant  from  proceeding  at  law  to  recover 


JULY  TERM,  1843.  311 

Combs  v.  Little. 

the  possession  of  a  part  of  the  premises  from .  the  complain- 
ant. 

The  answer  denies  the  complainant's  right  to  redeem ;  insists 
that  if  he  ever  had  such  a  right,  it  had  been  either  released  or 
forfeited  by  the  complainant ;  and  that,  if  in  the  opinion  of  the 
court  the  complainant  was  entitled  to  a  reconveyance,  a  large 
amount  still  remained  due  and  owing  from  the  complainant  to 
the  defendant ;  that  the  matters  in  difference  between  the  par- 
ties had  been  submitted  to  arbitrators,  wrho  had  awarded  the 
sum  of  eight  hundred  and  eighty-seven  dollars  and  seventy- 
four  cents  to  the  defendant,  to  be  paid  by  the  complainant. 
Admits  that  the  arbitrators  were  not  sworn,  but  insists  that 
although  such  omission  be  ground  for  reversal,  the  award  is  not 
thereby  rendered  void,  but  that  the  same  is  in  equity  final  and 
conclusive  between  the  parties. 

Hearing  upon  bill,  answer,  replication  and  proofs. 

Vroom,  for  complainant. 
Dayton,  for  defendant. 

Cases  cited  by  complainant's  counsel :   7  John.   Chan.  40 ; 

1  Green's  Chan.  264;    7  Crancli,  213;   4  John.  Chan.  167; 

2  Eq.  Dig.  258;  "  Mortgage?  sec.  I.  pi.  5,  19,  26. 

THE  CHANCELLOR.  The  complainant,  who  was  a  consider- 
able laud  holder  in  the  counties  of  Monmouth  aud  Middlesex, 
became  embarrassed,  and  his  property  was  sold  under  executions 
issued  from  the  courts  of  law  and  from  this  court.  One  farm, 
located  at  Middletown,  was  purchased  at  a  master's  sale,  in 
3ighteeri  hundred  and  thirty-five,  by  Mr.  Croes,  who  has  since 
sold  it  for  the  price  he  paid  for  it,  to  the  defendant.  Prior  to  this 
the  defendant  had  purchased,  himself,  three  tracts  of  woodland 
belonging  to  the  complainant,  at  a  sheriff's  sale.  The  allega 
tion  is,  that  all  this  property  was  purchased  on  behalf  of  the 
joinplainant,  and  with  the  undestanding  that  he  might  redeem 
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it  by  paying  what  it  cost  the  purchasers.  There  is  a  wide  differ- 
ence in  the  position  of  the  case,  as  to  the  farm  purchased  by  Croes, 
and  the  wood  lots  purchased  by  the  defendant  himself.  The 
sales  were  made  at  different  times,  and  by  different  officers,  and 
there  are  facts  connected  with  the  one  which  do  not  at  all  belong 
to  the  other.  As  to  the  farm  sold  to  Mr.  Croes,  there  is  no  dif- 
ficulty in  arriving  at  the  character  of  the  sale.  Mr.  Croes  having 
conveyed  the  property  without  covenants  as  to  the  title,  is  a  com- 
petent, and  certainly  every  way  a  reliable  witness,  and  he  states 
frankly  that  his  object  in  buying  the  property  was  to  befriend 
the  complainant.  The  right  to  redeem  was  clearly  agreed  to. 
The  plan  was  to  sell  off  the  wood  and  pay  in  that  way,  as  far 
as  it  would  go,  and  then  the  complainant  was  to  pay  off  the 
balance,  compensate  Mr.  Croes  for  his  trouble,  aud  take  the 
land  back.  Trusting,  as  men  are  apt  to  do,  in  their  transactions 
with  one  another,  that  each  will  perform  his  part  faithfully,  there 
was  no  time  fixed  when  this  redemption  should  take  place,  or  in 
what  manner  the  business  should  be  accomplished.  This  an- 
swered very  weM  for  the  complainant,  but  having  paid  his  money, 
it  became  irksome  to  Mr.  Croes,  and  worked  towards  him  a 
positive  injury.  The  course  pursued  by  the  parties  since  the 
purchase,  has,  I  think,  completely  absolved  Mr.  Croes  from  all 
obligation  in  law  or  equity  to  convey  any  of  the  property  pur- 
chased by  him,  back  to  the  complainant.  The  sale  to  Croes 
was  in  December,  eighteen  hundred  and  thirty-five  ;  he  bought 
not  only  this  farm,  but  other  tracts,  to  the  amount  in  all,  of  four 
thousand  two  hundred  and  forty  dollars.  The  other  tracts  Croes 
gave  a  high  price  for,  but  this  farm  was  sold  low ;  the  agree- 
ment was  that  the  complainant  might  redeem  the  whole,  but  he 
passes  by  the  other  lands,  and  seeks  to  redeem  this  farm  alone. 
If  there  was  no  other  objection,  this  would  be  enough.  He 
cannot,  under  any  circumstances,  be  allowed  to  redeem  a  part, 
without  the  whole. 

The  complainant  has  behaved  vexatiously  to  Croes  in  this 
business ;  lie  came  into  it  to  help  the  complainant,  and  to  save 
his  property  for  him,  but  he  gave  him  in  the  first  instance  a 
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wrong  impression  as  to  the  property,  leading  him  to  believe  a 
large  tract  of  valuable  woodland  was  included  in  it,  which 
turned  out  not  to  be  so,  and  afterwards  kept  him  out  of  posses- 
sion. In  February,  eighteen  hundred  and  thirty-six,  however, 
the  complainant  executed  a  paper  to  Mr.  Croes,  which  puts  an 
end  to  the  whole  contract  for  redemption.  That  paper  declare? 
the  complainant  thereafter  to  be  only  the  agent  of  Croes  in  the 
said  lands,  and  covenants  to  abandon  all  possession  or  right  to 
possession  in  them.  He  also  agrees  to  pay  rent  for  the  land  he 
occupies  himself,  and  directs  his  tenant  on  the  Middletown  farm 
(the  one  now  in  question)  to  consider  Croes  as  the  landlord,  and 
yield  to  him  the  possession.  After  this  the  complainant  still  paid 
no  rent,  but  refused  to  give  up  possession,  and  Crocs  brought 
suits  against  him,  and  then  for  the  sake  of  peace  let  him  remain 
in  possession  another  year,  upon  an  agreement  that  he  might 
redeem  it  at  any  time  within  that  year.  He  did  not  redeem 
it  within  this  time,  and  Croes  had  finally  to  go  with  the  sher 
iffs  of  Middlesex  and  Monmouth,  (for  the  property  lay  in  two 
counties,)  and  with  other  force,  to  obtain  possession,  and  gave 
him  fifty  dollars  to  give  it  up  peaceably,  which  he  did.  After 
all  this,  there  is  no  pretence,  in  my  opinion,  on  the  part  of  the 
complainant,  for  any  further  right  to  redeem  this  property.  He 
lias  yielded  all  his  right,  and  should  remain  satisfied.  The 
evidence  attempting  to  show  fraud  or  any  misunderstanding 
on  the  part  of  the  complainant  as  to  this  paper,  is  entirely  un- 
satisfactory. 

It  appears  further,  that  Croes  was  anxious  the  complainant 
should  take  the  property  at  any  time,  but  he  never  would.  He 
had  a  hard  bargain  of  it,  and  has  received  no.thing  in  return 
for  his  kindness  but  trouble  and  vexation. 

As  to  the  wood  lots,  whatever  might  have  been  the  original 
design  of  the  defendant,  the  weight  of  evidence  is  clearly  in 
favor  of  the  complainant's  right  of  redemption.  The  lots  sold 
low,  and  others  did  not  bid  because  it  was  understood  they  were 
sold  for  complainant's  benefit.  The  evidence  is  sufficient  to 
establish  this  point,  without  relying  upon  the  witnesses  whose 
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competency  is  brought  in  question;  and  it  would  be  useless, 
Jierefore  to  settle  that  point. 

"William  Hawkins,  William  Combs,  Cornelius  Boice  and 
ttobert  Mathews,  all  prove  sufficient  for  this  purpose,  and  even 
Tohn  M.  Perrine,  the  sheriff  who  sold  the  property,  and  Nicho- 
as  M.  Disbrow,  the  crier  at  the  vendue,  both  say,  it  was  theii 
impression  from  what  they  saw  and  heard  at  the  sale,  that  the 
defendant  bought  for  the  complainant. 

This  whole  business  seems  to  have  been  managed  in  a  care- 
less manner,  and  just  so  as  to  place  the  advantage  on  the  side 
of  the  complainant.  It  is  sufficient  for  the  present  purpose, 
however,  to  be  satisfied,  that  the  right  of  redemption  of  the 
three  wood  lots  referred  to  in  the  bill,  is  with  the  complainant, 
and  that  he  is  entitled,  from  the  evidence,  to  be  restored  to  his 
land  upon  paying  what  shall  be  found  due,  if  any  thing,  on 
settlement  of  accounts  between  him  and  the  defendant. 

From  some  expressions  which  fell  from  the  witnesses,  it 
would  seem,  that  the  redemption  was  to  take  place  upon  the 
defendant  being  paid  the  whole  that  complainant  owed  him, 
whether  particularly  relating  to  this  land  or  not.  He  stepped  in 
as  his  friend  and  bought  his  property,  with  the  promise  that 
when  he  was  made  whole  for  whatever  complainant  owed  him, 
lie  should  have  his  land  again.  The  defendant  will  also  be  en- 
titled to  a  fair  compensation  for  his  time,  trouble  and  expenses 
bestowed  on  this  business.  This  is  no  more  than  is  just  and 
proper  under  the  circumstances. 

So  far  as  relates  to  the  arbitration  which  has  taken  place  be- 
tween these  parties,  it  can  pass  for  nothing,  in  the  view  which 

I  take  of  this  case.     In  that  arbitration  the  Middletown  farm 

• 

was  embraced,  and  quite  probably,'  as  suggested  in  the  argu- 
ment, from  a  desire  on  the  part  of  the  defendant  to  do  almost 
any  thing  to  get  through  with  this  tedious  and  unpleasant  con- 
troversy. My  own  opinion  is,  that  as  the  arbitrators  were  not 
sworn,  the  whole  proceeding  is  void. 

The  injunction,  therefore,  having  relation  only  to  the  eject- 
ment brought  by  the  defendant  to  recover  possession  of  the  Mid- 
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dletown  farm,  was  rightly  dissolved,  and  that  order  must  be 
confirmed.  The  usual  reference,  upon  the  other  part  of  the 
case,  must  be  made  to  a  master,  to  state  an  account  between 
the  parties,  in  conformity  with  the  views  expressed  in  this 
opinion. 

Reference  to  a  master. 

CITED  in  Inlseev.  Flagg,  2  Dutch.  371,  373;  Marlattv.  Warwick,  3  C.  K  Or. 
109;  Hwjan  v.  Jaques,  4  (7.  K  Gr.  127;  Marlatt  v.  Warwick,  Id.  446,  Walker  v. 
HUCs  Ex.  6  C.  K  Or.  201;  Merritt  v.  Brown,  Id.  404;  Dodd  v.  Wakeman,  11  C. 
E.  Or.  485;  Wakeman  v.  Dodd,  12  C.  K  Gr.  565. 


GEOEGE  PICKLE  v.  CHARITY  ATJELE. 

If  a  contract  for  the  sale  of  real  estate  is  silent  as  to  the  kind  of  funds  in 
•which  payment  is  to  be  made,  and  the  vendor  by  her  conversation  at  the 
time  of  executing  the  ccntiuct  justifies  a  belief  on  the  part  of  the  vendee, 
that  specie  -will  not  be  demanded,  this  is  a  sufficient  excuse  on  the  part  of 
the  vendee  for  not  tendering  specie  on  the  day  specified  for  the  payment 

Under  such  circumstances,  a  demand  of  specie  on  the  day  of  payment  by 
the  vendor,  and  a  refusal  on  her  part  to  allow  the  vendee  a  resonable  time 
to  procure  it,  will  not  defeat  the  complainant's  right  to  a  specific  perform- 
ance of  the  contract,  especially  after  his  being  in  possession  and  making 
improvements  on  the  property. 

Nor  will  the  right  of  the  vendee  to  a  specific  performance  be  defeated  by  his 
promise  to  accept  a  lease  from  the  vendor,  tinder  the  impression  that  his 
right  to  demand  a  deed  was  lost  by  the  conduct  of  the  vendor  in  demand- 
ing specie,  and  his  inability  to  pay  it 

BILL  filed  fifth  of  April,  eighteen  hundred  and  thirty-nine, 
for  the  specific  performance  of  the  following  agreement : — 

"  Articles  agreed  upon  between  Charity  Auble  and  George 
Pickle,  both  of  the  township  of  Washington,  county  of  Morris 
and  state  of  Kew  Jersey,  this  thirtieth  day  of  December,  in  the 
year  of  cur  Lord  one  thousand  eight  hundred  and  thirty-seven. 
The  said  Charity  Auble,  for  and  in  consideration  of  the  sum  of 
eighteen  hundred  and  fifty  dollars,  to  be  paid  as  after  mentioned, 
doth  agree  with  the  said  George  Pickle  that  she  will  well  and 
sufficiently  convey  to  the  said  George  Pickle,  his  heirs  and  as- 
signs, on  or  before  the  first  day  of  May  next  ensuing,  (eighteen 
hundred  and  thirty-eight,)  all  that  tract,  farm  or  parcel  of  land 
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lying  and  being  in  the  township  of  Washington,  county  of 
Morris,  and  state  of  New-Jersey,  whereon  the  said  George 
Pickle  now  lives,  butted  and  bounded  as  follows :  Beginning 
along  the  Lamington  river,  thence  along  the  society  line  to 
Vanpelt's  line,  thence  along  said  Yanpelt's  line  to  the  widow 
Mary  Hunt's  line,  thence  along  the  said  widow  Hunt's  line  to 
the  Lamington  river,  thence  down  said  river  the  several  courses 
thereof  to  the  place  of  beginning,  containing  one  hundred  and 
twenty-three  acres  of  land,  be  the  same  more  or  less  ;  and  the 
said  George  Pickle  doth  for  himself,  his  heirs,  executors  and 
administrators,  agree  with  the  said  Charity  Auble,her  heirs  and 
assigns,  that  on  the  executing  of  the  said  conveyance,  lie  will 
pay  to  the  said  Charity  Auble  the  eighteen  hundred  and  fifty 
dollars  purchase  money,  in  the  manner  following;  that  is  to  say, 
first,  four  hundred  and  sixty -two  dollars  and  fifty  cents,  on  or 
before  tne  first  day  of  May  next  ensuing,  (eighteen  hundred  and 
thirty-eight ;)  second  payment  of  four  hundred  and  sixty-two 
dollars  and  fifty  cents,  to  be  paid  on  or  before  the  first  day  of 
May,  eighteen  hundred  and  thirty-nine;  third  payment  of  four 
hundred  and  sixty-two  dollars  and  fifty  cents,  to  be  paid  on  or 
before  the  first  day  of  May,  eighteen  hundred  and  forty;  fourth 
and  last  payment  of  four  hundred  and  sixty-two  dollars  and 
fifty  cents,  to  be  paid  on  or  before  the  first  day  of  May,  eighteen 
hundred  and  forty-one;  and  it  is  agreed  between  the  said  parties 
that  the  said  George  Pickle,  his  heirs  and  assigns,  may  enter 
upon  the  said  premises  on  the  first  day  of  April  next,  and  take 
the  profits  to  his  own  use;  and  lastly,  for  the  true  performance 
of  this  agreement,  the  said  parties  do  bind  themselves,  their 
aeirs,  executors  and  administrators?  each  to  the  other,  in  the 
penal  sum  of  three  thousand  dollars.  In  witness  whereof  the 
parties  have  hereunto  set  their  hands  and  seals,  tiie  day  and 
vear  above  written. 

The  bill,  after  setting  out  the  contract,  charges,  that  at  the 
time  of  executing  the  agreement,  the  defendant,  on  being  ap 
plied  to  on  behalf  of  the  complainant  to  know  in  what  kind  ol 
money  she  would  require  the  first  payment  to  be  made,  stated 
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that  as  she  did  not  want  the  money  to  He  by  her,  she  did  not 
care  about  having  specie,  but  that  any  good  current  bank  bills 
would  answer,  as  she  wished  to  put  it  out  again,  or  words  to 
that  effect ;  from  which  the  complainant  understood  that  the 
d<_'fendaut  would  not  require  the  payment '5  be  made  in  specie, 
but  would  acoept  of  current  bank  bills. 

The  bill  further  charges,  that  the  complainant  procured  good 
current  bank  notes  of  specie-paying  banks,  and  on  the  said 
first  day  of  May,  eighteen  hundred  and  thirty-eight,  went  to 
the  defendant  and  offbred  to  pay  her  the  same,  and  to  perform 
all  the  covenants  in  the  agreement  on  his  part ;  that  II.  llilde- 
brand,  whom  she  named  as  her  agent,  after  he  had  counted 
about  two  hundred  and  fifty  dollars,  told  him  to  stop  counting, 
that  the  defendant  would  receive  nothing  but  gold  and  silver; 
that  if  he  had  not  that  kind  of  money  he  had  broken  the  agree- 
ment, and  must  give  up  possession  and  take  a  lease,  or  she 
would  arrest  him  for  damages.  The  complainant  said,  if  they 
would  give  him  till  the  next  day  he  would  procure  the  specie, 
which  they  refused;  and  being  threatened  with  a  suit,  it  was 
agreed  between  defendant  and  complainant  that  they  should 
meet  as;ain  on  the  tenth  of  Mav,  to  come  to  some  arrangement 

O  t/    '  O 

of  the  matter. 

That  on  the  tenth  of  May  the  complainant  went  to  defend- 
ant's, and  requested  to  know  what  she  would  do.  She  replied, 
lie  had  not  tendered  her  the  specie,  and  she  would  have  no- 
thing further  to  do  in  the  business.  The  complainant  there- 
upon told  her  if  she  would  take  the  specie  he  would  bring  it  to 
her.  She  told  him  to  do  as  he  pleased,  and  refused  to  hold  any 
further  conversation  on  the  subject. 

That  on  the  twenty-second  of  May,  he  went  to  the  house  of 
defendant  and  took  the  whole  amount  of  the  first  payment  in 
specie  to  tender  to  her  ;  inquired,  and  was  informed  she  was 
not  at  home ;  bivt  he  believes  she  was,  and  that  she  kept  out  of 
the  way  of  complainant  to  prevent  his  tendering  the  money. 

That  the  complainant,  on  the  same  day,  caused  to  oe  served 
on  her  a  notice,  that  on  the  twenty-third  of  May  he  would  ten- 
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der  to  her  four  hundred  and  sixty-four  dollars  and  eighty-one 
cents,  the  principal  and  interest  of  the  first  payment;  that  on 
the  twenty-third  of  May  he  went  to  her  house  with  the  money, 
and  was  informed  she  was  not  at  home. 

That  from  the  thirtieth  of  December,  eighteen  hundred  and 
thirty-seven,  the  complainant  has  been  in  possession  of  said 
premises,  and  from  the  first  of  April,  eighteen  hundred  and 
thirty-eight,  he  has  held  possession  under  said  agreement. 

That  after  the  agreement,  complainant  set  to  work  to  make 
improvements,  and  between  that  time  and  the  first  of  May, 
eighteen  hundred  and  thirty-eight,  expended  two  hundred  dol 
lars  in  putting  on  said  farm  seven  hundred  and  twenty -five 
bushels  of  lime,  sixteen  hundred  yards  of  draining,  one  hun- 
dred loads  of  stone,  and  in  clearing  up  swamps  and  hedges, 
and  thereby  materially  raised  the  value  of  the  farm.  That  said 
improvements  were  made  with  the  knowledge  of  defendant, 
and  without  notice  that  she  did  not  intend  to  fulfil  said  contract. 

The  bill  further  states,  that  the  complainant  always  intended 
in  good  faith  to  fulfill  the  agreement  on  his  part. 

That  as  well  on  the  said  first  of  May,  eighteen  hundred  and 
thirty-eight,  as  at  all  times  since,  he  has  been  ready  to  pay  the 
first  installment  of  the  purchase  money  mentioned  in  said 
agreement,  and  to  secure  the  balance  of  said  purchase  money 
by  mortgage  on  the  said  premises,  or  in  any  other  satisfactory 
manner,  and  in  all  things  to  fulfil  the  said  agreement  on  his 
part;  has  frequently  offered  to  do  so  upon  the  defendant's  con- 
veying to  him  the  premises  in  said  agreement  mentioned  ;  but 
that  the  defendant  has  refused  to  convey  the  said  premises,  and 
Btill  refuses  so  to  do,  without  assigning  any  other  reason  for  so 
doing,  except  that  the  complainant  did  not  tender  her  the  first 
payment  in  specie,  on  the  said  first  day  of  May. 

That  on  the  twenty-eighth  day  of  December,  eighteen  hun- 
dred and  thirty-eight,  the  complainant  was  notified  to  quit  the 
premises  on  the  first  day  of  April  next  ensuing,  that  being  the 
end  of  his  lease,  or  that  he  would  be  held  liable  as  a  trespasser 
and  that  the  complainant  has  been  informed  and  believes,  thai 
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the  defendant  intends  to  commence  proceedings  at  law,  for  the 
purpose  of  recovering  the  possession  of  said  premises  from  the 
complainant. 

The  bill  prays  that  the  defendant  may  be  decreed  to  convey 
to  the  complainant  the  said  premises,  in  pursuance  of  the  saiJ 
articles  of  agieement  ;  and  that  she  may  be  restrained  from 
proceeding  at  law  to  turn  the  complainant  out  of  possession. 

Upon  filing  the  bill,  the  injunction  was  allowed  and  issued. 

The  defendant,  by  her  answer,  denies  that  she  recollects 
saying  that  good  current  bank  bills  would  answer,  but  alleges 
that  she  said  that  she  wanted  "good  money." 

That  she  understood  there  was  difficulty  about  bank  notes, 
as  they  did  not  pay  specie.  The  complainant  said  he  had  put 
his  money  out  pretty  mucl^  in  silver,  and  meant  to  have  such 
money.  She  expected  him  to  come  prepared  to  pay  specie. 

Insists,  that  by  the  statute  of  frauds,  such  agreement  must 
be  in  writing. 

That  on  the  first  of  May,  eighteen  hundred  an  twenty-eight, 
Henry  Ilildebrand  attended  for  her;  a  deed  was  prepared,  exe- 
cuted and  acknowledged;  that  Ilildebrand,  for  defendant,  tend- 
ered the  deed  to  com  pi  ainaut,and  offered  to  deliver  it  on  his  ma- 
king first  payment;  that  complainant  counted  out  in  bank  note?, 
about  two  hundred  dollars,  said  it  was  all  he  had,  except  about 
forty  dollars  in  silver,  which  he  did  not  show  ;  the  defendant 
saw  no  other  money  that  day  ;  that  Ilildebrand  asked  her  ii 
she  would  take  such  money,  and  she  told  him  she  wanted  '-good 
money  ;"  and  Ilildebrand  saying  she  was  not  obliged  to  take 
it,  she  declined  receiving  it;  denies  that  he  tendered  her  the 
amountof  thefirstpayment.orthat  the  nores  tendered  weronotcs 
of  specie  paying  banks;  denies  that  she  threatened  to  sue  him  the 
next  day,or  made  any  proposition  about  money;  states  that  com- 
plainant said  he  had  not  specie,  and  did  not  know  where  to  get 
it;  and  that  the  defendant  considered  the  matter  at  an  end  ; 
that  the  complainant  than  made  a  proposition  to  lease  it  for 
three  years,,  and  she  agreed  to  rent  it  to  him  for  one  year;  that 
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complainant  and  defendant  agreed  that  the  sale  should  be  given 
up,  and  that  she  should  lease  it  to  him  for  one  year  ;  Hilde- 
brand  was  to  prepare  a  lease  ;  lie  made  a  memorandom  of  the 
terms,  and  they  were  to  meet  at  defendant's  house  on  the  tenth 
of  May  then  next ;  that  they  parted  with  the  explicit  under- 
standing that  the  agreement  of  sale  was  to  be  given  up,  and 
that  the  complainant  was  to  sign  the  lease;  they  were  to  meet  on 
the  tenih  of  May  for  that  purpose;  denies  they  were  to  meet  to 
make  any  other  arrangement  ;  that  on  the  tenth  of  May,  Hil- 
debrand  had  prepared  the  lease,  and  defendant  had  it  ready  to 
be  delivered  ;  that  complainant  and  one  S.  R.  H.  came  to  de- 
fendant's house,  staid  a  few  minutes  and  went  away,  without 
saying  anything  about  the  business  they  came  for  ;  she  has 
had  no  further  conversation  with  him  since  ;  denies  that  com- 
plainant told  her  that  if  she  would^take  specie  he  would  go  and 
get  it;  admits  that  it  maybe  true  that  complainant  was  at  her 
house  on  the  twenty-second  and  twenty-third  of  May,  as  she  is 
induced  to  believe  his  design  was  to  draw  her  into  some  further 
negotiation;  denies  that  he  ever  tendered  her  the  first  payment 
in  gold  and  silver  ;  admits  that  complainant  has  continued  in 
possession  of  the  premises,  but  denies  that  it  was  under  the 
agreement  of  sale  ;  admits  that  on  the  twenty-eighth  of  De- 
cember, eighteen  hundred  and  thirty-eight,she  served  notice  on 
complainant  to  give  up  possession  on  the  first  of  April  next,and 
alleges  that  he  refused  to  give  up  possession  on  that  day;  denies 
that  complainant  laid  out  two  hundred  dollars  on  imp  roving  the 
place,  or  anythipg  over  what  it  was  his  duty  to  do  as  tenant, 
in  keeping  the  farm  in  tenantable  repair;  admits  that  he  burnt 
one  kiln  of  lime,  cut  wood  to  burn  it  on  the  premises,  put  par! 
on  the  laud  and  sold  a  part,equal  to  the  actual  expense  of  burn 
ing  what  he  put  on  the  farm,  which  was  about  equal  to  the 
value  of  the  wood  ased  to  burn  it;  that  he  made  some  rails  and 
repaired  fences;  cut  the  timber  on  the  farm,  but  not  more  than 
was  necessary  to  put  the  farm  in  tenantable  repair ;  may  have 
drawed  off  some  stone,  and  cut  some  bushes;  states  that  he  had 
aeen  her  tenant  for  three  years,  and  was  bouud  to  manage  the 
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farm  in  a  proper  and  husband-like  manner,  according  to  the 
course  of  good  forming;  to  make  rails  and  keep  up  fences,  to 
clear  out  bushes,  draw  off  stones  necessary  to  be  removed,  and 
that  lie  did  not  do  so,  but  double  cropped  the  farm  and  ex- 
hausted the  soil,  let  the  fences  go  to  decay,  with  which  sho 
was  dissatisfied ;  and  if  he  put  part  of  a  kiln  of  lime  on  the 
place,  made  rails  and  repaired  fences  he  had  suffered  to  go  to 
decay,  hauled  off  stone,  and  cut  bushes,  he  did  nothing  more 
than  he  was  bound  to  do  within,  the  three  years,  as  a  tenant ; 
that  on  the  first  of  May,  eighteen  hundred  and  thirty-eight,  ho 
did  not  mention  or  make  any  objection  on  account  of  these  al- 
leged repairs  ;  that  on  the  first  of  May,  eighteen  hundred  and 
thirty -eight,  complainant,  or  his  agent,  was  the  first  to  propose 
giving  up  the  agreement  of  sale  and  taking  a  lease;  that  the 
meeting  on  the  tenth  of  May  was  for  the  purpose  of  having 
the  agreement  cancelled,  and  the  lease  signed,  which  he  evaded 
and  omitted  to  do. 

The  cause  was  heard  upon  the  bill,  answer,  replication  and 
proofs. 

J.  W.  Miller,  for  complainant. 

This  bill  was  filed  to  compel  the  specific  performance  of  an 
agreement  entered  into  between  the  parties,  under  seal,  on  the 
thirtieth  day  of  December,  A.  D.  eighteen  hundred  and  thirty, 
seven,  concerning  the  sale  and  conveyance  of  a  certain  farm. 

At  the  time  of  making  this  agreement,  the  complainant  was 
in  possession  of  the  farm  as  tenant  under  the  defendant,  his 
tenancy  to  expire  on  the  first  day  of  the  then  next  April.  By  a 
covenant  in  the  said  agreement,  it  was  agreed  "  that  the  com- 
plainant might  enter  upon  the  said  premises  on  the  first  day 
of  April  next,  and  take  the  profits  to  his  own  use."  The  com- 
plainant, therefore,  was  in  the  possession  of  the  premises  under 
and  by  virtue  of  the  agreement,  from  the  first  day  of  April,  to 
the  first  day  of  May,  A.  D.  eighteen  hundred  and  thirty-eight, 
when  a  conveyance  of  the  title  was  to  be  made. 

The  defendant  covenants  to  convey  the  premises  to  complain 
ant  on  or  before  the  first  day  of  May,  A.  D.  eighteen  hundred 
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and  thirty-eight,  when  the  complainant  agrees  on  his  part  to 
pay  the  sum  of  four  hundred  and  sixty-two  dollars  and  fifty 
cents,  being  the  first  payment ;  the  balance  of  the  purchase 
money  to  be  paid  in  three  equal  yearly  payments,  of  four  hun- 
dred and  sixty-two  dollars  and  fifty  cents  each. 

The  dispute  between  these  parties,  arose  about  the  first  pay- 
ment to  be  made  by  the  complainant.  The  evidence  proves 
that  on  the  first  day  of  May,  eighteen  hundred  and  thirty- 
eight,  the  complainant  went  to  the  house  of  the  defendant  for 
the  purpose  of  fulfilling  the  agreement  on  his  part,  and  offered 
60  to  do,  when  the  defendant  refused  to  comply  on  her  part, 
solely  upon  the  ground  that  the  first  payment  was  not  tender- 
ed in  gold  and  silver ;  that  the  complainant  was  surprised  by 
this  objection,  and  requested  time  to  exchange  the  money, 
which  was  refused  to  him,  and  the  defendant  thereupon  de- 
clared the  agreement  forfeited,  and  attempted  by  means  of 
threats  to  compel  the  complainant  *D  give  up  the  agreement 
and  come  under  a  lease  ;  that  as  soon  as  the  complainant  was 
aware  of  the  fact  that  the  defendant  would  demand  specie,  he 
used  due  dilligenccto  procure  the  same,  and  tender  it  to  her; 
but  she  evaded  his  offers,  and  refused  to  receive  it,  upon  the 
ground  that  it  was  not  tendered  on  the  first  day  of  May. 

The  only  objection  made  by  the  defendant  on  the  first  day 
of  May  having  been  overcome  by  the  complainant,  and  the 
situation  of  the  parties  still  being  the  same,  there  is  no  reason 
why  the  agreement  should  not  be  performed. 

The  following  pointa  are  clearly  and  indisputably  establish- 
ed by  the  pleadings  and  evidence  in  this  cause. 

1.  That  the  agreement  of  the  thirtieth  day  of  December  was 
fairly  and,  honestly  made  between  the  parties. 

2.  That  the  purchase  money  is  the  full  value  of  the  land 
agreed  to  be  conveyed. 

3.  That  from  the  time  of  making  the  arrangement  it  has  al- 
ways been  the  intention  and  wish  of  the  complainants  to  fulfil 
the  agreement,  and  that  he  undertook  in  good  faith  to  perform 
.the  same  on  his  part. 
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4.  That  the  performance   on  the  first  day  of  May,  was  pre- 
vented by  a  difficulty  suddenly  thrown  in  the  way  by  the  de- 
fendant. 

5.  That  the  complainant  removed  that  difficulty  as  soon  as 
it  was  possible  for  him  to  do  so  under  the  circumstances  of  the 
case. 

6.  That  the  demand  of  specie   by  the  defendant  on  the  first 
day  of  May  was  a  mere  pretense;  it  was  not  made  to  procure 
the  specie,  but  for  the  purpose  of  breaking  up  the  agreement. 

We  submit,  therefore,  that  the  complainant  has  made  out  a 
clear  case  for  relief,  unless  the  defence  set  up  by  the  defendant 
is  sufficient  in  law  and  equity  to  overcome  it. 

The  defendant  in  answer,  sets  up  two  matters  of  defence. 

1.  That  the  complainant  broke  the  agreement  on  the  first 
day  of  May,  by  not  being  ready  to  make  the  first  payment  in 
specie. 

2.  That  the  agreement  of  the  thirtieth  day  of  December  was 
rescinded  by  a  parol  agreement  made  between  the  parties  on 
the  first  day  of  May. 

As  to  the  first  defence,  the  evidence  shows  that  the  defen- 
dant put  the  objection  altogether  upon  the  time  of  payment 
upon  not  having  the  specie  there  on  the  day.  When  complain- 
ant asks  for  a  day  to  get  the  money,  she  refuses  it. 

When  the  specie  was  afterwards  offered  to  her,  she  refuses  it, 
upon  the  ground  that  it  was  not  tendered  on  the  first  day  of 
May. 

As  soon  as  the  defendant  and  her  agent  discover  that  com- 
plainant is  not  prepared  wi:h  the  specie,  they  take  advantage 
of  that  fact,  and  declare  the  agreement  forfeited,  and  threaten 
him  with  an  immediate  arrest  and  damages.  This  threat  wag 
not  made  to  compel  a  performance  of  the  agreement,  but  lor 
the  purpose  of  inducing  the  complainant  to  abandon  the  con- 
tract altogether,  else  why  not  accept  the  complainant's  offer 
at  the  time  to  procure  the  specie,  or  receive  it  when  it  wat 
offered  to  her  ten  days  after  ? 

The  objection  to  the  money  on  the  first  day  of  May,  wat 
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premeditated  by  the  defendant  and  her  agent,  Hildebrand.  Ilil- 
debrand  Rays,  in  his  evidence,  that  they  consulted  about  it  two 
weeks  before,  and  concluded  to  make  the  objection.  Yet  no 
notice  is  given  to  the  complainant.  This  was  an  undue  advan- 
tage taken  of  the  complainant. 

The  case  and  evidence  shows  that  the  complainant,  for  fear 
of  surprise,  had  inqured  of  the  defendant  as  to  the  kind  of 
money  she  would  receive,  and  that  she  waived  the  specie. 

The  defendant,  in  fact,  admits  the  waiver  of  her  right  to 
have  the  specie,  in  her  answer,  when  by  way  of  demurrer  she 
sets  up  the  statute  of  frauds,  and  insists  that  it  is  not  binding 
because  not  in  writing. 

We  do  not  offer  this  evidence  as  a  parol  agreement  to  alter 
or  amend  the  written  agreement.  Neither  do  we  set  it  up  as  a 
contract  relative  to  the  sale  of  lands,  within  the  meaning  of  the 
statute  of  frauds.  But  we  do  insist  that  it  is  competent  evi- 
dence t.o  show  that  the  defendant  consented  to  a  certain  mode 
and  manner  in  which  the  complainant  might  perform  this  part 
of  the  written  contract,  and  that  she  could  not  afterwards 
withdraw  that  consent  to  the  surprise  and  prejudice  of  the  com- 
plainant. 

This  evidence  does  not  alter  the  substance  of  the  contract. 
It  is  information  or  direction  upon  which  the  complainant  had 
a  right  to  rely  and  act  until  informed  to  the  contrary.  It  ia  evi- 
dence to  show  that  the  defendant  led  the  complainant  into  the 
difficulty,  which  she  now  seeks  to  take  advantage  of. 

If  the  articles  do  not  specify  the  kind  of  money  to  be  paid, 
it  may  be  shown  that  at  the  time  the  articles  were  entered  into, 
it  was  agreed  by  the  parties  by  parol  that  the  installments 
should  be  paid  in  whatever  money  was  current  at  the  tune: 
1  Yeates,  135 ;  2  Dallas,  173 ;  3  Stark' 8  Ev.  1054 ;  Warren 
v.  Mains,  7  John  JR.  476. 

So  the  time  for  the  performance  of  a  covenant  may  bs  waiv- 
ed by  a  parol  agreement:  Fleming  v.  Gilbert,  3  John.  It 
528. 

A  substantial,  though  not  a  literal  performance  of  an  agree 
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mcnt,  is  sufficient,  if  the  plaintiff  by  parol  waived  the  liberal 
performance  of  the  condition :  3  John  R.  528,  531. 

The  court  will  not  permit  a  party  to  take  advantage  of  a 
circumstance  not  affecting  the  substance  of  the  matter :  2 
Story's  Eq. 

Time  is  not  deemed  in  equity  to  be  of  the  essence  of  the- 
con tract :  2  Story's  Eq.  85. 

The  defendant,  in  her  answer,  sets  up  in  the  second  place, 
that  there  was  a  parol  ageement  entered  into  between  the  par- 
ties on  the  first  day  of  May,  eighteen  hundred  and  thirty-eight, 
by  virtue  of  which  she  insists  the  articles  of  agreement  were 
rescinded  and  given  up. 

This  parol  agreement,  according  to  the  defendant's  answer 
and  evidence,  was  nothing  more  than  an  understanding  that 
the  parties  would  meet  at  a  future  day  and  execute  a  written 
lease  for  the  premises,  when  the  articles  were  to  be  given  up. 

That  agreement  was  never  consumated,  no  lease  has  ever 
been  executed  between  the  parties,  and  the  articles  have  not 
been  given  up. 

Is  not  the  written  agreement  then,  according  to  the  defend- 
ant's own  evidence,  still  in  full  force?  What  act  of  either  party 
has  put  an  end  to  it  ?  It  certainly  was  not  put  an  end  to  oi» 
the  first  day  of  May,  for  it  was  agreed,  according  to  defendant's 
evidence,  that  the  article  should  remain  in  force  in  the  hands  of 
Peer  until  the  tenth  day  of  May.  What  took  place  on  the 
tenth  day  of  May  ?  Nothing,  according  to  the  defendant's 
own  answer. 

She  says  that  Pickle  said  nothing  to  her,  or  she  to  him,  about 
the  lease.  She  says  the  lease  was  in  the  house,  but  it  was  not 
produced. 

Peer  was  not  there  with  the  article  of  agreement,  and  had 
no  notice  to  \t&  there. 

The  defendant  has  never  demanded  the  article  of  Peer,  or 
signified  her  consent  to  have  it  cancelled. 

The  articles  of  agreement  are  therefore  still  in  full  force,  ac- 
cording to  the  defendant's  own  showing. 
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But  by  the  complainant's  evidence,  it  appears  that  no  such 
parol  agreement  was  made  on  the  first  day  of  May,  as  set  up  by 
the  defendant. 

The  evidence  of  Daniel  Peer  is  entitled  to  superior  credit 
over  that  of  Hildebrand,  the  advisor  and  instigator  of  the  defen- 
dant, or  that  of  her  sons  and  sister-in-law.  He  had  been  selected 
by  both  the  parties  to  draw  and  hold  the  articles  bet  ween  them, 
lie  was  there  on  that  day  to  see  them  executed,  he  heard  all  that 
passed,  and  is  an  indifferent  witness  between  the  parties. 

But  if  your  excellency  should  be  of  opinion  that  a  parol 
agreement  has  been  proven, 

We  then  insist  that  no  p<:rol  executory  agreement  will  rescind 
or  destroy  an  agreement  in  writing  .under  seal,  relative  to  the 
sale  of  lands:  SStarkie's  .Evidence,  part 4,  1050  ;  9  Modern^ 
302;  2  Aikyns,  384;  G  Mass.  24;  6  Hals.  174;  3  Green, 
116  ;  3  Wits.  275 ;  13  Wendell,  71 ;  2  Wile.  86 ;  1  Phillips' 
Evidence,  563. 

A  parol  discharge  of  a  written  agreement  may  in  some  cases 
be  admitted  as  a  defence  to  a  specific  performance,  under  tho 
following  rules,  which  may  be  collected  from  all  the  cases. 

1.  The  parol  agreement,  must  be  an  absolute  discharge  made 
upon  good  and  fair  consideration. 

2.  It  must  have  been  executed  in  whole  or  in  part,  and  the 
rights  and  interest  of  the  parties  changed  by  it. 

3.  There  must  be  some  equity  arising  upon  the  new  agree- 
ment.     .......    i  .  ... 

4.  It  must  appear  that  a  specific  performance  of  the  written 
agreement  would  be  unjust  under  the  circumstances  disclosed 
by  the  parol  agreement. 

5.  Clear  and  unequivocal  proof  must  be  made  of  the  parol 
agreement:  Sugden  on  Vendors,  138,  139;  Equity  Cases  Abr. 
32,  44  ;  7  Vesey,  219  ;  2  John.  Chan.  598. 

The  court  will  look  at  the  peculiar  circumstances  of  the 
case. 

Pickle  was  there  on  the  first  day  of  May,  without  counsel. 
The  objection  to  his  money  was  a  surprise  upon  him.  He  was 
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told  that  he  had  forfeited  his  agreement,  and  was  liable  to  da- 
mages ;  threatened  with  an  arrest,  unless  he  would  give  up  the 
•agreement  and  take  a  lease.  Whatever  he  may  have  said  un- 
dej  these  circumstances^  ought  not  to  prejudice  his  rights  un- 
der the  articles  of  agreement,  especially  when  it  is  not  pre- 
tended that  this  parol  agreement  was  ever  executed  by  either 
party. 

There  is  a  pretence  set  up  in  the  defendant's  answer,  which 
requires  notice ;  it  is  this. 

That  the  complainant  did  not  tender  the  whole  amount  of 
the  first  payment  in  bank  bills,  but  only  about  two  hundred 
dollars. 

It  is  evident  that  the  defendant  attempt  s  to  equivocate  upon 
this  point,  in  her  answer. 

She  keeps  back  the  fact  that  Sutton  was  there  with  part  of 
the  money,  and  ready  and  offered  to  pay  it. 

That  she  and  her  attorney  stopped  Pickle  from  counting  the 
money,  upon  the  ground  that  it  was  not  specie. 

The  objection  at  the  time  was  not  to  the  quantity  of  the  mo* 
ney,  or  to  the  kind  of  bills,  but  solely  upon  the  ground  that  it 
was  not  gold  and  silver. 

The  evidence  is  clearly  with  the  complainant,  on  this  point. 

In  determining  this  case,  the  chancellor  will  consider, 

1.  Whether  the   agreement  of  the  thirtieth  of  December, 
eighteen  hundred  and  thirty-seven,  was  originally  such  as  thia 
court  would  have  carried  into  execution  ?  If  it  was,  then 

2.  Whether  what  passed  subsequently,  ought  to  prevent  a 
specific  performance  ?  Price  v.  Dyer,  17  Vesey,  363. 

There  is  no  objection  to  the  original  agreement.  It  13  admit- 
ted to  be  a  just  and  fair  agreement. 

Nothing  has  passed  since  the  agreement,  to  vary  the  situation, 
of  the  parties. 

A  performance  of  the  agreement  now,  will  place  the  parties 
just  where  they  stood  on  the  first  day  of  May,  eighteen  hun- 
dred and  thirty-eight,  neither  will  have  lost  or  gained  any 
thing.  The  defendant  will  get  the  purchase  money  and  in- 
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terest,  and  the  complainant  will  keep  his  land  and  improve- 
ments. 

But  if  this  agreement  is  not  performed,  injustice  will  be  done 
to  the  complainant.  He  is  in  possestion  under  the  agreement, 
and  has  made  large  improvements  upon  the  same.  He  has  al- 
ways been  willing  to  perform  the  agreement  on  his  part,  and 
only  prevented  from  doing  so  by  captious  objections  on  the  part 
of  the  defendant.  If  this  bill  should  be  dismissed  and  the  in- 
junction dissolved,  the  defendant  will  turn  the  complainant  out 
of  possession ;  he  will  then  lose  the  improvements  and  be  sub- 
jected to  an  action  for  the  use  of  the  premises,  without  any  de- 
fence at  law.  This  would  operate  as  a  fraud  upon  the  com- 
plainant. 

As  to  the  rights  of  the  parties  under  a  part  performance  of  a 
contract  for  the  sale  of  lands,  when  the  purchaser  has  been  let 
into  possession  and  made  improvements,  see  2  Story's  Eq.  62,  69. 

When  the  terms  of  the  agreement  have  not  been  strictly  com. 
plied  with,  still  if  there  has  not  been  gross  negligence  in  the 
party,  and  it  is  conscientious  that  the  agreement  should  be  per- 
formed, the  court  will  decree  a  specific  performance :  2  Story's 
^.83— 87;  1  Ud,  51,  52. 

When  nothing  but  a  specific  execution  of  the  contract  will 
do  complete  justice  between  the  parties,  the  court  will  decree 
performance,  although  the  party  seeking  it  has  not  strictly  per- 
formed his  part  of  the  contract :  1  Peters,  376 ;  2  Story,  84,  note. 

When  there  has  been  no  change  of  circumstances  affecting 
the  character  or  the  justice  of  the  contract,  when  compensation 
for  the  delay  can  be  fully  given,  when  he  who  asks  performance 
is  in  alcondition  to  perform  his  own  part  of  the  agreement,  and 
has  shown  himself  ready,  desirous,  prompt  and  eager  to  per- 
form the  contract,  the  suit  is  treated  with  indulgence  by  th  e 
court  and  a  specific  performance  will  be  decreed  :  Story's  JEq. 
87,  and  cases  there  referred  to. 

We  submit  to  the  court  that  this  case  is  within  the  rules  laid 
down  in  the  above  cases,  and  that  the  complainant  has  fully 
sustained  his  bill,  and  is  entitled  to  relief. 
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We  also  submit,  that  as  the  performance  of  the  agreement 
has  been  prevented  by  the  unreasonable  conduct  of  the  defend- 
ant, she  should  pay  the  costs. 

Saxton,  for  defendant. 

1.  The  complainant  having  failod  to  perform  the  contract  on 
his  part,  is  not  entitled  to  a  decree  for  a  specific  performance. 
He  was  bound  to  tender  the  first  payment  in  specie. 

2.  That  the  argreeme'nt  to  rent  rescinded  the  contract  of  sale  : 
%/ing  v.  Morford,  Saxton,  279,  280 ;  Stevens  v.  Cooper ',  1  John. 
Chan.  429. 

An  agreement  in  writing  may  be  discharged  or  rescinded  by 
parol,  notwithstanding  the  statue  of  frauds :  1  Vern.  240. 

THE  CHANCELLOR.     I  am  of  opinion, 

1.  The  complainant  is  entitled  to  a  decree  for  a  specific  per- 
formance of  the  contract  of  the  thirtieth  of  December,  eighteen 
hundred  and  thirty-seven,  upon  payment  of  the  consideration 
therein  expressed,  with  interest. 

2.  The  evidence  satisfies  me  that  complainant  purchased  in 
good  faith,  for  a  fair  price,  and  with  an  intention  to  fulfil  his 
contract :  that  the  defendant's  conversation  had  fully  justified 
the  belief  on  complainant's  part  that  specie  would  not  be  de- 
manded, and  was,  therefore,  sufficient  excuse  for  its  not  being 
tendered  on  the  day ;  and  that  a  demand  on  that  day,  and  a  re- 
fusal to  give  reasonable  time  for  producing  the  specie,  was  ar- 
bitrary and  unjust,  and  will  not  defeat  the  complainant  of  his 
rights  .under  the  contract,  and  especially  so  after  being  in  pos- 
sesion  and  making  improvements  on  the  property. 

3.  That  the  complainant's  promise  to  take  a  lease  was  made 
under  the  impression  that  his  right  to  demand  a  deed  was  gone, 
by  the  course  of  defendant's  conduct  towards  him,  in  demand- 
ing specie,  and  should  not  be  allowed  to  avail  the  defendant  in 
equity.     It  was  designed,  under  this  idea  only,  as  a  protection 
temporarily  to  the  complainant's  possession. 
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4.  That  complainant's  decree  should  be  without  costs,  after 
liis  folly  on  the  subject  of  the  lease. 

5.  That  a  reference  be  taken  to  a  master  to  ascertain  the 
amount  due  on  the  contract. 


CHAELES  VANCLEVE  v.  RETOEN  GROVES  and  others. 

A  judgment  at  common  law  is  not  a  lien  upon  a  mere  equitable  interest,  nor 
is  such  interest  the  subject  of  a  levy  and  sale  by  virtue  of  an  execution. 

BILL  for  specific  performance.  The  bill  states  that  the  com- 
plainant, having  recovered  a  judgement  in  the  supreme  court  of 
this  state,  against  Reuben  Groves,  caused  execution  to  be  issued 
thereon,  to  the  sheriff  of  the  county  of  Mercer,  by  virtue  where- 
of the  sheriff  levied,  among  other  things,  upon  all  the  right, 
title  and  interest  of  the  said  Groves,  in  a  house  and  lot  of  land 
in  the  city  of  Trenton.  That  the  said  premises  having  been 
duly  advertised  for  sale,  were  sold  by  the  said  sheriff  at  public 
vendue,  and  struck  off  to  the  complainant,  he  being  the  highest 
bidder;  and  that  the  said  sheriff,  on  the  fourteenth  day  of  No- 
vember, eighteen  hundred  and  thirty-nine,  in  pursuance  of  the 
said  sale,  executed  and  delivered  to  the  complainant  a  deed  for 
the  said  premises. 

That  previous  to  the  entry  of  the  said  judgment,  the  said 
Groves  had  entered  into  a  written  contract  with  Elisha  Gordon 
for  the  purchase  of  the  said  lot  of  land,  by  the  terms  of  which 
Grover  was  to  pay  one  hundred  and  fifty  dollars  for  the  said 
lot,  with  interest  from  the  time  possession  was  given  ;  and  that 
the  deed  was  to  be  delivered  when  fifty  dollars  of  the  purchase 
money  should  be  paid.  That  in  pursuance  of  the  agreement 
Groves  took  possession  of  the  lot,  and  erected  a  dwelling  thereon, 
with  Gordon's  assent,  at  a  cost  of  several  hundred  dollars,  and 
that  he  occupied  the  premises,  and  resided  in  the  house  at  the 
time  of  the  levy  thereon,  by  virtue  of  the  complainant's  execu- 
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tion.  That  after  the  levy,  and  before  the  sheriffs  sale,  Gor- 
don agreed  with  the  complainant,  in  case  he  became  the  pur- 
chaser of  Grove's  interest  in  the  said  premises  at  the  sheriff's 
sale,  that  he,  Gordon,  would  make  to  the  complainant  a  deed 
for  the  said  lot,  upon  the  payment  of  the  purchase  money 
agreed  to  be  paid  by  Groves,  with  interest  thereon.  That  rely- 
ing upon  the  performance  of  the  said  contract  by  Gordon,  the 
complainant  became  the  purchaser  at  the  sheriff's  sale,  of  all  the 
right  and  interest  of  Groves  in  the  said  lot.  That  subsequently 
to  the  sale,  he  applied  to  Gordon  for  a  deed,  in  compliance  with 
his  agreement,  which  he  refused  to  execute,  alleging  that  he 
had  made  a  deed  to  Charles  G.  Green  and  Joseph  G.  Brearley. 

The  bill  further  charges,  that  after  the  sheriff's  sale,  a  deed 
was  made  by  Gordon  to  Green  and  Brearley ;  that  the  said 
Green  and  Brearley  were  present  at  the  sheriff's  sale,  and  bid 
for  the  lot,  and  that  they  took  the  deed  from  Gordon,  well  know- 
ing that  the  premises  had  been  purchased  by  the  complainant. 
.States  that  Gordon  died  after  the  execution  of  the  deed,  having 
duly  made  and  published  his  last  will  and  testament,  appointing 
executors,  who  are  made  defendants  in  the  suit. 

The  prayer  of  the  bill  is,  that  the  deed  from  Gordon  to  Green 
and  Brearley  may  be  set  aside,  and  declared  fraudulent  and  void 
as  against  the  complainant,  and  that  the  executors  of  Gordon 
may  be  decreed  specifically  to  perform  his  agreement  with  the 
complainant ;  or  if  the  deed  from  Gordon  should  be  deemed 
valid,  then  that  his  grantee  should  be  decreed  to  convey  the 
premises  to  the  complainant,  upon  the  payment  of  one  hundred 
and  sixty-five  dollars,  the  consideration  mentioned  in  the  said 
deed,  with  interest. 

A  decree  pro  confesso  was  taken  against  all  the  defendants 
except  Green  and  Brearley.  They  answered  the  complainant's 
bill.  The  answer  admits  the  purchase  of  the  lot  by  Groves  of 
Gordon,  under  the  agreement  set  forth  in  the  bill  of  complaint, 
the  erection  of  a  house  thereon  by  Groves,  the  complainant's 
judgment,  sheriff's  sale  and  conveyance  to  the  complainant,  as 
bet  forth  in  the  bill.  States  that  Groves  was  indebted  to  the 
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mercantile  firms  of  which  the  defendants  were  respectively 
partners,  for  materials  used  in  the  erection  of  said  house,  prior 
to  the  recovery  of  the  complainant's  judgment.  That  under 
the  act,  entitled  "An  act  securing  to  mechanics  and  others 
payment  for  their  labor  and  materials  in  erecting  any  house  or 
other  building  within  the  limits  therein  mentioned,"  the  clairno 
•were  filed  in  the  clerk's  office  of  the  county  of  Mercer,  and  be- 
came respectively  liens  upon  the  said  dwelling  and  lot  of  land 
prior  to  the  complainant's  judgments,  and  that  judgments  were 
subsequently  recovered  thereon  for  four  hundred  and  ninety-one 
dollars  and  sixty-five  cents.  That  while  the  said  suits  were 
pending,  the  defendants  entered  into  a  negotiation  with  Groves 
for  the  purchase  of  the  said  house  and  lot,  and  Groves  thereupon 
agreed  that  Gordon  should  convey  the  lot  to  these  defendants, 
upon  their  paying  the  whole  of  the  purchase  money  agreed  to 
be  paid  by  him  to  Gordon,  together  with  all  liens  upon  the  said 
building  for  work  and  materials.  That  in  pursuance  of  the 
agreement,  these  defendants  paid  Gordon  for  the  lot,  and  also 
paid  and  satisfied  all  the  liens  upon  the  said  building,  amount- 
ing in  the  whole,  to  seven  hundred  arid  twenty  dollars,  which 
was  the  full  value  of  the  said  premises ;  and  thereupon  Gordon, 
by  the  written  direction  of  Groves,  conveyed  the  said  lot  in  fee 
to  these  defendants,  by  deed  dated  the  fourteenth  of  October, 
eighteen  hundred  and  thirty-nine. 

The  answer  states  that  the  purchase  was  made  and  the  title 
taken  by  them  for  the  said  premises,  in  good  faith,  for  the 
purpose  of  securing  their  respective  claims,  and  denies  all 
fraud,  &c. 

The  cause  having  been  put  at  issue,  and  testimony  taken, 
came  on  for  final  hearing  at  April  term,  eighteen  hundred  and 
forty-three. 

A  question  was  made  at  the  hearing,  as  to  the  validity  of  the 
liens  set  up  by  the  defendants  in  their  answer,  but  the  causo 
was  decided  upon  the  validity  and  effect  of  the  sheriff's  deed  tc 
the  complainant 


JULY   TERM,  18±3.  333 

Viinclcve  v,  Groves  et  al. 

Hoisted,  for  complainant,  insisted,  that  though  Groves 
had  no  legal  title  to  the  premises,  the  fee  remaining  in  Gordon 
iit  the  time  of  the  levy  and  sale,  yet  that  lie  had  an  equity  by 
virtue  of  his  contract  for  the  purchase,  and  being  in  possession, 
his  equity  might  be  levied  upon,  and  would  pass  by  the  sheriff's 
deed.  A  naked  possession  may  be  sold  by  the  sheriff.  Den 
v.  Wtnatis,  2  Green  1  ;  Jackson  v.  Scott,  18,  J.  R.  03  ;  Jactt- 
son  v.  Graham,  3  Caines  188  ;  Jackson  v.  Parker,  9  Cowen, 
73;  Jackson  v.  Tuttle,  0  Oowen<  233  ;  Disborough  v.  Outcali. 
Saxton,  298;  Den  v.  Steelman,  5  Hals.  193;  4  Am.  Law  Reg., 
1225. 

The  defendants  can  take  under  the  deed  from  Gordon,  sub- 
ject only  to  the  complainant's  equity.  They  admit  notice  ; 
they  are  not  bonajide  purchasers,  having  paid  no  money.  Sax- 
ton,  73. 

//.  TF".  Green,  for  the  defendants,  cited,  Bogart  v.  Perry,  1 
John.  Chan.  52;  same  case  on  appeal,  17  John.  351 ;  1  New- 
land's  Prac.  267;  Burdonv.  Kennedy,  3  Atkyns,  739  ;  Scott 
v.  Scholey,  8I?ast.  467  ;  Metcalf  v.  Sclwley,  5  Bos.  and  Pul. 
461. 

THE  CHANCELLOR.  At  the  time  of  the  complainant's  judg- 
ment at  law,  and  of  the  sheriffs  levy  and  sale,  by  virtue  of  the 
execution  issued  thereon,  Groves,  the  defendant,  had  an  equi- 
table interest  m  the  premises,  by  virtue  of  his  contract  with  Gor- 
don. He  had  no  legal  title.  A  mere  equitable  interest,  though 
accompanied  with  possession,  is  not  the  subject  of  a  levy  and 
sale,  by  virtue  of  an  execution  at  common  law.  The  complain- 
ant acquired  no  Hen  upon  Groves'  equitable  interest,  by  virtue 
of  his  judgments,  and  no  title  to  the  premises  by  virtue  of  the 
sheriffs  deed.  The  bill  must,  therefore,  be  dismissed,  with 
costs. 

Decree  accordingly. 

CITED  is  Ketchum  T.  Johnson's  Ex,  3  Ghr.  ch,  377. 
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It  is  not  competent  to  show  by  parol,  that  at  the  time  of  executing  a  bond, 
the  obligee  agreed  that  the  obligor  should  not  be  personally  liable,  but  that 
the  obligee  would  look  to  the  mortgage  security  for  payment. 

BILL  for  a  perpetual  injunction,  to  restrain  the  defendant 
from  proceeding  at  law  to  recover  the  balance  due  upon  a  bond 
given  by  the  complainant  to  the  defendant.  The  bond  was 
secured  by  a  mortgage  of  even  date  upon  real  estate.  The 
mortgage  had  been  foreclosed,  and  the  mortgage  security  pro- 
ving inadequate,  the  defendant  commenced  a  suit  at  law  against 
the  complainant  to  recover  the  balance  due  upon  his  bond. 
The  ground  of  relief  disclosed  in  the  bill  is,  that  at  the  time  of 
executing  the  bond,  it  was  agreed  that  the  obligor  should  not 
be  personally  responsible  for  the  debt,  the  obligee  declaring  that 
the  obligor  need  be  under  no  apprehension  of  trouble  or  difficul- 
ty as  to  liability,  as  he  (the  obligee)  would  take  the  land,  or 
look  to  the  land,  at  any  time  for  the  balance  of  the  considera- 
tion money ;  upon  which  assurance  the  complainant  was  in- 
duced to  sign  the  bond  and  mortgage. 

The  answer  denies  the  agreement  charged  in  the  bill,  and 
also  denies  that  the  bond  and  mortgage  were  delivered  on  any 
terms  or  conditions  inconsistent  with  the  absolute  delivery 
thereof. 

Upon  filing  the  bill  an  injunction  issued.  The  defendant 
having  filed  his  answer,  applied  to  dissolve  the  injunction,  at 
July  term,  eighteen  hundred  and  forty-one.  The  motion  was 
denied,  and  the  injunction  continued  to  the  final  hearing.* 

The  cause  came  on  for  final  hearing  at  a  special  term,  at 
Newark,  on  the  twenty-third  day  of  May,  eighteen  hundred 
and  forty-three,  upon  bill,  answer,  replication  and  proofs. 

W.  Chetwood  and  0.  S.  Halstead,  for  complainant. 
A.  Whitehead  and  1.  H.    Williamson,  for  defendant. 
•See  ante,  voL  i.  page  438. 
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Cases  cited  on  the  part  of  the  complainant.  3  StarJcie's  Ev. 
101.4;  1/^7,306,  7,  note;  1  Esp.  357;  1  Peake,  64;  Phil. 
Ev.  356,  7;  1  John.  Cas.  153  ;  4  Crunch,  219,  222;  2  Salic. 
444  ;  3  Aikyns,  388  ;  1  TFi'fom,  313  ;  1  jPato,  424  ;  2  J9«Z- 
&w,  171  ;  4,  Dallas,  340  ;  6  J/iw*.  492  ;  6  </<?/w.  110  ;  Coze, 
86,  178  ;  4  Hals.  144  ;  Saxton,  356  ;  1  Jf«<?.  Prac.  205,  213  ; 
1  Com.  on  Con.  36,  37  ;  1  Bro.  Chan.  C.  54  ;  2  "FWy,  sew. 
380  ;  1  Vern.  296  ;  3  John.  528,  530  ;  2  «ftAn.  C%<m.  416. 


Cases  cited  on  the  part  of  the  defendant.  2  Wilson,  275  ; 
Cas.  in  Chan.  20,  29  ;  1  Vesey,  241  ;  5  .E^.  6Wi.  Law,  268  ; 
1  ^w.  Chan.  C.  92  ;  2  7foW,  219  ;  4  JW,  514  ;  4  Taun,  783  ; 

7  Vesey,  211  ;  Grisley's  Eq.  Ev.  206  :  1  e/bAn.  Chan.  279,  425  ; 
1  Peters,  598  ,    3  TTarr.  506  ;  Swiff  s  Ev.  153,  149  ;  6  Wen- 
dell,  277;    2  ^/m.  67tan.  557;    Greenl.  Ev.  315;  11  Jtfaw. 
30  ;  2  IF.  Blac.  1249  ;  3  Barn,  and  Aid.  233  ;  1  Mass.  244  ; 

8  Mass.  146. 

THE  CHANCELLOR.  This  case  has  been  partially  considered 
on  a  former  occasion.  It  was  on  the  motion  to  dissolve  the  in- 
junction. On  that  motion  the  injunction  was  continued  until 
the  hearing,  that  an  opportunity  might  be  afforded  better  to  get 
at  the  true  merits  of  the  controversy.  The  parties  have  now 
brought  the  cause  to  a  final  hearing  on  the  merits,  and  it  must 
be  disposed  of. 

The  facts  are  few.  Mr.  Middlebrook  agreed  with  the  defend- 
ant, in  the  year  eighteen  hundred  and  thirty-six,  to  purchase  of 
him  a  piece  of  land  in  the  township  of  Elizabeth,  in  the  county 
of  Essex,  containing  about  twenty-seven  acres,  at  two  hundred 
and  seventy-five  dollars  an  acre.  In  the  purchase  of  this  land, 
or  twenty-four  acres  of  it,  the  complainant  became  interested 
with  Middlebrook.  Before,  however,  the  deed  was  given, 
Middlebrook,  with  the  consent  of  complainant,  sold  out  the 
twenty-four  acres  to  a  company  got  up  by  captain  Williamson, 
at  a  considerable  advance.  This  company  prevailed  on 
the  complainant  to  take  the  deed  for  the  land,  to  hold  in 
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trust  for  the  several  shareholders.  The  deed  was  accordingly 
made  to  him,  and  he  gave  his  bond  and  mortgage  to  the  defend- 
ant, for  the  sum  which  it  had  been  agreed  should  be  secured  on 
the  land  itself.  At  this  time,  the  idea  that  the  land  would  ever 
fail  to  pay  off  the  incumbrance,  never  entered  into  the  head  of 
any  body.  It  was  when  the  land  mania  prevailed  in  its  wildest 
form.  Things  have  resulted  otherwise,  the  land  has  been  sold 
under  the  mortgage,  and  has  left  a  very  considerable  sum  un- 
paid on  the  bond.  The  defendant  prosecuted  the  complainant 
at  law  on  this  bond  for  such  deficiency,  and  an  injunction  was 
ordered,  restraining  further  proceedings  in  that  action.  That 
injunction  is  now  asked  to  be  made  perpetual. 

The  allegation  of  the  complainant,  and  on  which  the  whole 
case  turns,  is,  that  at  the  time  the  bond  and  mortgage  were 
executed,  before  signing  the  bond,  the  complainant  expressed 
his  unwillingness  to  become  bound  for  the  debt  of  others,  when 
the  defendant  said,  he  need  be  under  no  apprehension  on  that 
score,  "  as  he  would  take  the  land,  or  look  to  the  land  at  any 
time  for  the  balance  due  on  the  bond."  It  is  upon  this  ground, 
this  declaration  made  by  the  defendant  at  the  time  the  papers 
were  executed,  that  the  complainant  insists  upon  his  right  to  be 
discharged  from  the  payment  of  his  obligation. 

The  competency  of  this  evidence  has  always  embarrased  the 
complainant's  cause.  Is  it  any  thing  short  of  allowing  a  wit- 
ness, when  a  party  signs  and  seals  a  bond  promising  to  pay  so 
much  money,  to  contradict  the  paper,  by  testifying  that  it  was 
agreed  at  that  very  time  that  the  money  was  never  to  be  paid, 
out  that  the  obligee  should  take  the  land  contained  in  the  mort- 
gage in  payment  ?  The  writing  says,  the  obligor  is  to  pay  in 
money ;  the  witness  says,  he  was  not  to  pay  at  all,  but  the  land 
contained  in  the  mortgage  was  alone  to  be  looked  to.  What 
security  can  the  public  have  in  writings  and  seals,  if  they  may 
thus  be  set  aside  by  the  breath  of  witnesses  ? 

It  will  be  observed,  this  is  not  a  case  of  fraud,  or  mistake,  or 
circumvention.  The  bond  was  given  as  agreed,  and  there  is 
nothing  about  the  transaction  different  from  what  was  designed. 
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The  defendant  says  lie  was  to  be  paid  in  money,  and  shows  as 
evidence  the  bond  of  the  complainant,  fairly  given.  The  com- 
plainant then  strives  to  defeat  the  recovery,  by  showing  by  pa- 
rol  that  he  was  not  to  pay  it,  and  that  by  a  verbal  agreement 
maae,  not  at  a  subsequent  day,  but  at  that  very  time,  the  obli- 
gee agreed  to  look  to  the  land  alone.  If  this  is  not  contradict- 
ing a  written  agreement,  and  nnder  Goal  too,  by  parol,  then  I  do 
not  know  any  case  in  which  it  can.  be  done. 

Too  ranch  latitude  has  already  been  given,  I  fear,  for  the  good 
of  society,  in  allowing  parol  proof  in  explanation  of  written 
agreements  ;  but  no  case,  as  it  appears  to  me,  has  yet  gone  as 
far  as  I  am  asked  to  go  in  this.  The  authorities  on  the  subject 
have  been  reviewed  heretofore,  and  need  not  be  again  examin- 
ed. In  cases  of  trust,  I  am  aware,  parol  evidence  has  been  ad- 
mitted to  show  who  are  the  persons  beneficially  interested.  It 
is  a  rule  adopted  to  meet  the  necessity  of  that  case.  So  a  deed 
absolute  on  its  face,  may  be  shown  to  have  been  delivered  as 
an  escrow.  This,  however,  does  not  aft'ect  the  writing,  but  its 
delivery  only.  ]S"or  will  it  do  to  be  guided  by  those  decisions 
where  courts  of  equity,  on  a  bill  for  a  specific  performance, 
have  indulged  defendants  in  parol  proof  in  excuse  ik>r  not  ful- 
filling written  contracts.  Here  a  latitude  has  been  given  which 
belongs  to  no  other  case.  The  same  proof  will  not  be  allowed 
the  complainants  in  those  very  actions. 

I  must,  therefore,  be  understood  as  entertaining  a  strong  con- 
viction against  the  competency  of  the  evidence  offered  by  the 
complainant,  and  adhering  to  the  views  heretofore  expressed  in 
my  opinion  on  this  subject ;  but  I  am  disposed,  under  the  pe- 
culiar circumstances  of  this  case,  and  especially  so  as  I  may  be 
mistaken  upon  the  question  of  evidence,  to  look  into  the  merits 
of  the  controversy. 

The  bill  charges  (and  it  being  an  injunction  bill,  is  under 
oath)  that  the  defendant  told  the  complainant  at  the  time,  and 
before  signing  the  bond,  that  he  need  be  under  no  apprehensions 
of  trouble  or  difficulty  as  to  liability,  "  as  he  would  take  the  land 
or  look  to  the  land  at  any  time,  for  the  balance  of  the  consider- 
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ation  money."  The  answer  meets  this  charge  "  by  denying  un- 
equivocally, and  without  any  qualification,  that  the  said  bond 
and  mortgage  were  delivered  on  any  terms  or  conditions  incon* 
sistent  with  the  absolute  delivery  thereof."  It  is  further  admit- 
ted, however,  in  the  answer,  that  after  the  papers  were  executed, 
and  at  the  time  they  were  exchnnged,  the  complainant  said  in 
a  pleasant  way,  that  he  hoped  the  defendant  would  look  to  the 
land  first,  before  calling  on  him  for  the  bond,  which  the  defend- 
ant agreed  to  do.  Thus  the  statements  in  the  bill  and  the  an- 
bT^er  are  entirely  different.  The  evidence  mainly  relied  on,  is 
that  of  Mr.  F.  B.  C.,  the  only  person  present  at  the  time  of  ex- 
ecuting the  papers,  and  the  witness  on  the  bond.  He  alone  can 
prove  what  took  place  at  the  time.  He  is  a  gentlemen  in  whom 
great  reliance  may  be  placed,  and  he  has  evidently,  in  this  case, 
felt  the  peculiarity  of  his  position,  and  spoken  with  commend- 
able caution.  He  does  not  profess  to  give  the  words  used,  but 
the  ideas  only.  This  is  the  statement  he  makes  :  "  My  father 
made  objections  to  giving  his  bond  to  make  himself  responsible 
for  the  debt  of  others,  for  he  had  no  interest  at  all  in  the  mat- 
ter ;  Mr.  Brittan  replied,  in  substance,  that  he  need  not  be 
afraid  to  execute  the  bond  on  that  account,  he  would  take 
the  land  at  any  time  for  the  balance  of  the  debt ;  my  father 
executed  the  bond  then  and  the  papers  were  exchanged." 
This  is  the  length  and  breadth  of  the  whole  case,  and  no  doubt 
honestly  and  fairly  related.  Was  it  anything  more  than  a  pas- 
sing remark  of  the  defendant,  made  to  show  (and  truly  at  the 
time)  his  confidence  in  the  value  of  the  land  ?  Did  he  really 
intend  by  that  observation  to  absolve  the  complainant  from  all 
liability  to  him  on  his  bond  ?  If  so,  why  execute  the  bond  at 
all  ?  It  was  not  necessary  to  create  a  lien  on  the  land ;  that 
might  as  well  have  been  done  by  a  mortgage  alone,  without  the 
bond.  Beside,  it  is  out  of  the  ordinary  course  of  business,  to 
Bell  land  and  have  no  person  as  bondsman  or  paymaster,  and 
if  it  was  designed  to  absolve  the  complainant  from  any  obliga- 
tion whatever,  it  is  reasonable  to  suppose  that  the  defendant 
would  have  insisted  on  a  bond  from  the  persons  beneficially  in- 
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terested  in  the  purchase.  To  conclude  that  the  parties  intended 
to  discharge  the  complainant  from  all  personal  responsibility  ? 
and  yet  take  his  bond,  and  that  too  without  reducing  such  stip- 
ulation to  writing,  or  preserving  any  further  proof  of  it  than 
the  observation  thus  incidentally  made  by  the  defendant,  is 
against  all  the  notions  I  entertain  of  the  course  of  business  bet- 
ween man  and  man.  If  intended  as  anything  more  than  a  passing 
remark,  or  designed  to  discharge  the  complainant  from  all  lia- 
bility on  the  instrument  he  was  executing,  it  is  reasonable  to 
suppose  some  endorsement  to  that  effect  would  have  been  made 
on  the  bond  at  the  time.  It  is  not  sufficient  that  the  expression 
was  calculated  to  encourage  the  complainant  to  place  his  signa- 
ture to  the  bond ;  it  is  necessary  to  go  further,  and  to  be  satisfied 
that  it  was  intended  by  the  parties,  and  so  understood  by  the 
defendant  in  particular,  at  the  time,  as  a  settled  agreement, 
that  in  no  event  should  the  complainant  be  called  on  to  pay 
his  bond,  but  the  land  alone  should  be  resorted  to. 

My  idea  is,  that  the  conversation  between  these  parties  was  a 
casual  one,  expressive  of  the  confidence  the  defendant  had  in 
the  value  of  the  land,  without  designing  to  alter  or  vary  the 
legal  obligations  the  parties  were  then  entering  into.  This 
proof,  it  will  be  seen,  varies  somewhat  from  the  charge  in  the 
bill.  The  charge  is,  that  the  defendant  said  he  would  take  the 
land  or  look  to  the  land  for  the  debt.  The  evidence  is,  that  he 
eaid  he  would  take  the  land  for  the  debt ;  the  difference  is,  per- 
haps, not  material,  but  the  proof  is  not  as  strong  as  the  charge 
in  the  bill.  It  appears  from  Mr.  Chetwood's  evidence,  further, 
that  the  defendant  said  there  was  no  danger  of  the  land  coming 
back  to  him  ;  that  it  was  worth  a  great  deal  more  than  the  in- 
cumbrance  of  the  mortgage,  after  so  much  had  been  paid  on 
it.  This  is  the  most  direct  part  of  the  evidence,  but  it  is  not 
all.  Isaac  Coles  testifies  that  the  defendant,  when  asked  why 
he  foreclosed  on  the  complainant,  who  was  a  responsible  man, 
answered,  as  he  understood  him,  that  he  was  not  personally  re- 
sponsible, but  was  only  a  stakeholder ;  that  several  others  were 
engaged  in  it ;  it  was  a  speculation  concern,  and  he  looked  to 
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others  for  payment.  This  evidence  amounts  to  nothing  more* 
when  fairly  considered,  than  the  facts  of  the  case  fully  warrant, 
that  the  complainant  was  acting  for  others,  and  the  debt  be- 
longed to  them  to  pay.  The  evidence  of  all  the  witnesses,  of 
Mr.  Bryant,  Mr.  Middlebrook,  Mr.  Crane  and  others,  show  that 
the  complainant  was  known  not  to  be  interested  in  this  trans- 
action, personally,  and  great  pains  seem  to  have  been  taken  by 
the  d:fsndant,  to  protect  him  from  loss  by  securing  his  money 
from  those  who  were  really,  in  honor  and  justice,  bound  to 
pay  it. 

The  fact  that  while  the  present  bond  and  mortgage  was  out, 
standing,  the  defendant  borrowed  one  thousand  dollars  of  com- 
plainant and  gave  him  his  note  for  it,  furnishes  no  proof  that 
the  defendant  did  not  mean  to  collect  this  bond.  The  parties 
were  friends,  in  habits  of  intimacy,  and  no  doubt  the  defendant 
never  designed  to  call  on  complainant  but  in  the  last  extremity. 
The  whole  case  shows  this ;  men  often  enter  npon  fresh  con- 
tracts, without  intending  to  blend  them  with  those  then  pend- 
ing between  them ;  and  it  appears  that  at  the  very  time  of  loan- 
ing t]ie  one  thousand  dollars  to  the  defendant,  he  held  the  joint 
note  of  complainant  and  his  son,  for  five  or  six  hundred  dol- 
lars, which  it  is  not  pretended  was  affected  by  the  new  loan,  nor 
designed  so  to  be. 

O 

There  is  a  view  of  this  case  which  must  not  be  passed  by. 
If  it  was  a  fixed  agreement  that  the  defendant  was  at  any 
time  to  take  the  land  for  his  pay,  it  was  surely  requisite  that 
lie  complainant  should  retain  the  land  for  that  purpose. '  But 
this  he  did  not  do,  nor  could  he,  within  the  contemplated  ar- 
rangement of  the  parties.  The  land  had  been  sold  out  into 
thares,  (according  to  the  fashion  of  the  day,)  and  every  one  of 
the  share-holders  became  interested  in  and  were  part  owners  of 
the  land.  Accordingly,  we  find  the  complainant,  a  few  days 
after  the  date  of  his  deed  from  the  defendant,  executed  to  two 
of  the  share-holders  a  scrip  for  their  shares,  under  hie  hand  and 
*eal,  reciting  the  interest  they  severally  had  in  the  land,  the 
wnount  paid  and  secured  to  bo  paid  by  them,  and  declaring 
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that  lie  held  the  property  in  trust  for  them  and  others  interested, 
and  to  be  disposed  of  as  they  should  direct.  This  writing,  as  it 
appears  to  me,  is  incompatible  with  the  idea  of  returning  tho 
land  to  the  defendant  for  the  face  of  the  bond.  The  complain- 
ant's power  over  it,  after  the  issuing  such  a  scrip,  was  gone. 
The  two  scrips  above  stated,  are  the  only  ones  exhibited,  but 
like  scrips  were  given  to  the  other  share-holders.  Nor  can  tho 
evidence  of  Mr.  Middlebrook  be  reconciled  with  the  idea  that 
the  complainant  was  not  to  be  called  on  for  payment  of  tho 
bond.  He  says,  that  when  he  and  captain  Williamson  first 
called  on  the  complainant  to  take  the  deed  for  the  property,  ho 
objected  to  it,  and  was  not  willing  to  give  his  bond  and  mort- 
gage; but  they  told  him  there  was  no  danger,  that  the  property 
was  safe  for  the  money,  when  he  agreed  to  take  the  title  and 
to  give  his  bond  and  mortgage.  This  witness  further  says,  that 
he  was  absent  for  sometime  and  returned  before  the  mortgage 
was  foreclosed,  and  had  a  number  of  conversations  with  tho 
complainant,who  expressed  his  fears  that  he  had  got  in  difficulty 
by  taking  the  title  for  the  property,  and  that  in  case  of  loss,  tho 
witness,  who  was  interested  in  the  original  purchase,  ought  to 
bear  his  proportion.  The  complainant,  he  says,  never,  in  any 
of  these  conversations,  set  up  that  he  was  not  personally  re- 
sponsible on  the  bond  to  the  defendant,  but  always  insisted  that 
the  share-holders  ought,  in  justice,  to  come  forward  and  pay  it. 
The  witness  went  so  far  as  to  offer  his  services  to  complainant, 
to  get  a  paper  signed  by  the  share-holders,  stipulating,  upon  re- 
ceiving a  deed  for  their  shares,  to  comply  with  their  purchase, 
and  thus  relieve  him,  and  he  actually  got  one  signed  by  four 
of  them,  which  paper  is  marked  an  exhibit  in  the  cause.  This 
paper  was  shown  to  the  complainant,  who  declared  he  could 
not  portion  off  the  shares  in  that  way,  and  said  there  ought  to 
have  been  a  bond  of  indemnity.  All  this  is  incompatible  with 
anything  short  of  the  complainant's  liability  ;  that  the  com- 
plainant was  a  trustee,  and  only  a  trustee  for  others  in  this 
land,  is  certainly  true,  but  he  consented  to  take  a  title,  and  to 
give  his  own  bond  and  mortgage  to  the  defendant,  and  as  be- 
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tween  him  and  the  defendant  therefore,  it  became  a  personal 
obligation.  The  arrangement  by  which  the  title  passed  toth<j 
complainant,  was  made  between  the  complainant  and  those 
who  purchased  the  land  ;  the  defendant  had  no  part  in  it,  ex- 
cept when  it  was  suggested  to  him,  lie  agreed  to  it.  The  share- 
holders should  unquestionably  pay  this  money  ultimate!}',  but 
the  defendant,  by  accepting  the  bond  of  the  complainant,  has 
effectually  shut  himself  out  from  any  resort  to  them.  The 
remedy  on  his  part  is  only  against  the  complainant,  and  he 
must  resort  to  those  in  whose  behalf  he  has  interposed  his  re- 
sponsibility. 

The  case  is  a  hard  one  upon  the  complainant,  and  I  would 
cheerfully  have  availed  myself  of  any  equitable  principle  for 
his  relief,  but  I  have  not  been  able  to  satisfy  myself  that  he  has 
made  out  such  a  case  as  will  justify  the  further  interference  of 
this  court.  He  stands  in  the  position  of  surety  for  others, 
a  position  which  he  imprudently  and  yet  voluntary  as- 
sumed. 

I  cannot  but  view  this  case,  and  the  developments  made  in  it, 
as  furnishing  ample  evidence  of  the  wisdom  of  that  rule  of  law, 
•which  forbids  any  proof  from  witnesses  contradicting  the  wri- 
ting itself,  if  spoken  at  the  time  of  its  execution;  and  most  cer- 
tainly, if  such  proof  is  admitted,  it  should  leavo  no  doubt  when 
produced,  that  the  conversation  was  designed  by  all  the  parties, 
to  make  the  contract  in  its  legal  operation,  different  from  that 
t-tated  in  the  writing. 

The  bill  must  therefore  be  dismissed,  with  costs.* 

*This  decree  was  unanimously  affirmed  in  the  court  of  errors  and  &ppeala, 
*t  April  term,  eighteen  hundred  and  forty-six. 
Affirmed,  1  HaL  ch.  628. 
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ANN  P.  "WuiTE  and  others  v.  The  EXECUTORS  of  SAMUEL  S. 
OLDEN  and  others. 

A  testator,  after  numerous  general  and  specific  legacies,  gives  as  follows  : — 
"After  all  my  just  deb's  are  paid,  and  the  expense  of  fulfi  ling  this  my  last 
•will  and  testament,  I  give  and  bequeath  all  the  remainder  of  my  property, 
both  real  and  personal,  of  whatsoever  kind  and  description,  to  be  equally 
divided  among  my  four  cousins,  J.,  It.,  G.  and  J.  W."  lldd,  that  the  tes- 
tator designed  to  charge  the  lands  devised  in  the  resid  uary  clause  with  the 
payment  of  the  debts  and  legacies,  not  as  a  primary  fund,  but  in  aid  of  the 
personal  estate. 

THE  bill  in  this  cause  was  filed  on  the  twenty-fourth  of  Jan- 
nary,  eighteen  hundred  and  forty-two,  by  Ann  P.  White,  George 
Emlen  Hare,  Rebecca  N.  Paxson,  "William  R.  Skillman  and 
Hetty  his  wife,  Garret  Hulfish  and  Abby  his  wife,  Mahala  Voor- 
hees,  The  Rector,  Wardens  and  Vestrymen  of  Trinity  Church,, 
in  the  borough  of  Princeton,  Eliza  Jerome  and  Hansen  Yanest, 
all  of  the  county  of  Mercer,  in  the  state  of  New-Jersey ;  John 
F.  Willits  and  Mary  P.  Willits  his  wife,  and  Elizabeth  Bates, 
of  the  city  of  Philadelphia,  in  the  state  of  Pennsylvania ;  Ra- 
chel Elton  and  Catharine  Olden,  of  Doylestown,  in  the  county 
of  Bucks,  and  state  of  Pennsylvania;  Benjamin  Swain,  of  the 
city  of  Bristol,  county  of  Bucks,  and  state  of  Pennsylvania; 
Hetty  Hollingshead,  of  Wheeling,  in  the  state  of  Virginia;  and 
I.  D.  Wolf,  of  the  city  and  state  of  New- York,  treasurer  of  the 
Domestic  and  Foreign  Missionary  Society  of  the  Protestant 
Episcopal  Church  in  the  United  States  of  America — legatees 
under  the  will  .of  Samuel  S.  Olden,  deceased,  against  the  ex- 
ecutors and  the  residuary  devisees  named  in  the  said  will. 

The  bill  charges,  that  Samuel  S.  Olden,  late  of  the  township 
of  Princeton,  county  of  Mercer,  and  state  of  New-Jersey,  de- 
ceased, being  in  his  lifetime  seized  and  possessed  of  a  large  real 
and  personal  estate,  and  being  of  sound  and  disposing  mind 
and  memory,  did,  on  or  about  the  eighth  day  of  February,  in 
the  year  of  our  Lord  eighteen  hundred  and  forty-one,  make 
and  publish  his  last  will  and  testament  in  writing,  which 
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•was  executed  and  attested  in  such  manner  as  by  law  is  required 
for  passing  real  estate,  and  was  in  words  and  figures,  or  to  the 
purport  and  effect  following  : 

"  I,  Samuel  S.  Olden,  of  the  township  of  Princeton,  county 
of  Mercer,  and  state  of  New-Jersey,  considering  the  uncertain- 
ty of  this  mortal  life,  and  being  of  sound  mind  and  memory,  do 
make  auji  publish  this  my  last  will  and  testament  in  manner 
and  form  following,  to  wit:  Item,  I  give  and  bequeath  to  my 
dear  aunt,  Ann  P.  White,  who  since  she  has  had  the  charge  of 
us,  has  acted  the  part  of  a  kind  and  devoted  mother,  the  sum  of 
ten  thousand  dollars,  to  be  paid  to  her  as  soon  as  practicable 
after  my  decease,  or  with  interest  from  that  time.  Item,  I  give 
and  bequeath  to  my  executors  herein  after  named,  the  sum  of 
eight  thousand  dollars,  in  trust  to  be  paid  over  and  transferred 
by  them  in  money  or  in  good  bonds  and  mortgages,  as  my  es- 
tate may  be  invested  in  at  the  time  of  my  decease,  to  the  con- 
vention of  the  Protestant  Episcopal  Church  of  the  Diocese  of 
the  state  of  New-Jersey,  or  to  propar  parsons  to  be  appointed  by 
said  convention  competent  in  law  to  receive  and  hold  said  be- 
quest, nevertheless  specially  in  trust  for  ever,  to  hold  the  said 
securities,  or  to  invest,  and  from  time  to  time  to  re-invest  as  may 
become  necessary,  theteaid  bequest  in  good  and  safe  security  to 
produce  a  yearly  income  (the  capital  or  principal  sum  always 
being  kept  whole)  for  the  maintenance  and  support  of  a  mis- 
sionary to  be  employed  in  the  state  of  New-Jersey  under  the 
direction  and  sanction  of  said  convention — the  above  bequest  is 
left  with  the  expectation  that  it  will  be  applied  to  the  support  of 
a  traveling  rather  to  a  stationed  missionary,  still,  the  conven- 
tion are  at  liberty  to  use  it  for  the  latter,  if  at  any  time  they 
may  think  the  cause  of  Christ  will  most  prosper  thereby.  Item, 
I  give  and  bequeath  to  James  Swords,  or  his  successor,  as  trea- 
surer, in  trust,  the  sutn.  of  six  thousand  dollars,  to  be  paid  over 
to  him  in  good  bonds  or  mortgages,  for  the  use  and  purpose  of 
the  Domestic  Missionary  Society  of  the  Protestant  Episcopal 
Cliurch  of  the  United  States  of  America,  nevertheless,  in  trust 
to  hold  the  said  securities,  or  to  invest,  and  from  time  to  time  to 
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.re-invest,  as  may  become  necessary,  tlie  said  bequest  in  good 
und  safe  security  (the  capital  or  principal  sum  being  always 
kept  whole)  to  produce  a  yearly  income  to  be  applied  to  domes- 
tic missions  in  the  states  now  under  the  Episcopal  supervision 
of  bishops  Kcmper  and  Polk.  Item,  I  give  and  bequeath  to 
iny  cousin,  Elizabeth  Bates,  the  sum  of  fifteen  hundred  dollars. 
I  give  and  bequeath  to  my  cousin,  Robert  White,  the  sum  of 
one  thousand  dollars.  Item,  I  give  and  bequeath  to  my  cousin, 
John  White,  the  sum  of  five  hundred  dollars.  Item,  I  give  and 
bequeath  to  my  loved  friend  and  pastor,  G.  E.  Hare,  the  sum 
of  fifteen  hundred  dollars.  Item,  I  give  and  bequeath  to  my 
cousin,  Rachel  Elton,  the  sum  of  thirteen  hundred,  with  the 
understanding  that  she  is  to  pay  to  her  sister  Catharine,  yearly, 
the  legal  interest  of  three  hundred  dollars  during  the  life  time  of 
the  said  Catharine.  I  give  and  bequeath  to  Catharine  Olden, 
the  sum  of  two  hundred  dollars.  Item,  I  give  and  bequeath  to 
my  friend,  Rebecca  A.  Paxson,  the  sum  of  five  hundred  dol- 
lars. Item,  I  give  and  bequeath  to  Stacy  A.  Paxson,  senior, 
the  sum  of  five  hundred  dollars,  in  trust,  for  the  use  and  bene- 
fit of  his  son,  Stacy  A.  Item,  I  give  and  bequeath  to  Eliza, 
widow  of  the  late  Rev.  A.  B.  Jerome,  the  sum  of  five  lumdred 
dollars.  Item,  I  give  and  bequeath  to  Hetty  Hollingshead, 
my  faithful  nurse,  the-  sum  of  one  hundred  dollars,  and  to  her 
daughter  Hetty  I  bequeath  the  same  sum.  Item,  I  give  and 
bequeath  to  Abby,  wife  of  Garret  Hulfish,  the  sum  of  one  hun- 
dred dollars.  Item,  I  give  and  bequeath  to  Mahala  Voorhees, 
widow  of  the  late  James  Yoorhees,  the  sum  of  one  hundred 
dollars.  Item,  I  give  and  bequeath  to  Benjamin  Swain,  of 
Bristol,  Pa.  (at  whose  house  my  dear  brother  John  was  so  care- 
fully nursed,  when  he  so  narrowly  escaped  drowning  in  the 
river  Delaware)  the  sum  of  one  hundred,  as  a  remembrance  of 
his  kindness.  Item,  I  give  and  bequeath  to  the,  corporation  of 
Trinity  Church,  Princeton,  the  sum  of  five  hundred  dollars, 
in  trust,  for  the  use  and  purpose  of  assisting  to  build  a  parson- 
age for  said  church,  on  condition  only  that  the  said  parsonage 
is  commenced  witlin  one  year  after  my  decease ;  if  such  should 
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not  be  the  case,  then  I  leave  the  last  mentioned  sum  thus  :  two 
hundred  dollars  to  the  General  Missionary  Society  of  the  Prot- 
estant Episcopal  Church,  for  the  purchase  and  distribution  of 
Sunday  school  books,  prayer  books,  &c.,  and  three  hundred 
dollars  to  the  Theological  Seminary  of  the  Protestant  Episcopal 
Church  of  the  city  of  New  York.  Item,  I  give  and  bequeath 
to  the  corporation  of  Trinity  Church,  Princeton,  the  sum  of  four 
hundred  dollars  in  trust,  for  the  use  and  support  of  her  parish 
school,  the  interest  only  to  be  applied,  unless  the  principal  is 
specially  needed.  Item,  1  give  and  bequeath  to  the  corporation 
of  Trinity  Church,  Princeton,  the  sum  of  one  hundred  dollars  in 
trust,  for  the  use  and  support  of  her  Sunday  school,  the  interest 
to  be  applied  yearly  for  the  purchase  of  books,  &c.  Item,  I  give 
and  bequeath  to  my  dear  aunt,  Ann  P.  "White,  all  the  house- 
hold and  kitchen  furniture  and  books  I  may  possess  at  the  time 
of  my  decease,  except  that  may  be  hereafter  named.  I  give 
to  her  also  my  two-seated  dearborne  carriage  and  harness  and 
whatever  horse  she  may  choose.  My  bank  stock  I  wish  to 
make  a  part  of  my  de'ar  aunt's  legacy,  as  they  will  give  her  less 
trouble  in  collecting.  Item,  I  give  and  bequeath  my  one-seat 
carriage,  harness,  with  my  horse  Malcolm,  to  my  beloved  pas- 
tor, the  Rev.  George  E.  Hare.  Item,  I  give  and  bequeath  to 
my  cousin,  Mary  W.  Spackman,  the  secretary  and  bookcase 
left  me  by  my  uncle  Samuel,  with  the  books  contained  in  it 
that  belong  to  me.  Item,  I  give  and  bequeath  to  my  cousin,  P. 
A.  Olden,  the  telescope  and  Edinburgh  Encyclopedia  left  me 
by  the  same  uncle.  Item,  After  all  my  just  debts  arc  paid  and 
the  expense  of  fulfilling  this  my  last  will  and  testament,  I  give 
and  bequeath  all  the  remainder  of  my  property,  both  real  and 
personal,  of  whatsoever  kind  and  description,  to  be  equally  divi- 
ded among  my  four  cousins,  Job,  Robert,  George  and  John 
"White.  Item,  I  wish  that  the  house  that  I  have  lately  pur- 
chased of  C.  M.  Campbell,  valued  at  four  thousand  dollars,  to 
be  part  of  my  dear  aunt's  legacy,  and  that  in  the  division  of 
her  portion  my  Trenton  Bank  be  calculated  at  forty  dollars  per 
share  and  the  Eastern  Bank  at  thirty  dollars  per  share.  Lastly, 
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I  do  hereby  nominate,  constitute  and  appoint  ray  cousin,  "Wil- 
liam White,  and  friends,  Charles  S.  Olden  and  Stacy  A.  Pax- 
eon,  executors  of  this  my  last  will  and  testament,  hereby  re- 
voking all  other  and  former  wills  by  me  had,  made  or  executed, 
and  declaring  this  present  writing  to  be  my  last  will  and  testa- 
ment ;  in  witness  of  which  I  have  hereunto  set  my  hand  and 
seal,  this  eighth  day  of  February,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-one." 

That  the  said  testator  afterwards,  and  on  or  about  the  twen- 
ty-eight day  of  May,  in  the  year  of  our  Lord  eighteen  hundred 
and  forty-one,  made  and  published  a  codicil  in  writing  to  his' 
said  will,  and  which  was  also  executed  and  attested  as  by  law  is 
required  for  passing  real  estates,  which  said  codici1  was  in  the 
words  and  figures  or  to  the  purport  and  effect  following : 

"  I,  Samuel  S.  Olden,  do  make  this  present  codicil,  which  I 
order  and  direct  shall  be  taken  as  and  for  part  of  my  last  will 
and  testament,  bearing  date  the  eighth  day  of  February,  eighteen 
hundred  and  forty-one.  I  give,  devise  and  bequeath  to  my 
aunt,  Ann  P.  "White,  her  heirs  and  assigns  for  ever,  all  that  lot 
of  woodland,  situate  and  laying  in  the  township  of  AVest  "Wind- 
sor, and  bounded  on  the  north  and  east  sides  by  the  lands  late 
of  James  Olden,,  deceased,  on  the  west  by  lands  belonging  to 
Joseph  Clarke,  and  on  the  south  by  a  meadow  late  the  property 
of  James  Olden,  deceased,  containing  fifteen  acres,  more  or 
less,  and  also  all  the  meat  and  other  provisions,  and  the  vessels 
containing  the  same,  that  may  be  in  the  house  where  I  now 
reside  ;  also  two  pigs  in  the  pen,  also  one  cow  of  her  choice, 
also  all  the  plate  in  my  house,  be  the  same  more  or  less.  I  give 
and  bequeath  to  my  friend  Mary  P.  "Willits,  wife  of  John  F. 
Wilits,  two  hundred  dollars,  as  a  token  of  my  regard,  to  be 
paid  in  six  mouths  after  my  decease.  I  order  and  direct  my 
executors  to  pay,  in  six  months  after  my  decease,  the  sum  of 
fifty  dollars  to  Hansen  Yanest,  to  be  held  by  him  for  the  benefit 
of  his  present  youngest  son,  Olden  Yanest.  I  give  and  bequeath 
to  Charles  S.  Olden  the  sum  of  seventy-five  dollars,  to  be 
paid  in  six  months  after  my  decease,  and  to  be  applied  by 
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him  towards  the  erection  of  a  church  or  school-house  in  the 
neighborhood  of  Wrightstown,  Pennsylvania.  In  testimony 
,  whereof,  I,  Samuel  S.  Olden,  have  hereunto  subscribed  my 
name  and  affixed  my  seal,  this  twenty-eighth  day  of  May, 
eighteen  hundred  and  forty-one : "  as  by  the  last  will  and 
testament  and  codicil  thereto,  now  in  the  possession  of  the  com- 
plainants, and  to  which  they  pray  leave  to  refer,  will  more  ful- 
ly appear. 

That  the  said  Samuel  S.  Olden  departed  this  life  on  or  about 
the  filth  day  of  June,  in  the  year  of  our  Lord  eighteen  hundred 
#nd  forty-one,  without  having  altered  or  revoked  the  said  will^ 
other  than  by  the  said  codicil,  and  without  having  altered  or 
revoked  the  said  codicil.  That  the  said  William  White,  Charles 
S.  Olden,  and  Stacy  A.  Paxson,  the  executors  in  the  said  will 
named,  soon  after  the  death  of  the  said  testator,  and  on  or 
about  the  twenty -second  day  of  June,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-one,  duly  proved  the  said  will  and 
codicil  before  William  P.  Sherman,  esquire,  the  surrogate  of 
the  said  county  of  Mercer,  and  look  upon  themselves  the  bur- 
then and  execution  thereof. 

That  since  the  death  of  the  said  testator,  Hetty  lEollmgshead, 
the  younger,  one  of  the  legate'es  named  in  the  said  will,  has 
intermarried  with  and  is  now  the  wife  of  the  complainant,  Wil- 
liam II.  Skill  man,  and  by  virtue  of  such  intermarriage,  the  said 
William  R.  Skillman,  in  right  of  his  said  wife,  became  entitled 
to  demand  and  receive  the  aforesaid  bequest  of  one  hundred 
dollars.  And  that  the  complainant,  I.  D.  Wolf  is  the  successor 
of  James  Swords,  another  of  the  legatees  named  in  the  said 
will,  as  treasurer  of  the  Domestic  and  Foreign  Missionary  So- 
ciety of  the  Protestant  Episcopal  Church  in  the  United  States 
of  America,  and  as  such  successor  is  entitled  to  demand  and 
receive  the  aforesaid  bequest  of  six  thousand  dollars,  in  trust, 
for  the  use  and  purposes  in  the  said  will  expressed. 

That  shortly  after  the  death  of  the  said  Samuel  S.  Olden, 
the  said  William  White,  Charles  S.  Olden,  and  Stacy  A.  Pax. 
son,  in  virtue  of  their  said  character  as  executors,  took  posses- 
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Biori  of  all  the  personal  estate  and  effects  of  the  said  Samuel  S. 
Olden,  deceased,  amounting  to  the  sum  of  thirty  thousand  dol- 
lars, or  some  other  large  sum  of  money. 

That  in  addition  to  the  house  and  lo.t  mentioned  in  said  will, 
and  directed  to  be  made  a  part  of  the  complainant,  Ann  P. 
White's  legacy,  and  the  lot  of  woodland  of  fifteen  acres  men- 
tioned in  the  said  codicil,  the  said  Samuel  S.  Olden,  at  the  time 
of  his  making  and  executing  his  said  will,  and  at  the  time  of  his 
death,  was  seized  of,  or  entitled  to,  a  very  considerable  real  es- 
tate, consisting  of  two  large  and  valuable  farms,  situated  in  the 
neighborhood  of  Princeton,  and  in  the  said  county  of  Mercer, 
and  that  the  said  Job  White,  Robert  White,  George  White  and 
John  White,  to  whom  the  remainder  of  the  testator's  property 
was  given,  after  the  payment  of  all  his  just,  debts  and  the  ex- 
penses of  fulfilling  his  said  last  will  and  testament,  upon,  or  soon 
after  the  death  of  the  said  Samuel  S.  Olden,  entered  upon  and 
took  possession  of  all  the  said  real  estate  and  premises,  and  that 
they  have  received  and  still  do  receive  all  the  rents  and  profits 
thereof. 

Tl  at  the  said  William  White,  Charles  S.  Olden,  and  Stacy 
A.  Paxson,  executors  as  aforesaid,  having  possessed  themselves 
of  the  said  testator's  personal  estate  and  effects  as  aforesaid,  the 
complainants  have  made  repeated  applications  to  them  and  re- 
quested them  to  pay  and  satisfy  the  said  several  and  respective 
legacies  of  the  complainants,  by  and  out  of  the  said  testator's 
personal  estate  and  effects,  if  the  same  were  sufficient  for  that 
purpose ;  and  the  complainants  have  also  applied  to  the  said  Job 
White,  Robert  White,  George  White  and  John  White,  and  re- 
(juested  them,  that  if  the  said  testator's  personal  estate  and 
effects  were  not  sufficient  for  the  payment  of*the  said  legacies, 
they  would  consent  that  the  deficiencies  thereof  might  be  raised 
by  a  sale  of  a  competent  part  of  the  said  testator's  real  estate, 
(the  said  legacies  being  as  the  complainants  are  advised,  and  so 
expressly  charge,  a  charge  upon  the  real  as  well  as  tho 
personal  estate  of  the  said  testator,)  or  that  if  the  testator's  per- 
sonal estate  and  effects  were  not  sufficient  for  the  payment  of 
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the  said  legacies  by  reason  of  the  application  thereof,  or  any 
part  thereof,  to  the  payment  of  the  debts  of  the  said  testator, 
and  the  expenses  incident  to  the  settlement  of  his  estate,  that, 
in  .that  case,  the  testator's  real  and  personal  estate  might  be 
marshalled  and  his  personal  estate  and  effects  applied  in  pay- 
ment of  the  said  legacies,  and  the  said  debts  and  expenses  paid 
out  of  his  real  estates,  and  which  the  complainants  are  advised 
and  expressly  charge  ought  to  be  done,  &e. 

The  bill  further  states,  that  the  complainants  are  advised  and 
humbly  insist,  that  if,  after  payment  of  the  said  debts  and  ex- 
penses, the  personal  estate  and  effects  of  the  said  testator  are 
not  sufficient  for  the  payment  of  the  said  legacies,  that  the  com- 
plainants are  entitled  to  have  their  respective  legacies  paid  out 
of  the  real  estate  whereof  the  testator  died  seized  as  aforesaid ; 
or  that  if  the  personal  estate  and  effects  of  the  said  testator  have 
been  exhausted  by  the  sard  executors  in  the  payment  of  the 
said  debts  and  expenses,  that  the  complainants  ought,  and  are 
entitled  in  a  court  of  equity,  to  have  the  said  testator's  assets 
marshalled,  and  to  have  satisfaction  for  their  respective  legacies 
out  of  the  said  testators  real  estate,  to  such  amount,  and  for  so 
much  as  shall  have  be^en  applied  to  the  payment  of  the  said 
debts  and  expenses,  out  of  the  said  testator's  personal  estate, 
and  that  such  real  estate  or  a  competent  part  thereof  ought  to 
be  sold  for  that  purpose,  and  the  said  testator's  personal  assets 
ought  to  be  applied  solely  to  the  payment  'and  discharge  of  the 
said  legacies  so  as  aforesaid  due  to  the  complainants  and  to  the 
Baid  defendants. 

The  prayer  of  the  bill  is,  that  an  accouut  may  be  decreed  to 
be  taken  out  of  the  moneys  due  to  the  complainants,  and  such 
of  the  said  defendants  as  are  legatees  under  the  will  of  the  said 
testator,  in  respect  of  the  said  several  legacies,  and  of  the  debts 
owing  by  the  said  testator  at  the  time  of  his  death,  and  of  his 
funeral  expenses,  and  the  expenses  attending  the  settlement  of 
his  said  estate  ;  and  that  an  account  may  also  be  taken  of  the 
said  testator's  personal  estate  and  effects  possessed  or  received 
by  the  .said  defendants,  William  White,  Charles  S.  Olden  and 
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Stacy  A.  Paxson,  executors  as  aforesaid,  or  by  any  other  per- 
son or  persons  by  their  order  or  for  their  use ;  and  also  an  ac- 
count of  the  rents  and  profits  of  the  said  testator's  real  estate 
possessed  or  received  by,  or  by  the  order  or  for  the  use-  of  the 
said  defendants,  Job  While,  Robert  White,  George  White  and 
John  White  :  and  that  the  complainants  may  be  paid  the  full 
amount  of  their  said  several  and  respective  legacies  out  of  the  said 
testator's  personal  estate,  if  the  same  shall  be  sufficient  for  that 
purpose,  after  payment  of  the  debts  of  the  said  testator  and  the 
expenses  attending  the  settlement  of  said  estate ;  but  if  the  same 
shall  be  insufficient  for  that  purpose,  then  that  the  real  estate  of 
the  said  testator,  or  a  competent  part  thereof,  may  be  sold,  and 
all  proper  parties  directed  to  join  in  such  sale,  and  that  the  mo- 
ney to  arise  from  such  sale  and  the  rents  and  profits  of  the  said 
real  estate  so  received  by  the  said  defendants,  Job  White,  Robert 
White,  George  White  and  John  White,  may  be  applied  in  aid 
of  the  personal  estate,  in  payment  of  so  much  of  the  said  lega- 
cies as  such  estate  shall  be  found  insufficient  to  pay ;  or  that 
the  debts  of  the  said  testator  and  the  expenses  attending  the 
settlement  of  his  said  estate,  may  be  paid  out,  of  his  real  assets, 
and  the  legacies  paid  out  of  his  personal  assets  ;  and  that  pro- 
per directions  may  be  given  in  that  behalf ;  and  if  anyof  the 
said  testator's  personal  estate  shall  appear  to  have  been  applied 
in  payment  of  the  said  debts  and  expenses,  that  then  the  com- 
plainants may  be  declared  to  be  entitled  to  a  satisfaction  for 
their  said  legacies  out  of  his  real  estate,  to  such  amount  as  shall 
have  been  applied  to  the  payment  of  the  said  debts  r.nd  expen- 
ses out  of  the  testators  personal  estate,  and  that  sufficient  parts 
of  the  said  real  estate  may  be  sold  for  raiting  the  same,  and 
that  all  proper  parties  may  be  decreed  to  join  in  such  sale ;  and 
that  by  and  out  of  the  moneys  to  arise  therefrom,  the  com- 
plainants may  be  respectively  paid  and  satisfied  their  said  several 
legacies  and  their  costs  of  this  suit  ;  and  that  all  the  title-deeds 
and  writings  relating  to  the  said  estate,  may  be  produced,  and 
all  proper  and  necessary  directions  given  to  obtain  the  several 
purposes  aforesaid,  and  the  payment- of  the  complainants'  said 
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legacies:  and  that  the  complainants  may  have  such  further  and 
other  relief  in  the  premises  as  shall  be  agreeable  to  equity  and 
good  conscience. 


On  the  thirtieth  of  June,  eighteen  hundred  and  forty-two, 
the  defendants,  Job  "White.  Robert  White,  George  White  and 
John  White,  the  residuary  devisees  in  the  said  will,  filed  ade- 
nmrrer,  and  thereby  demurred  to  so  much  and  such  parts  of  tho 
respondents'  bill  of  complaint  as  charge  that  the  legacies  therein 
mentioned,  bequeathed  in  and  by  the  last  will  and  testament  of 
the  said  Samuel  S.  Olden,  deceased,  are  chargeable  upon  the 
real  estate  of  the  said  testator,  if  the  personal  estate  of  the  said 
testator  should  prove  insufficient  for  the  payment  of  the  said 
legacies:  and  also  to  so  much  and  such  parts  of  the  said  bill  as 
charge  that  in  case  the  legacies  are  not  a  charge  upon  the  real 
estate,  then  that  the  debts  of  the  said  testator  are  by  the  pro- 
visions of  the  said  will  to  be  paid  out  of  his  real  estate. 

On  the  first  of  February,  eighteen  hundred  and  forty-three, 
the  respondents  filed  a  bill  of  revivorand  supplement,  whereby 
Thomas  N.  Stanford,  of  the  city  and  county  of  New-York, 
treasurer  of  the  Domestic  and  Foreign  Missionary  Societies  of 
the  Protestant  Episcopal  Church  in  the  United  States  of  Am- 
erica, was  made  one  of  the  complainants,  (in  the  stead  of  the 
former  treasurer  of  said  society,)  and  Benjamin  C.  White, 
Elizabeth  T.  White  and  Martha  Ann  White,  the  only  children 
and  heirs  at  law  of  Job  White,  deceased,  being  infants,  were 
made  defendants,  the  said  Job  White  having  departed  this  life 
after  the  filing  of  the  original  bill. 

Hearing  upon  demurrer,  at  April  term,  eighteen  hundred 
and  forty -three. 

H.  W.  Green  and  Vroom,  for  the  defendants,  in  support  of 
the  demurrer. 

Field  and  Dayton,  contra. 
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Cases  cited  by  defendant's  counsel. 

1.  As  to  the  construction  of  the  will.     The  legacies  are  not 
charged  on  the  land  :       Walker  v.  Jackson,  2  Atkyns,  624  ; 
Jlaslewood  v.   Pope,  3   P.    IF.  322;    Livingston  v.  Living- 
ston, 3  John.  Chan*  158;  Harris  v.  .Fly,  7  Paige,  425  ;  Davis 
v.  Gardner,  2  P.     W.    187  ;    Kigliiley  v.  Kightley,  2  F?^, 
330  ;   Keeling  v.  Brown,   5  Vesey,  359  ;    Parker  v.  Fearnley, 
2  >SYm.  <zr«2    <Stat.  592  ;  Lupton  v.    Lupton,   2  John.    Chan. 
614  ,  Gridlcy  v.  Andrews,  8  Conn.  Rep.  1  ;  1  Roper  on  Leg. 
454 ;    Driver  v.  Fcrrand,  1  Buss,  and  M.  681  ;    .Zfoy^  v. 
Brewer,  3  £*&  <MW£  J".  153  ;    JFyse  v.  /Sw^A,  4  TBiVZ,  295; 
Swift  v.  Edson.,  5  <7<wn.  7?.  531. 

2.  That  the  assets   should  not  be  marshalled :    Forrester  v.. 
Leigh,  Ambler,  172;  Hamly  v.  Fisher,  Dickens,  104;  IP.  TF.. 
680;  Powell  on  J)ev.  655. 

Cases  cited  by  complainant's  counsel. 

1.  As  to  the  construction  of  the  will  :  1  Roper  on  Leg.  448;. 
Tomkins  v.  Tomkins,  Pre.  Chan.  397  ;  7n>#  v.  F"er;?ow.  7£*c?,; 
430;  2    Fern.  708 ;   Awbrey  v.  Middleton,  4  Fm.  JA  460,  P/. 
15  ;  2  ^.    (?o«.  ^15.  497  ;   ^e;?c^  v.  /?zfe«,  4  Jfac?.  187  ; 
tw;^  v.  Spar-hawk,  2     Fern.  228  ;  Minor  v.  Wicksteed, 
Chan.  627;  Ilassel  v.  Hassel,  2  Dickens,  527  ;  Austin  v. 

««y,  6  F<?5ey.  475  ;  TF<$Z>  v.  W<?6£,  Barnard,  86  ;  Lypet  v.. 
Carter,  1  F<?s<?y,  «ew.  499  ;  Edgell  v.  Hay  wood,  3  Atkijns,. 
352;  Nichols  v.  Postlethwaite,  2  Dallas,  131;  Tucket-  v.. 
Hassenclevcr,  3  Yeatc.s,  294;  &  (7.  2  Binney,  525  ;  Witman* 
v.  Norton,  6  Binney,  395  ;  2  ^ra.  ^.  ^'^.  181 ;  Down-man*, 
v.  ./?wtf,  6  Rand,  587  ;  Ronalds  v.  Feliham,  1  7«m.  «;i<?  7?.. 
418  ;  Jeremy's  Eq.  102  ;  2  POW&.  %  463  ;  2  Billiard s  Ab.. 
539;  2  Kent's  Com.  282,3;  ^aw.  <w  ^**?fe,  58  ;  6W«v.. 
Turner,  4  Russ.  376  ;  Brudenell  v.  Boughton,  2  Atkins* 
268. 

2.  As  to  marshalling  the  assets  :     8  F"^?/,  376  ;    Jeremy's. 
Eq.  539  ;  ^4mfe,  128;  1  Dickens,  105  ;  2  Fw&,  515  ;  3 

.  6Y.  347;  1  P.  W7. 403;  3  F<w»y,  379. 
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THE  CHANCELLOR.  Samuel  S.  Olden,  a  highly  respectable 
gentleman,  residing  near  Princeton,  died  in  June,  eighteen 
hundred  and  forty-one,  seized  and  possessed  of  a  large  real  and 
personal  estate  ;  he  left  a  will  which  bears  date  on  the  eighth 
of  February,  eighteen  hundred  and  forty-one,and  a  codicil  bear- 
ing date  the  twenty-eighth  of  May,eighteen  hundred  and  forty- 
one,  both  of  which  are  executed  agreeable  to  the  laws  of  this 
state.  The  will  and  codicil  were  both  made  but  a  short  time 
before  his  death.  A  question  has  arisen  upon  the  construction 
of  the  will,  and  the  parties  have  instituted  this  suit  for  the  pur- 
pose of  obtaining  a  judicial  determination  upon  it.  It  is  evi- 
dently the  desire  of  all,  not  to  litigate,  but  to  obtain  a  decision 
of  this  court,  upon  the  merits  of  the  cause,  in  the  easiest  and 
most  direct  course  practicable. 

The  bill  sets  out  the  making  of  the  will  by  the  testator,  and 
its  probate  in  due  form  of  law.  The  will  itself  is  also  set  forth 
in  words  at  length  ;  by  it  there  are  several  specific  legacies 
given,  amounting  in  the  whole  to  thirty-three  thousand  dollars. 
These  legacies  vary  in  amount  from  one  hundred  dollars  to  ten 
thousand  dollars.  The  first  clause  is  a  bequest  of  ten  thousand 
dollars  to  Ann  P.  "White,  whom  the  testator  affectionately  terms 
his  dear  aunt,  and  of  whom  he  adds,  "  since  she  has  had  the 
charge  of  us,  has  acted  the  part  of  a  kind  and  devoted  mother." 
The  next  item,  is  a  bequest  of  eight  thousand  dollars  to  his 
executors  in  trust,  to  be  paid  over  to  the  convention  of  the 
Protestant  Episcopal  Church  of  the  diocese  of  New-Jersey,  for 
the  support  of  a  missionary  in  said  state.  The  third  item,  is  a 
bequest  of  six  thousand  dollars  to  the  treasurer  of  the  Domestic 
Missionary  Society  of  the  Protestant  Episcopal  Church  of  the 
United  States,  to  be  applied  to  the  cause  of  domestic  missions 
in  the  states  therein  designated.  Another  item,  is  a  bequest  of 
fifteen  hundred  dollars  to  the  rector  of  the  church  at  Princeton, 
whom  he  denominates  as  his  "  loved  friend  and  pastor,  G.  E. 
Hare."  Another  item,  is  a  bequest  of  one  hundred  dollars  to 
Hetty  Holli:ig8head,whom  he  denominates  "his  faithful  nurse," 
and  another  of  one  hundred  dollars  to  Benjamin  Swain,  of 
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Bristol,  Pennsylvania,  who  is  referred  to  as  the  person  "  at 
vhose  house  his  dear  brother  John  was  so  carefully  nursed,  • 
when  he  so  narrowly  escaped  drowning  in  the  Delaware." 
Another  item,  is  a  bequest  of  five  hundred  dollars  to  the  corpo- 
ration of  Trinity  Church,  at  Princeton,  towards  the  erection  of 
a  parsonage ;  of  four  hundred  dollars  for  the  support  of  a  parish 
school,  and  one  hundred  dollars  for  the  purchase  of  books  for 
the  Sunday  school.  The  remainder  consists  of  legacies  in  dif- 
ferent amounts  to  his  relatives  and  friends,  most  of  whom  he 
designates  as  his  cousins.  Of  the  thirty-three  thousand  dol- 
lars, it  therefore  appears,  that  fifteen  thousand  dollars  is  given 
to  religious  objects  and  charities,  and  the  balance  in  personal 
legacies  to  his  friends  and  relatives.  After  thus  far  disposing 
of  his  property,  and  giving  in  addition  a  few  specific  articles  to 
his  friends,  he  makes  the  following  clause,  upon  which  the  dif- 
ficulty in  construing  the  will  has  arisen. 

The  clause  is  in  these  words:  "  Item,  After  all  my  just  debts 
are  paid,  and  the  expense  of  fulfilling  this  my  last  will  and  tes- 
tament, I  give  and  bequeath  all  the  remainder  of  my  property 
both  real  and  personal,  of  whatsoever  kind  and  description  to 
be  equally  divided  among  tny  four  cousins,  Job,  Robert,  George 
and  John  White." 

The  object  of  this  suit  is  to  obtain  an  account  of  the  estate, 
and  payment  of  the  legacies,  from  the  personal  estate  if  suffi- 
cient, and  if  not  then  from  the  land,  and  if  not,  then  that  the 
debts  and  expenses  of  settling  the  estate  should  be  paid  out  of 
the  real  estate. 

There  is  a  demurrer  to  the  bill,  upon  which  two  questions 
are  raised.  First,  are  the  legacies  in  this  will  chargeable 
on  the  real  estate?  and,  secondly,  if  not,  are  the  debts  charge- 
able on  the  real  estate,  and  will  a  court  of  equity  direct,  un- 
der the  provisions  in  this  will,  that  they  be  paid  out  of  the 
real  estate  ?  These  questions  are  of  sober  import,  and  will,  pro- 
bably, have  an  important  bearing  on  the  disposition  of  the  tes- 
tator's estate. 

J  proceed  to  consider  the  first  question  raised  by  the  demurrer; 
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Are  the  legacies  a  charge,  by  the  terms  of  this  will,  upon  the 
real  estate  ?  or,  in  other  words,  if  the  personal  estate  shall  be 
insufficient,  after  payment  of  debts,  to  discharge  the  legacies, 
must  they  be  lost  to  the  legatees,  or  can  they  resort  to  the  land 
devised  in  the  residuary  clause  for  their  payment  ? 

The  general  principle  is  undeniable,  that  the  personal  estate 
alone  is  liable  for  the  payment  of  legacies,  unless  the  land  be 
charged  with  their  payment  by  direct  terms,  or  by  fair  and  just 
implication.  In  this  case  there  can  be  no  pretence  of  a  direct 
charge  on  the  land  ;  but  it  is  insisted  that  such  was  the  inten- 
tion of  the  testator,  from  the  terms  used  in  the  residuary  clause, 
as  well  as  from  the  whole  scope  and  tenor  of  the  will.  The  will 
was  drawn,  it  is  evident,  by  an  intelligent  person,  acquainted 
with  the  use  of  words  in  their  ordinary  acceptation,  and  proba- 
bly (as  stated  on  the  argument)  by  the  testator  himself.  It  is 
equally  apparent,  that  the  writer  was  unacquainted  with  tech- 
nical legal  phrases,  and  most  probably,  therefore,  with  many 
legal  principles  applicable  to  the  subject  of  wills.  The  language 
in  the  residuary  clause  is  not,  after  the  payment  of  legacies,  but 
after  the  payment  of  "my  just  debts  and  the  expense  of  fulfil- 
ing  this  my  last  will  and  testament,  I  give,"  &c.  This  last 
clause,  "  the  expense  of  fulfilling  this  my  last  will,"  it  is  con- 
tended, refers  to  legacies ;  but  this  view  appears  to  me  rather 
more  ingenious  than  sound.  It  would  be  g°ing  very  far,  had 
the  testator  said,  after  payment  of  my  just  debts  and  fulfilling 
this  my  will,  to  have  so  considered  it ;  but  the  term  expense  of 
fulfilling  this  my  will,  evidently  refers  only  to  the  charges  of 
the  executors,  and  the  contingent  expenses  incident  to  the  exe- 
cution of  the  will. 

The  plain  and  only  reasonable  view  to  be  taken  is,  that  the 
testator,  after  making  the  specific  legacies,  which  had,  no  doubt, 
occupied  his  main  thoughts  in  the  disposition  of  his  estate,  re- 
collected that  his  debts  were  to  be  paid,  and  the  charges  for  the 
execution  of  the  will,  and  after  that  the  residue  was  to  be  dis- 
posed of.  Having,  therefore,  finished  the  various  legacies,  he 
adds,  most  naturally,  after  my  debts  and  the  expense  of  fulfil- 
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ling    the  will  are  paid,  I  give  all  that  remains  to  my  four 
cousins. 

There  is  no  devise  of  a  specific  farm  to  A.,  and  another  to  B.; 
but  it  is  a  general  devise  of  all  the  remainder  of  his  property, 
both  real  and  personal.  There  is  a  blending  of  the  real  and  per- 
sonal estate  together,  treating  it  as  an  entire  thing,  and  making 
no  distinction  whatever  in  it.  He  clearly  meant  to  give  what 
remained,  after  the  previous  dispositions  of  the  will  had  been 
satisfied.  It  is  fairly  to  be  inferred,  that  this  testator  either  did 
not  know,  or  the  thought  did  not  at  the  time  occur  to  him,  that 
the  personal  estate  was  alone  applicable  to  the  payment  of  lega- 
cies. The  language  used  in  the  clause  is,  that  the  remainder, 
not  of  his  land,  not  of  his  personal  estate,  but  of  his  property 
generally,  both  real  and  personal,  of  whatsoever  kind  and  de- 
scription, should  go  to  the  residuary  legatees  and  devisees. 
Probably  a  large  majority  of  persons,  and  those  of  intelligence, 
have  no  other  idea,  than  that  their  whole  estate,  as  well  land 
as  personal  property,  must  be  disposed  of  in  the  discharge  of  the 
legacies  bequeathed  by  their  will.  It  would,  indeed,  be  difficult 
to  satisfy  the  language  used  in  this  instrument  upon  any  other 
idea.  It  is  the  remainder  only  that  is  given  of  his  real  and  per- 
sonal estate,  and  yet  this  is  the  first  disposition  that  he  makes  of 
any  of  his  real  estate.  If  the  design  was  that  his  four  cousins 
should  take  his  lands,  freed  from  any  obligation  except  for^the 
payment  of  his  debts  and  the  expenses  of  his  executors,  it 
would  seern  to  me  that  the  testator  would  have  made  a  plain 
devise  of  them  at  once,  and  not  in  the  form  of  a  residuary 
clause.  Besides,  it  is  not  a  common  course  to  fasten  debts  upon 
real  estate ;  these,  all  know,  are  to  be  paid,  and  under  our  law 
cannot  be  passed  by  so  long  as  property  of  any  kind  remains. 
The  idea  that  the  testator  meant  to  blend  his  estate,  and  treat 
his  personal  and  real  estate  as  one  common  fund  or  property, 
is  fortified  by  the  clause  in  the  will  which  immediately  follows. 
"  Item,  I  wish  that  the  house  I  have  lately  purchased  of  C.  M. 
Campbell,  valued  at  four  thousand  dollars,  to  be  a  part  of  my 
dear  aunt's  legacy."  This  was  a  distinct  direction,  that  certain 
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of  his  real  estate,  at  a  specified  valuation,  should  be  applied  in 
payment  of  one  of  the  previous  legacies  in  the  will,  and  that, 
too  immediately  after  he  had  made  the  residuary  clause. 

I  state  this,  as  the  impression  made  on  my  mind,  as  to  the  in- 
tntion  of  the  testator,  and  that  is  to  govern.  "We  are  not  to 
make  a  new  will,  or  to  enter  at  all  into  the  question,  whether  the 
disposition  he  has  made  of  the  property,  be  judicious  or  not,  but 
if  possible,  to  place  such  a  construction  upon  it  as  to  carry  out  his 
own  views  and  object.  Every  man  has  a  right  to  bestow  his 
property  when  and  how  he  pleases,  and  his  meaning,  is  the 
grand  point  to  be  reached. 

Thus  far,  it  will  be  observed,  I  have  been  considering  the  will 
independent  of  adjudged  cases.  These  have  been  furnished  me 
by  the  industry  of  counsel  on  the  argument,  and  it  behoves 
us  to  look  into  them,  and  see  what  the  light,  experience  and 
judgment  of  others  have  shed  upon  like  cases. 

The  English  authorities  will  be  found  collected  in  1  Roper  an 
Legacies,  448  ;  they  were  cited  and  carefully  examined  at  the 
hearing ;  they  are  far  from  being  uniform,  and  depend  much 
upon  the  language  used  in  each  will  In  all,  the  intention  is 
held  to  be  the  governing  rule ;  in  some,  it  is  said,  the  charge 
shall  be  declared  in  favor  of  creditors  and  not  legatees,  while  in 
others  no  such  distinction  is  admitted.  In  most,  a  construction 
has.  been  adopted  favorable  to  the  heir  at  law,  while  the  simple 
fact  of  a  devise  in  the  form  of  a  residuary  clause,  unaccom- 
panied by  any  other  circumstances,  has  not  been  sufficient  to 
raise  the  charge ;  when  the  charge  has  been  admitted  also,  it 
has  been  held  that  the  personal  estate  must  be  resorted  to  in 
the  first  instance,  and  the  land  only  looked  to  in  aid  of  that 
fund.  In  Lypet  v.  Carter,  1  Vesey,  sen.  500,  the  master  of  the 
rolls  held  the  legacy  a  charge  in  favor  of  a  daughter,  whose 
portion  would  be  lost  without  such  construction.  There  the 
real  estatate  was  devised  to  a  son,  and  no  direct  charge  made 
upon  it,  but  it  was  inferred  from  the  whole  will  that  such  must 
have  been  the  testator's  intention.  In  Alcock  v.  Sparhawk,  2 
Vernon,  228,  the  testator  first  devises  his  lands  to  his  brother,  iu 
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fee ;  he  then  gives  a  legacy  of  two  hundred  pounds  to  Susanna 
Alcock,  to  be  paid  by  his  executor  within  five  years  after  his  de- 
cease ;  he  then  appoints  his  brother  executor  to  his  will,  desiring 
him  to  see  the  same  performed  according  to  the  trust  and  confi- 
dence that  he  reposed  in  him.  There  was  no  specific  charge,  and 
yet  upon  the  clause  creating  his  brother  executor,  it  was  ad- 
judged that  the  lands  were  liable  to  the  payment  of  the  legacy. 
The  case  of  Heath  v.  Heath,  2  Peere  Williams,  366,  was  the 
case  of  a  direction  given,  that  the  legacies  should  be  paid  out  of 
the  real  estate,  and  a  gift  of  the  personal  estate  to  the  testator's 
children ;  there,  as  the  personal  estate  was  disposed  of,  the  whole 
of  the  legacies  were  paid  out  of  the  real  estate.  In,  the  case  of 
Walker  v.  Jackson,  2  AtTcyns,  624,  lord  Hardwicke  declared 
the  general  rule  to  be,  that  the  personal  estate  must  be  applied 
in  the  first  place  in  payment  of  debts,  but  that  a  testator  may 
substitute  the  real  in  the  room  of  the  personal  estate ;  and  he 
held  such  to  be  the  intention  in  that  case,  and  the  personal  estate 
was  exempt  accordingly,  and  the  debts  charged  upon  another 
fund.  In  Davis  v.  Gardiner,  2  Peere  Williams,  187,  there 
were  words  independent  of  the  clause  devising  the  lands,  show- 
ing an  intention  that  the  personal  estate  alone  should  pay  the 
legacies,  and  it  was  so  ordered ;  this  construction  also  was  in 
favor  of  the  heir.  The  case  of  Kighily  v.  Kightly,  2  Vesey, 
jr.  328,  proceeds  wholly  upon  the  ground  that  there  is  nothing 
on  the  face  of  the  will,  to  show  the  testator's  desire  to  charge 
the  lands  devised  with  the  payment  of  legacies,  and  the  master 
of  the  rolls  forms  his  opinion  from  the  general  tenor  of  the 
instrument ;  the  words  relied  on  to  make  out  such  intent,  are 
those  used  in  the  first  clause  of  the  will,  in  which  the  testator 
directs  all  his  legal  debts,  legacies  and  funeral  expenses  to  be 
paid  ;  but  the  will  then  makes  a  number  of  specific  devises,  be- 
fore the  residuary  clause,  and  it  was  adjudged  that  the  complex- 
ion of  the  will  evinced  no  intention  that  any  other  than  the 
personal  estate  should  be  applied  in  discharge  of  debts  and  leg- 
acies. Keeling  v.  Brown,  5  Vesey,  359,  is  very  similar  to  the 
last  case  cited.  The  reliance  to  show  an  intention  to  charge 
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the  lands,  was  on  the  first  clause,  in  which  the  language  is,  "  Im- 
primis, I  will  and  direct,  that  all  my  just  debts  and  funeral 
expenses  be  paid  and  discharged,  as  soon  as  conveniently  may 
be  after  my  decease,  by  my  executors."  Then  follows  a  num- 
ber of  specific  devises,  with  the  ordinary  residuary  clause.  It 
was  held  that  the  first  clause  was  only  a  direction  to  the  execu- 
tors to  discharge  the  debts  and  funeral  expenses,  without  intend- 
ing to  change  the  fund  out  of  which  they  were  to  be  paid.  In 
Brudenell  v.  Boughten,  2  Atkyns,  268,  there  were  two  wills. 
By  the  first,  two  specific  pecuniary  legacies  were  given,  and  then 
follows  a  devise  of  the  remainder  of  the  freehold  and  personal 
estate  after  payment  of  the  debts  and  legacies.  The  last  will 
revoked  the  former  and  reduced  the  legacies  in  amount,  and 
by  a  residuary  clanse  devised  all  the  rest  of  the  estate,  real  and 
personal,  to  the  brother  of  testator,  and  appointed  him  executor. 
The  first  will  was  held  by  lord  Hardwicke  to  be  cancelled  by  the 
second,  and  that  the  legacies  given  by  the  second  will  were  a 
charge  on  the  real  estate.  The  case  of  Bench  v.  Biles,  4  Mad. 
187,  referred  to  in  Powell  on  Devises,  661,  is  still  stronger. 
The  testator  gave  all  his  personal  and  real  estate  to  his  wife, 
for  life,  and  after  her  death  he  gave  several  legacies,  and  then 
all  the  rest,  residue  and  remainder  of  his  real  and  personal  estate 
to  his  nephews ;  the  legacies  were  charged  on  the  real  estate, 
and  upon  the  ground  that  there  was  a  blending  of  estates  as 
one  fund. 

These  are  a  few  only  of  the  English  eases,  cited  on  the  argu- 
ment, or  which  might  be  found  bearing  more  or  less  on  the 
question. 

In  this  country  the  cases  are  also  far  from  being  uniform.  In 
Pennsylvania,  the  residuary  clause  has  been  held  of  itself  suffi- 
cient to  indicate  an  intention  that  nothing  should  pass  by  it,  but 
what  remained,  after  all  previous  dispositions  in  the  will  were 
provided  for.  In  Connecticut,  the  courts  have  not  inclined  to 
raise  a  charge  except  in  the  clearest  cases :  Nichols  v.  Postleth- 
waite,  2  Dallas,  131 ;  llassanclever  v.  Tucker^  2  Binney,  525  ; 
Swift  v.  Edson,  5  Connecticut,  531 ;  Gridley  v.  Andrews,  8 
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Connecticut  1,  In  New-York,  chancellor  Kent,  in  Lupton  \\ 
Lupton^  2  John.  C/ian.  6 14-,  has  reviewed  some  of  the  English 
cases,  and  placing  himself  upon  the  case  before  referred  to,  of 
Keeling  v.  .Brown,  held  that  the  mere  residuary  clause,  with- 
out further  indications  on  the  face  of  the  instrument,  will  not 
authorize  a  charge  upon  lands.  In  ordinary  cases  he  considers 
the  clause  as  the  formula  in  the  wills.  This  is,  perhaps,  the 
safest  rule  of  construction,  but  it  is  by  no  means  intended  by 
that  learned  chancellor,  that  such  a  clause,  coupled  with  other 
evidences  of  intention  appearing  on  the  will  itself,  may  not 
be  used  in  aid  of  such  a  construction. 

I  confess  this  examination  of  cases,  while  it  exhibits  the  gen- 
eral rules  of  construction,  has  done  little  towards  deciding 
the  present  cause.  Indeed,  it  must  be  so  in  the  nature  of 
things.  One  will  forms  but  a  poor  guide  for  another,  and  the 
introduction  of  one  sentence,  nay,  of  one  word,  will  sometimes 
change  the  whole  face  of  the  instrument.  Every  will  carries 
its  own  impress. 

After  a  full  consideration  of  the  will  before  me  in  all  its  parts, 
and  referring  with  some  care  to  the  authorities  cited  on  the  ar- 
gument, many  of  which  I  have  deemed  it  unnecessary  to  state 
here,  I  have  come  to  the  decided  conclusion  that  the  testator 
designed  to  charge  the  lands  devised  in  the  residuary  clause, 
with  the  payment  of  the  debts  and  legacies,  not  as  a  primary 
fund,  but  in  aid  of  the  personal  estate,  if  that  should  be  ex- 
hausted. I  think  so,  in  the  first  place,  from  the  general 
character  of  the  whole  instrument,  by  which  it  would  appear, 
that  the  testator  either  knew  no  diiference,  or  it  did  not  occur 
to  him  at  the  time,  between  real  and  personal  estate  in  the  pay- 
ment of  legacies.  In  the  second  place,  from  the  peculiar  ex- 
pressions used  in  the  residuary  clause,  by  which  the  remainder  of 
his  property  alone  was  to  go  to  the  devisees.  In  the  third  place^ 
because  the  testator,  at  the  time  of  making  the  residuary  clause, 
which  embraces  his  real  estate,  had  not  parted  with  one  acre  of 
it.  In  the  fourth  place,  from  the  clause  directing  that  a  house 
should,  at  a  certain  valuation,  be  a  part  of  one  of  the  legacies, 
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furnishing  evidence  that  the  testator  made  no  distinction  in  his 
own  mind,  in  the  application  of  his  property  to  the  purposes  of 
the  will,  whether  real  or  personal.  And  in  the  last  place,  from 
the  character  of  the  legacies  themselves. 

These  legacies  strike  me  as  of  no  ordinary  character.  The 
testator  had  no  immediate  family,  never  having  married,  and 
was  therefore  at  liberty  to  look  round  for  those  objects  of  affec- 
tion and  charity,  which  had  been  dear  to  him  in  life.  To  his 
aunt  Ann  P.  White,  he  seems  to  have  felt  the  strongest  attach- 
ment. She  is  first  named  in  the  will.  He  speaks  of  her  as  his 
dear  aunt,  and  one  who  had  the  charge  of  him,  and  as  I  infer, 
of  his  branch  of  the  family,  and  had  acted  the  part  of  a  kind 
and  devoted  mother.  He  is  so  careful  of  her  as  to  provide  her 
a  house  to  live  in,  furniture  to  supply  it,  and  a  horse  and  chaise 
to  ride  in.  With  such  manifestations  of  feeling,  it  would  re- 
quire a  strong  case  to  induce  the  belief  that  he  did  not  intend 
this  legacy  should  be  paid,  and  that  too  at  aH  hazards. 

The  testator  was  also  a  man  of  correct  feeling  ;  he  remembers 
his  faithful  nurse,  his  relatives,  and  even  the  man  who  had  be- 
friended a  brother  in  distress.  He  was  also  a  man  of  strong 
religious  feeling,  and  much  interested  in  the  cause.  He  gave 
legacies  to  advance  the  spread  of  the  Gospel,  not  only  at  home, 
but  in  other  states.  He  looked  with  evident  pleasure  upon  his 
own  church  at  Princeton,  and  while  he  remembered  the  place 
of  his  worship,  was  not  unmindful  of  him  who  ministered  at 
the  altar. 

These  legacies  were,  from  the  language  used,  near  the  testa- 
tor's heart.  They  were  not  made  incidentally,  and  aside  from 
the  main  disposition  of  his  property,  but  were  evidentally  the 
principal  and  grand  objects  he  had  in  view.  The  devises  in 
the  residuary  clause,  though  doubtless  persons  for  whom  the 
testator  must  have  had  the  highest  respect  and  affection,  yet 
they  are  stated  to  be  his  cousins,  and  in  that  respect  were  no 
nearer  to  him  than  most  of  the  legatees,  and  in  fact  two  of 
them  are  among  the  number  of  those  who  receive  legacies. 

The  construction,  therefore,  which  I  place  on  this  will,  and 
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I  can  bring  ray  mind  to  no  other,  is,  that  the  debts  and  expen- 
ses of  executing  the  will  are  to  be  paid  first  from  the  personal 
'estate,  then  the  legacies,  and  in  case  of  a  deficiency,  the  land 
devised  in  the  residuary  clause  may  be  resorted  to. 

This  view  renders  it  unnecessary  to  consider  the  second  pro- 
position stated  in  the  argument. 

Demurrer  overruled,  with  costs.* 

•  From  this  decision,  the  residuary  devisees  appealed.  The  appeal  was 
argued  before  the  court  of  «rrors  and  appeals,  upon  both  grounds  of  demur- 
rer, at  April  term,  eighteen  hundred  and  forty-Six,  and  the  order  of  the 
chancellor  reversed. 

The  following  decree  was  made  in  that  court  :— 

"  This  cause  coming  on  to  be  heard,  upon  an  appeal  from  the  decree  of  the 
chancellor,  made  the  eleventh  day  of  July,  one  thousand  eight  hundred  and 
forty-three,  overruling  the  demurrer  filed  in  this  case  on  the  part  of  the  ap- 
pellants, to  so  much  and  such  parts  of  the  respondents'  bill  of  complaint  as 
charge  that  the  legacies  therein  mentioned  as  bequeathed  in  and  by  the  last 
will  and  testament  of  the  said  Samuel  S.  Olden,  deceased,  are  chargeable  upon 
the  real  estate  of  the  said  testator,  if  the  personal  estate  of  the  said  testator 
should  prove  insufficient  for  the  payment  of  the  said  legacies;  and  also  to  so 
innsh  and  such  parts  of  the  said  bill,  as  charge  that  in  case  the  said  legacies 
ars  not  a  charge  upon  the  real  estate,  then  that  the  debts  of  the  said  testator 
are,  by  the  provisions  of  the  said  will,  charged  upon  the  said  real  estate. 
And  the  matter  having  been  debated  before  the  court,  by  William  Halsted 
and  Peter  D.Vroom,  of  counsel  with  the  appellants,  and  by  Richard  S. 
Field  and  William  L.  Dayton,  of  counsel  with  the  respondents ;  and  the 
court  being  of  opinion  that  the  legacies  mentioned  and  bequeathed  in  the 
said  will  of  the  said  testator,  are  not,  nor  are  any  of  them,  chargeable  upon 
t'-ie  real  estate  devised  by  the  said  testator,  in  and  by  his  said  will,  in  case 
the  personal  estate  of  the  said  testator  should  prove  insufficient  for  the  pay- 
ment of  the  same;  and  also  that  the  debts  of  the  said  testator  are  not,  by 
the  provisions  of  the  -said  will,  charged  upon  the  said  real  estate,  so  as  to 
entitle  the  said  legatees  to  have  the  assets  marshalled  for  the  payment  of  the 
legacies,  as  in  their  said  bill  it  is  prayed,  and  that  the  said  demurrer  ought 
to  have  been  allowed:  It  is.  on  this  thirtieth  day  of  April,  in  the  term  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-six, 
ordered,  adjudged  and  decreed,  that  the  said  decree  of  the  chancellor,  over- 
ruling the  said  demurrer,  be  reversed,  with  costs,  and  that  the  said  demurrer 
be  allowed ;  and  it  is  further  ordered,  that  the  record  and  the  proceedings  in  this 
cause  be  remitted  to  the  court  of  chancery,  to  the  end  that  the  said  court 
may  proceed  thereon  according  to  the  rules  and  practice  of  said  court" 

CITED  in  Massaker  v.  MassaJcer,  2  Beas.  265  ;  Leigh  v.  Savidge's  Ex.  1  MCdr. 
121),  132;  Dey  v.  Dey,  4  C.  R  Or.  140. 
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After  an  award  has  been  executed,  the  court  will  not  set  it  aside  upon  the 
ground  that  the  arbitrators  were  not  sworn. 

Where  an  account  has  been  settled  by  arbitrators,  and  a  bond  and  mortgage 
given  for  the  sum  awarded  to  be  due,  the  court  will  not,  except  in  case  of 
gross  wrong,  permit  the  account  to  be  re-investigated,  or  the  validity  of 
the  award  to  be  contested. 

J.  W.  Miller  and  Dayton,  for  complainants. 
ISaxton  and  W.  Halstead,  for  defendants. 

Cases  cited  by  complainant's  counsel.  4  Kentis  Com.  371  , 
2  lUd,  208  ;  3  Mer.  704 ;  16  Vesey,  144 .  5  John.  354  ; 

Cases  cited  by  defendant's  counsel.  1  Ld.  Ray.  133  ;  2 
Saund.  337;  Cro.  Eliz.  4,  758;  5  Coke,  78,  b. ;  Salk.  74; 
1  Chan.  Gas.  185  ;  Cro.  Jao.  639,  640 ;  Tidd  on  Awards, 
146,  249 ;  2  Mass.  164 ;  8  Mass.  399 ;  10  Mass.  442 ;  6 
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John.  13,  39 ;  11  John.  183;  13  John.  27,  187  ;  1  Binney,  108; 
Sascton,  122  ;  2  Jac.  Law.  Die.  "Dilapidation;"  22  Viner's 
Al.  434,  446;  11  &?&<?,  82. 

THE  CHANCELLOR.  This  bill  is  filed  to  foreclose  a  mort- 
gage, given  on  the  second  of  April,  eighteen  hundred  and 
thirty-eight,  by  William  Ketchum  and  wife,  and  Nathaniel 
Saxton,  to  James  Johnson,  and  by  him  assigned  to  Job  John- 
son. The  mortgage  was  made  to  secure  a  bond  between  the 
same  parties,  conditioned  for  the  payment  of  two  thousand  two 
hundred  and  seventy-seven  dollars  and  seventy-three  cents,  in 
one  year. 

Two  points  are  made  by  the  defendants,  Ketchum  and  Sax- 
ton,  in  this  case. 

First,  that  the  bond  and  mortgage  were  given  for  too  much, 
by  a  fraud  practiced  on  them  at  the  time  of  their  execution. 
The  history  of  the  transaction  is  somewhat  curious,  and  there 
is  enough  in  the  case,  unexplained,  to  create  doubt  and  distrust 
in  the  minds  of  the  defendants.  The  property  mortgaged 
seems  long  to  have  been  the  subject  of  angry  contention,  and 
while  an  ejectment  between  John  A.  Johnson  and  James  John- 
son was  pending  in  the  court  of  appeals,  a  proposition  for  settle- 
ment was  made,  by  which  William  Ketchum,the  son-in-law  of 
John  A.  Johnson,  was  to  become  the  purchaser  from  James 
Johnson.  By  the  agreement,  he  was  to  pay  what  James  John- 
son paid  for  the  property,  with  interest,  and  to  allow  him  a  fair 
and  full  compensation  for  all  permanent  and  substantial  repairs 
which  he  had  made  on  the  premises  while  he  occupied  them, 
and  Johnson  was  to  be  charged  with  a  fair  rent.  One  half  the 
amount  was  to  be  paid  in  cash,  and  the  other  half  secured  by 
mortgage  on  the  property.  The  agreement  was  reduced  to 
writing,  and  bears  date  the  nineteenth  of  January,  eighteen 
hundred  and  thirty-eight.  Under  this  agreement,  the  parties 
settled  the  amount  due  to  James  Johnson,  and  on  his  statement 
fixed  the  price  he  paid  for  the  property,  at  two  thousand  eight 
hundred  and  thirty-nine  dollars  and  forty-three  cents.  This 
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sum  was,  of  course,  the  basis  on  which  the  present  mortgage 
was  given.     It  is  now  said  by  the  defendants,  that  Johnson  did 
not  pay  that  amount  for  the  property,  but  five  hundred  dollars 
less.     This  is  a  question  of  fact,  and  must  depend  on  the  proof. 
If  this  was  the  truth  of  the  case,it  undoubtedly  should  be  recti- 
fied. After  carefully  looking  into  the  papers  and  the  evidence, 
I  am  not  satisfied   that  any  fraud  has  been  practiced,  but  it 
would  seem  to  me,  that  Johnson  did  give  for  the  property,  the 
very  sum  stated  by  him.     He  purchased  from  the  Hickses. 
These  gentlemen,  who  resided  in  the  state  of  New-York,  had  a 
mortgage  many  years  prior  to  this  time,  on  the  same  premises, 
which  premises  are  called  the  Tunison  farm,  and  consist  of  one 
hundred  and  eighty-six  acres,  and  also  on  another  lot  of  thirty- 
three  acres,  called  the  Johnson  lot.     This  mortgage  was  given 
by  John  A.  Johnson,  the  then  owner,  and  probably  for  money 
lent.  The  Hickses  foreclosed  their  mortgage,  and  at  the  sheriff's 
sale  became  the  purchasers.     They  did  not  want  the  land,  but 
their  money,  and   were  anxious  to  sell  the  property  again. 
While  the  Hicks  mortgage  was  outstanding,  unpaid,  John  A. 
Johnson,  the  owner  of  the  equity  of  redemption,  sold  to  Job 
Johnson,  his  brother,  the  thirty-three  acres  for  full  value,  and 
got  his  pay  for  it,  without  giving  information  of  the  mortgage; 
who  afterwards  discovered  that  his  land  was  subject  to  the 
Hicks  mortgage  and  his  money  was  lost.     Job  Johnson  being 
thus  circumstanced,applied  to  Job  Halsted,  esq.,who  conducted 
the  business  for  the  Hickses,  and  stated  to  him  the  situation  in 
which  he  was  placed.     Mr.  Halsted  told  him  that  the  Hickses 
only  wanted  their  money,  and  if  they  could  sell  the  Tuuison 
farm  for  what  was  due  them,  they  would  release  the  thirty-three 
acre  lot  to  him.     Job  Johnson  upon  this,  interested  himself  for 
the  sale  of  the  farm,  and  got  his  brother  James  to  become  the 
purchaser.    The  Hickses  accordingly  agreed  to  convey  the  Tu- 
nison farm  to  James  Johnson  for  the  amount  due  them,  being 
two  thousand  eight  hundred  and  thirty -nine  dollars  and  forty- 
three  cents,   and  by  the  same  agreement,  stipulated  to  quit 
claim  the  thirty-three  acres  to  Job  Johnson. 
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The  idea  of  the  defendants  is,  that  the  the  thirty-three  acres 
passed  by  the  same  consideration,  and  reduced  the  amount  paid 
for  the  Tunison  farm  by  the  value  of  that  lot,  which  was  five 
hundred  dollars.  The  whole  case  shows  this  was  not  so,  but 
on  the  contrary,  that  James  Johnson  really  paid  the  whole 
amount  for  the  Tunison  farm  alone  ;  the  transaction  was  hon- 
orable and  just  in  all  respects.  Job  Johnson  had  been  deceived 
by  finding  a  mortgage  on  the  lot  he  purchased,  and  the  Hickses 
manifesting  a  proper  spirit,  agreed  to  give  up  their  claim  on  his 
lot,  if  he  procured  a  purchaser  for  the  remainder,  for  an  amount 
sufficient  to  pay  their  demand.  The  article  of  agreement  be- 
tween the  Hickses  and  James  Johnson,  drawn  up  under  the  di- 
rection of  Job  S.  Halstead,  esquire,  and  signed  by  him  in  their 
behalf,  fully  establishes  this  view  of  the  transaction.  That 
agreemenjt  bears  date  the  seventeenth  of  October,  eighteen  hun- 
dred and  twenty-eight,  and  it  distinctly  binds  the  Hickses  to  sell 
the  Tunison  farm  and  nothing  else,  to  James  Johnson,  for  two 
thousand  eight  hundred  and  thirty  nine  dollars  and  forty-three 
cents,  one  thousand  dollars  of  which  sum  to  be  paid  in  cash, 
and  the  balance  secured  by  a  bond  of  Job  and  James  Johnson, 
and  a  mortgage  on  the  same  property.  The  mortgage  back  did 
not  cover  the  thirty-three  acres.  At  the  close  of  the  agreement, 
and  after  every  provision  had  been  made  relating  to  the  sale 
with  James  Johnson,  there  is  an  independent  clause,  which 
stipulates  that  when  this  arrangement  is  completed,  the  Hickses 
will  quit  claim  the  thirty-three  acres  to  Job  Johnson.  The  pa- 
pers show  that  the  argreement  was  carried  into  effect  precisely 
according  to  its  terms.  It  must  be  borne  in  mind,  that  this 
agreement  was  made  many  years  ago,  and  when  no  motive  ex- 
isted, so  far  as  is  known,  for  using  any  deception  in  its  terms, 
or  in  the  manner  of  drawing  it  up.  The  agreement  would  of 
itself,  therefore,  be  sufficient  to  satisfy  me  of  the  true  character 
of  the  transaction ;  but  there  is  other  evidence.  Job  S.  Halsted, 
who  is  a  cautious  witness,  and  especially  so  in  speaking  of  tran- 
sactions of  many  years  standing,  yet  is  sufficiently  explicit  to 
show  that  his  impressions  are  all  with  this  view  of  the  subject. 
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But  further,  after  the  present  bill  was  tiled,  the  defendants  filed 
a  cross  bill  for  the  purpose  of  obtaining  an  injunction,  to  pre- 
vent the  defendant,  Job  Johnson,  from  prosecuting  the  bond  and 
mortgage  at  law,  pending  this  suit,  and  set  out  substantially  the 
same  facts  as  are  contained  in  their  answer.  To  that  cross  bill, 
both  Job  Johnson  and  James  Johnson  filed  a  full  answer  under 
oath,  declaring  the  transaction  to  be  in  conformity  with  the 
written  agreement,  and  that  James  Johnson  did  pay  all  the 
money  for  the  Tunison  farm  alone.  They  are  entitled  to  the 
benefit  of  that  answer.  This  answer  explain?,  too,  another 
part  of  the  case  :  the  deed  from  the  Hickses  to  James  Johnson, 
covers  both  lots,  and  then  James  Johnson  conveys  to  Job  the 
thirty-three  acres.  This  is  different  from  the  agreement,  and 
unexplained,  would  favor  the  view  taken  by  the  defendants  ; 
but  they  both  swear  it  was  so  done  merely  to  save  the  necessity 
of  the  Hickses  making  two  deeds,  and  that  the  consideration  of 
one  hundred  dollars  named  in  the  deed  from  James  to  Job,  was 
never  paid  or  intended  to  be,  but  was  placed  there  done  to  com- 
ply with  the  forms  of  law.  My  impressions  from  the  pleadings 
and  evidence  being,  that  James  Johnson  paid  for  the  Tunison 
farm  alone,  the  sum  stated  by  him,  and  which  is  carried  into 
the  mortgage,  the  first  ejection  taken  by  the  defendants  must 
fail. 

The  second  point  urged  by  the  defendants,  has  grown  out  of 
the  second  clause  in  the  agreement  of  the  nineteenth  of  Janu-  , 
ary,  eighteen  hundred  and  thirty-eight.  In  adjusting  the 
amount,  William  Ketchum  was  to  pay  James  Johnson  for  the 
Tunison  farm ;  this  clause  provided  that  James  Johnson  should 
be  allowed  "a  fair  and  full  compensation  for  all  permanent  and 
substantial  repairs  which  he  had  made  on  the  said  premises 
while  he  occupied  the  same,  and  allow  a  fair  and  full  rent  for 
the  said  premises  while  he  held  and  occupied  the  same,"  to  bo 
ascertained  in  case  of  dispute,  by  two  respectable  men,  to  be 
chosen  one  by  each  party,  and  if  they  could  not  agree,  those 
two  were  to  choose  a  third.  The  parties,  Ketchum  and  John- 
son, got  together  to  carry  out  this  part  of  the  agreement,  and 
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not  being  able  to  agree,  each  selected  a  man,  and  they  not 
agreeing,  chose  a  third,  who  finally  settled  the  amount  that 
Johnson  should  be  allowed  for  repairs  and  charged  for  rent  un- 
der tins  clause,  and  reduced  the  same  to  writing  in  the  shape  of 
an  award.  This  award  is,  I  find,  signed  by  all  the  men.  It  is 
now  objected  by  the  defendants,  that  the  arbitrators  were  not 
sworn,  that  no  witnesses  were  examined,  and  that  the  allowance 
made  in  favor  of  Johnson  was  illegal  and  unjust.  It  is  entire- 
ly too  late,  in  my  opinion,  at  this  time,  to  open  this  adjust- 
ment, and  undertake  to  go  inlo  this  account;  it  would  be  giv- 
ing encouragement  to  perpetual  litigation  and  strife.  These 
parties  met  in  a  friendly  spirit,  selected  respectable  men,  looked 
into  the  accounts,  made  their  representations  on  both  sides,  the 
arbitrators  being  neighbors,  understood  much  of  their  own  know- 
ledge, of  the  repairs  which  Johnson  had  made,  and  finally  they 
submitted  to  the  result  to  which  the  men  arrived.  The  award 
was  made  on  the  sixth  of  February,  and  on  the  second  of  April 
thereafter,  (nearly  two  months  having  intervened,)  these  de- 
fendants gave  their  bonds  and  mortgage  on  the  basis  of  this 
award.  The  bond  and  mortgage  was  subsequently  assigned  by 
James  to  Job  Johnson,  and  when  he  prosecutes  on  it  and  at- 
tempts to  recover  the  money,  the  defendants  propose  again  to 
open  the  whole  question  and  to  go  back  to  the  consideration  of 
all  the  matters  settled  by  the  arbitrators.  The  parties  executed 
the  award  and  acquiesced  in  the  result,  and  should  not  be  per- 
mitted to  go  into  it  again.  If  the  defendants  intended  to  dis- 
pute the  doings  of  the  arbitrators  and  the  validity  of  their  award, 
they  should  have  done  so  before  giving  the  bond  and  mortgage.. 
They  consummated  the  agreement,  however,  and  the  defend- 
ants went  into  possession  of  the  premises.  I  do  not  mean  to  be> 
understood  as  denying  the  power  of  this  court  to  open  this  ac- 
count in  case  of  gross  wrong,  but  it  should  certainly  be  a  very, 
strong  case. 

I  do  not  perceive  that  a  case  of  that  character  is  here  pre>- 
sented.  There  may  have  been  some  items  not  allowable  under 
the  strict  legal  construction  of  the  terms  of  the  contract,  and  yet 
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it  is  more  than  probable  they  came  within  the  contemplation 
of  the  parties  themselves.  The  design  in  the  settlement  was, 
undoubtedly,  to  reimburse  Johnson  for  the  cost  and  outlay  on 
the  property.  The  amount  claimed  by  him,  was  reduced  in 
almost  every  item,  by  the  arbitrators,  and  the  subject  generally 
seems  to  have  received  from  them  an  upright  and  careful  con- 
sideration. To  open  it  all  again,  I  must  think,  would  be  op- 
pressive and  give  undue  encouragement  to  litigation. 

There  being,  therefore,  in  my  opinion,  nothing  in  either  of 
the  grounds  assumed  by  the  defendants,  the  complainants  are 
entitled  to  a  decree  for  the  amount  due  on  their  mortgage,  when 
the  same  shall  be  ascertained  by  a  master.  There  will  be  a 
reference  accordingly. 


WILLIAM   KETCHTTM  v.  The   EXECUTORS  of  JOB  JOHNSON 

et  al. 

The  party  calling  the  subscribing  witness  to  an  instilment,  is  not  concluded 
by  his  evidence,  and  if  the  witness  deny  the  execution  of  the  instrument, 
other  witnesses  may  be  called  to  establish  it. 

A  mere  eauity  cannot  be  sold  by  virtue  of  an  execution  at  law. 

It  seems  that  the  equity  of  redemption  of  the  mortgagor  cannot  be  sold  upon 
.  an  execution  at  law  after  the  mortgagee  has  been  let  into  possession. 

BILL  for  redemption.  The  bill  was  originally  filed  against 
Job  Johnson,  in  his  lifetime.  It  charges,  that  on  or  about  the. 
seventh  day  of  February,  eighteen  hundred  and  twenty.  Job 
Johnson,  having  loaned  to  his  brother,  John  A.  Johnson  the 
sum  eight  hundred  and  five  dollars,  the  said  John  A.  Johnson, 
in  order  to  secure  the  repayment  of  the  said  loan,  with  interest 
made  and  executed  to  the  said  Job  Johnson  a  deed  of  convey- 
ance, in  fee  simple,  for  a  tract  of  land  containing  forty  acres 
and  one  rood.  That  at  the  time  of  the  execution  of  the  ea'd 
deed,  the  said  Job  Johnson,  by  way  of  condition  or  defeasance 
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of  said  deed,  made  and  executed,  under  his  hand  and  seal,  the 
following  instrument  of  writing,  to  wit : 

"  Articles  of  agreement,  made  the  seventh  day  of  February, 
in  the  year  of  our  Lord  eighteen  hundred  and  twenty,  between 
Job  Johnson,  of  the  township  of  Independence,  in  the  county 
of  Sussex,  and  state  of  Xew  Jersey,  of  the  first  part,  and  John 
A.  Johnson,  of  the  same  place,  of  the  second  part,  witnesseth, 
that  the  said  John  A.  Johnson,  of  the  second  part,  did  execute 
a  certain  deed  of  indenture,  for  a  certain  lot  or  parcel  of  land, 
containing  forty  acres  and  one  rood,  be  the  same  more  or  less, 
for  the  sum  of  eight  hundred  and  five  dollars,  and  bearing  even 
date  with  this  article  :  Now  it  is  the  true  intent  and  meaning 
of  this  article,  that  if  at  any  time  hereafter  the  said  John  A. 
Johnson,  his  heirs,  exeeutors,  administrators,  or  any  of  them, 
do  well  and  truly  pay  back  unto  the  said  Job  Johnson  the  pur- 
chase money  above  mentioned,  the  said  Job  Johnson  doth  agree 
for  himself,  his  heirs,  executors  or  administrators,  to  convey 
back  the  above  bargained  lot ;  and  to  the  true  performance  of 
the  above,  the  said  Job  Johnson,  of  the  first,  doth  bind  him- 
self, his  heirs,  executors,  and  every  of  them,  in  the  penal  sum 
of  sixteen  hundred  and  ten  dollars." 

That  on  or  about  the  first  of  April,  eighteen  hundred  and 
twenty,  the  said  defendant,  under  and  by  virtue  of  the  said 
deed  of  conveyance,  entered  into  possession  of  the  said  premises, 
and  hath  ever  since  received  and  taken  the  rents,  issues  and 
profits  thereof  to  his  own  use.  That  on  the  eleventh  of  May, 
eighteen  hundred  and  twenty-four,  judgment  was  rendered  in 
the  supreme  court  of  this  state,  in  favor  of  Peter  Apgar, 'against 
the  said  John  A.  Johnson  and  one  C.  L. ;  that  by  virtue  of  a 
writ  of  execution  issued  upon  the  said  judgment,  the  sheriff  of 
the  county  of  Sussex  levied  upon  and  exposed  to  sale  all  the 
right,  titleand  interest  of  the  said  John  A.  Johnson  in  the  said 
tract  of  land  ;  and  that  on  the  sixth  day  of  July,  eighteen  hun- 
dred and  thirty-nine,the  same  was  by  the  same  sheriff  struck  off 
and  sold  to  the  complainant;  and  that  by  deed  of  indenture 
bearing  date  on  the  sixteenth  day  of  the  same  month  of  July, 
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the  said  lot  of  land,  and  all  the  right,  title  and  interest  of  tlio 
said  John  A.  Johnson  therein,  was,  in  pursuance  of  the  said 
sale,  conveyed  to  the  complainant. 

The  bill  states,  that  by  virtue  of  said  conveyance  the  com- 
plainant is  entitled  to  redeem  the  said  premises;  and  prays 
that  he  may  be  permitted  to  redeem  the  same,  and  that  the 
defendant  may  be  decreed  to  reconvey  the  premises,  upon  the 
payment  of  the  principal  money  so  lent,  with  interest,  after 
deducting  the  rents,issues  and  profits  received  by  the  defendant. 

The  defendant,  Job  Johnson,  by  his  answer,  denies  that  the 
deed  in  the  complainant's  bill  specified,  was  executed  to  him 
by  way  of  mortgage,  or  as  security  for  the  repayment  of  a  loan, 
but  states  that  the  said  conveyance  was  made  and  intended  as 
an  absolute  conveyance  for  the  price  therein  specified,  and  for 
that  amount  of  money  previously  and  then  due  and  owing 
from  the  complainant  to  the  defendant.  Denies  the  making  of 
any  loan,  or  thatJie  ever  executed  the  instrument  of  writing 
charged  as  a  defeasance  in  the  complainant's  bill ;  alleges  that 
the  defendant  entered  into  possession  of  the  said  premises  im- 
mediately after  the  execution  of  the  said  deed,  having  paid  a 
full  and  adequate  price ;  that  he  has  ever  since  used  and  en- 
joyed the  same  as  his  own  property,  and  that  he  has  from  timo 
to  time  built  and  put  upon  the  said  premises,  various  building? 
and  permanent  improvements,  at  a  cost  of  about  eight  hundred 
dollars.  That  by  means  of  these  improvements,  and  the  gen- 
eral rise  of  property,  the  land  now  far  exceeds  in  value  its 
original  cost.  That  the  said  buildings  were  erected  and  im 
provernents  made  upon  the  said  premises,  with  the  full  knowl- 
edge of  the  complainant,  who  never  pretended  to  the  defendant 
or  to  any  other  person,  to  the  defendant's  knowledge,  that  he 
had  any  right  or  interest  in  the  same. 

That  the  complainant,  at  the  term  of  February,  eighteen 
hundred  and  thirty-four,  applied  for  his  discharge  as  an  insol- 
vent debtor,  and  was  discharged  upon  the  said  application ; 
that  the  inventory  of  his  'property,  filed  by  the  complainant, 
upon  his  said  application,  contains  no  account  of  any  interest, 
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claim  or  demand  in  or  to  the  said  tract  of  land  so  sold  to  the 
defendant.  Job  Johnson  having  died  after  answer  tiled,  the 
suit  was  continued  against  his  executors.  Final  hearing  upon 
bill,  answer,  replication  and  proofs. 

Saxton  and  W.  Ilalstead,  for  complainant. 

An  absolute  deed  with  a  defeasance  constitutes  a  mortgage : 
2  Verno".,  84 ;  2  John.  Chan.  189 ;  Saxton,  534 ;  1  Green's 
Chan.  264 ;  15  Viner's  Ab.  472 ;  3  W^dell,  213. 

The  deed  and  defeasance  executed  in  this  case,  constitute  a 
mortgage:  1  Peere  IT.  270;  4 Mass.  443;  3  Atkyns,  280;  4 
Kent  a  Com.  129;  1  Wash.  14;  5  Binney,  499;  9  Wheat.  489. 

The  equity  of  redemption  may  be  sold,  notwithstanding  the 
mortgagor  is  out  of  possession  :  HalsteacFs  Dig.  "  Equity  of 
Redemption;"  3  Hah.  313;  1  South.  277 ;  1  Vernon,  447, 
488 ;  4  Kent's  Com.  154, 126 ;  2  Pick.  276 ;  5  Har.  and  John. 
312 ;  1  Conn.  563 ;  4  Conn.  235 ;  5  Conn.  592. 

A  mortgagee  in  possession,  cannot  claim  an  allowance  for 
permanent  improvements  made  by  him  on  the  mortgaged 
premises :  Saxton,  138. 

J.  W.  Miller  and  Dayton,  for  defendants. 

The  contract  between  the  parties  was  a  mere  agreement  to 
reconvey.  It  did  not  constitute  a  mortgage :  2  Story's  Eq. 
287 ;  4  Kent's  Com.  141,  4 ;  1  Powell  on  Mort.  138,  note  T; 

6  Paige,  480  ;    1  Fonl.  Eq.  262,  3,  note  77/3  Paige,  421 ; 

7  John.  Chan.  40;    12    Vesey,  332;    19  Vesey,  412;   2  At- 
Teyns,  496;  2  Freemen,  150;  7  Craneh,  218 ;  <7<%>fe  0/&  J/iwt 
33,  4. 

A  mortgagee  in  possession  by  the  consent  of  the  mortgagor, 
is  entitled  to  compensation  for  his  improvements:  4  Kent's 
Com.  167  19  Vesey,  413 ;  7  ChmcA,  218 ;  5  Paige,  9. 

A  mortgagor  out  of  possession,  has  no  interest  which  can  be 
sold  under  an  execution  at  law :  7  John.  282 ;  5  Hals.  193, 
202 ;  4  Kent's  Com.  160 ;  1  Caine's  C.  E.  46 ;  4  JbAfl.  42 ; 
Saxton,  298 ;  ^(?/*y  o»  Bailments,  239  ;  4  Cowen.  461. 
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THE  CHANCELLOR.  John  A.  Johnson,  of  the  township  of 
Independence,  in  the  county  of  Sussax,  by  deed  dated  the  sev- 
enth of  February,  eighteen  hundred  and  twenty,  conveyed  to 
his  brother,  Job  Johnson,  a  lot  of  land  feituated  in  that  town- 
ship, containing  forty  acres.  The  deed  is  absolute  on  its  face, 
and  states  the  consideration  to  be  eight  hundred  and  five  dol- 
lars. It  is,  however,  the  real  character  of  the  transaction,  that 
creates  the  dispute.  The  complainant  charging  in  his  biH,  that 
the  deed  was  designed  as  a  mere  security  for  the  loan  of  money, 
and  that  a  defeasance  was  executed  by  the  grantee  at  the  time 
he  received  it,  by  which  a  power  of  redemption  in  the  nature 
of  a  mortgage  was  given  to  the  grantor.  The  defendant,  on  the 
other  hand,  insists  by  his  answer,  that  it  was  a  sale  of  the  entire 
interest,  absolute  in  its  character,  and  without  any  agreement 
whatever  for  redemption  or  repurchase  of  the  premises.  Much 
of  the  evidence  in  the  cause  is  taken  on  this  point,  and  I  am 
entirely  satisfied  that  the  writing  marked  exhibit  B,  on  the  part 
of  the  complainant,  providing  for  a  reconveyance  of  the  prop- 
erty on  certain  terms,  was  executed  by  Job  Johnson,  at  the 
time  he  took  the  deed,  and  is  to  be  considered  as  part  and  parcel 
of  the  same  contract.  The  two  papers  bear  the  same  date,  ap- 
pear to  have  been  drawn  up  by  the  same  person,  and  the  hand- 
writing of  Job  Johnson  to  the  defeasance  is  incontestibly  pro- 
ven. All  the  witnesses  agree  that  the  handwriting  is  Job  John- 
son's, and  some  of  them  are  men  of  business  and  competent 
judges.  The  subscribing  witness,  it  is  true,  while  he  admits  that 
he  signed  the  paper,  declares  that  Job  Johnson  did  not  sign 
it  in  his  presence,  and  had  not  signed  it  when  he  placed  his 
name  to  it.  This  may  be  so,  and  yet,  in  a  transaction  of  twenty 
years  standing,  it  is  not  safe  to  trust  to  the  memory  upon  a  sub- 
ject like  that.  There  is  another  witness,  (Phebe  Quick,)  who 
declares  that  she  saw  Job  Johnson  and  the  witness  sign  the  pa- 
per ;  that  the  witness  did  not  see  Johnson  sign  the  paper,  but 
came  in  directly  after  and  affixed  his  name  to  it.  It  is  most  pro- 
bable, the  witness  lias  some  indistinct  idea  that  he  did  not  see 
Johnson  sign  the  paper,  but  be  that  as  it  may,  it  is  clearly  mani- 
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est  that  Johnson  did  sign  it,  for  his  handwriting  seems  to  have 
been  well  known,  and  is  testified  to  by  many  and  very  respec- 
table witnesses,  by  men  who  had  opportunities  of  knowing  his 
Handwriting,  and  there  is  not  one  person  brought  to  deny  the 
genuineness  of  the  signature.  While  it  is  a  settled  rule  of  law, 
that  the  subscribing  witness,  if  within  the  reach  of  the  process 
of  the  court,  must  be  called  to  testify ;  yet  when  he  is  so  called, 
the  party  is  not  bound  by  his  oath  alone,  should  he  deny  the 
execution,  but  he  may  call  other  witnesses  and  prove  the  hand- 
writing of  the  party  to  the  instrument. 

The  writing  being  thus  proven,  what  is  its  character  ?  The 
complainant  calls  it  a  defeasance,  in  the  nature  of  a  mortgage, 
while  the  defendants  consider  it  a  contract  for  repurchase  upon 
certain  terms.  It  is  often  difficult  to  decide  this  question  ;  the 
distinctions  are  nice  and  depend  on  the  peculiar  circumstances 
of  the  case.  I  incline  to  the  opinion  strongly,  that  the  true  and 
just  construction  of  this  instrument  is,  to  consider  it  a  contract 
for  repurchase.  The  sale  was  made  at  a  specified  price,  and  is 
absolute  on  its  face ;  the  possession  was  taken  immediately  by 
the  purchaser ;  it  does  not  appear  to  have  been  given  for  a  loan 
of  money,  but  in  satisfaction,  and  that  in  part  only,  of  a  pre- 
vious indebtedness.  The  conduct  of  the  parties  show  this  to 
Lave  been  their  view,  for  Job  Johnson  went  on  and  made  valu- 
able improvements  on  the  land,  built  a  barn  and  other  build- 
ings, planted  an  orchard,  and  put  up  stone  fences  in  the  pres- 
ence of  John  A.  Johnson,  who  was  his  brother,  and  without 
any  question  being  raised  by  him  respecting  his  right  to  do  so. 
It  appears  .too,  that  in  eighteen  hundred  and  thirty-four,  John 
A.  Johnson  took  the  benefit  of  the  insolvent  act,  and  in  the 
schedule  of  his  property,  made  under  oath,  no  mention  is  made 
of  this.  The  sale  to  the  defendant  was  made  on  the  seventh  of 
lebnary,  eighteen  hundred  and  twenty,  and  he  went  into  pos- 
session within  a  very  short  time  thereafter,  perhaps  a  month  or 
two,  arid  acted  as  the  owner,  making  essential  improvements  in 
the  property,  until  the  sixth  of  July,  eighteen  hundred  and 
thirty-nine,  (a  period  of  more  than  nineteen  years,)  when  the 
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sheriff  of  Sussex  sold  to  the  complainant  for  fifty  dollars,  all  the 
right  of  John  A.  Johnson,  his  father-in-law,  in  the  said  forty 
acre  lot,  by  an  execution  issued  on  an  old  judgment  in  favor  of 
Peter  Apgar,  against  the  said  John  A.  Johnson  and  Christopher 
Little,  entered  in  the  supreme  court  in  May  term,  eighteen  hun- 
dred and  twenty-four.  The  defendant  gave  a  full  price  for  the 
land  when  he  bought,  and  any  present  increased  value,  is  de- 
rived from  the  improvements  he  placed  upon  it,  and  the  gradual 
rise  of  property  in  that  part  of  the  country.  The  complainant, 
it  will  be  observed,  is  not  a  creditor  of  John  A.  Johnson,  nor  has 
he  any  transfer  from  him  of  his  right,  but  claims  as  a  voluntary 
purchaser  for  a  nominal  price,  to  redeem  the  land  by  paying 
off  anything  that  may  remain  due  on  the  consideration  of  eight 
hundred  and  five  dollars,  paid  by  the  defendant,  after  deduct- 
ing the  rents,  issues  and  profits.  It  is  plain  from  the  bill,  that  the 
complainant's  belief  is,  that  the  rents,  issues  and  profits  of  the 
land,  and  which  arise  mainly  from  the  improvements  placed 
upon  it,  will  pay  off  the  whole  debt,  and  leave  him  the  proper- 
ty clear. 

There  is  nothing  in  the  case  that  should  prompt  me  to  aid  in 
any  such  result.  After  so  long  a  time  has  passed  by,  after  the 
value  of  the  premises  have  been  increased  by  the  labor  and  mo- 
ney of  the  defendant,  I  should  with  very  great  reluctance  de- 
prive him  of  the  reward  due  to  his  industry,  and  bestow  it  on 
one  having  no  higher  claim  than  that  presented  by  the  com- 
plainant. In  any  event,  even  if  the  party  himself  was  seeking 
to  redeem,  he  should,  under  the  circumstances  of  this  case,  pay 
for  all  the  improvements  which  the  defendant  has  made  on  the 
property. 

But  the  complainant  has  no  right  to  redeem  this  property. 
He  acquired  no  right  by  his  purchase  at  the  sheriff's  sale,  that 
can  be  recognized  in  this  court.  The  title  to  this  land  passed  to 
the  defendant's  testator  m  eighteen  hundred  and  twenty,  and 
with  it  the  possession  also.  The  judgment  under  which  the 
sale  took  place,  was  not  entered  until  eighteen  hundred  and 
twenty-four,  four  years  afterwards.  There  was  then  nothing 
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which  could  ba  sold  on  an  execution  at  law;  the  title  was  gone 
from  the  defendant  in  execution,  and  the  possession  also,  and 
nothing  remained  but  a  mere  equity. 

By  the  English  law,  the  equity  of  redemption,  even  if  the 
mortgagor  remain  in  possession,  cannot  be  sold  on  execution  at 
law,  but  in  this  co'jnty  it  is  otharwisa.  Tii3  mortgaga  is 
deemed  with  us  a  mere  security  for  a  debt,  and  the  property 
may  bo  sold  by  execution,  subject  to  the  lien.  It  may  well  ba 
doubted,  however,  whether  this  is  so  when  the  mortgagee  is  in 
possession,  for  if  the  mortgagor  surrenders  that,  the  position  of 
things  is  materially  changed.  The  entry  by  tha  mortgagee  or 
a  foreclosure,  puts  a  new  aspect  on  the  rights  of  the  parties. 
Before  entry  or  foreclosure,  it  is  held  that  the  equity  of  redemp- 
tion may  ba  sold  on  execution  against  the  mortgagor,  but  not 
after.  Then  the  legal  title  in  the  mortgagee  becomes  the  sub- 
ject of  a  sale  by  execution  against  him.  This  is  the  doctrine 
recognized  in  Jackson  v.  Willard,  4  John.  42 ;  Collins  v. 
Torry,  7  John.  282  ;  4  Kent's  Com.  160,  1. 

But  whatever  uncertainty  there  might  be  in  the  case  of  a 
mortgage,  I  think  there  can  be  none  in  a  mere  contract  like  the 
present,  for  a  repurchase  of  the  premises ;  that  is  a  clear  naked 
equity,  and  cannot  be  sold  by  execution  at  law.  It  comes  within 
the  principle  of  the  cases  in  this  court,  of  Disborough  v.  Out- 
calt  and  otliers,  Saxton,  301 ;  of  Vancleve  v.  Groves  and 
others;  and  of  Den  v.  Steelman,  5  ZTxlsted,  193,  in  the  su- 
preme court  of  this  state. 

The  complainant's  bill  must  be  dismissed,  \vith  costs. 


"WlLHELM    WlLLINK,    junior,    V.    The    MoERIS    CANAL   AND 

BANKING  COMPANY  and  others, 

The  undeniable  general  rule  in  equity  is  that  a  nominal  trustee  cannot  bring 
a  suit  in  his  own  name,  but  must  join  with  him  the  names  of  the  persons 
having  the  beneficial  interest. 
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But  the  court  will,  in  its  discretion,  dispense  with  a  strict  adherence  to  the 
rule,  where  by  complying  with  it,  great  inconvenience  or  unnecessary  ex- 
pense would  be  incurred. 

Where  a  banker  negociated  in  the  city  of  Amsterdam  a  loan  of  seven  hundred 
and  fifty  thousand  dollars,  for  the  Morris  Canal  and  Banking  Company,  ' 
and  the  company,  to  secure  the  repayment  of  the  loan,  executed  a  mort- 
gage to  the  said  banker,  "being  the  agent  and  trustee  of  the  several  sub- 
scribers to  the  loan,"  reciting  that  the  loan  was  to  be  advanced  by  the 
subscribers  thereto  according  to  the  sums  subscribed  by  each  of  them  res- 
pectively ;  and  that  the  principal  and  interest  thereby  secured  should  be 
paid  in  Amsterdam  to  the  said  banker,  "  representing  the  said  lenders,  or  to 
his  sticcesser  or  successors  in  said  trust,  or  to  such  person  or  persons  as  he 
or  they  might  substitute  or  appoint  for  that  purpose;"  —  Held,  that  the 
mortgagee  might  file  a  bill  to  foreclose  the  mortgage  in  his  own  name, 
without  making  his  cestui  que  trusts  parties. 

The  case  is  excepted  out  of  the  general  rule,  on  the  ground  of  the  great  incon- 
venience to  which  a  compliance  with  it  would  subject  the  complainant. 

The  true  additional  parties,  if  any,  would  be  the  owners  of  the  stock  at  the 
time  of  filing  the  bill.  To  require  them  to  be  made  parties  would  be 
almost  a  denial  of  the  aid  of  the  court. 

Nor  is  it  necessary  that  the  complainant  should  state  upon  the  face  of  his  bill, 
in  order  to  warrant  the  filing  of  the  bill  in  his  own  name,  that  the  cestui 
que  trusts  are  so  numerous  that  they  cannot,  without  great  inconvenience, 
be  brought  before  the  court.  The  character  of  the  transaction  sufficiently 
appears  upon  the  face  of  the  mortgage,  as  disclosed  in  the  bill. 


,  also,  that  it  was  a  part  of  the  original  contract  between  the  mortgagors 
and  mortgagee,  that  the  lenders  should  in  this  transaction  be  represented 
by  the  mortgagee  and  by  him  alone.  The  court  will  t-~  .,  *_terefore,  oblige 
him,  in  seeking  to  recover  the  money,  in  the  face  of  this  agreement,  to 
come  into  court  in  the  names  of  all  the  lenders. 

The  assignee  of  a  bankrupt  or  an  insolvent  is  a  necessary  party  to  a  bill  af- 
fecting the  property  of  such  bankrupt  or  insolvent,  because  the  property 
by  the  assignment  passes  to  and  vests  in  the  assignee. 

Are  the  receivers,  appointed  under  the  act,  entitled,  "An  act  to  prevent  frauds 
by  incorporated  companies,"  necessary  parties  to  a  bill  affecting  the  proper- 
ty of  the  company  of  which  they  are  appointed  the  receivers  f—Quere. 

The  property  of  the  company  does  not  vest  in  the  receivers,  nor  does  the  ap» 
pointment  of  receivers  necessarily  put  an  end  to  the  corporation. 

The  title  to  the  property  is  not  changed  by  the  appointment  of  the  receivers. 
A  power  only  is  delegated  to  the  receivers  to  take  charge  of  it  and  sell  it 

It  seems  that  the  receivers  may  sue  or  defend  in  the  name  of  the  corporation. 
"Where  the  receivers  were  appointed  after  a  decree  pro  confessohad  been  takes 
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against  the  corporation,  by  which  the  right  of  the  complainant  to  recover 
was  established,  Held,  that  the  receivers  were  not  necessary  parties,  and 
that  an  objection  made  by  a  third  party  to  the  bill  for  want  of  proper  par- 
ties on  that  ground,  would  not  be  sustained. 

If  the  receivers  should  ask  to  be  substituted  as  defendants,  with  the  view  of 
setting  up  a  defence,  the  court  would  permit  them  to  do  so  at  any  stage  of 
the  proceedings. 

Upon  a  bill  of  foreclosure,  a  subsequent  mortgagee  upon  the  same  premises, 
though  a  mere  trustee,  is  a  necessary  party.  It  is  not  enough  that  the 
cestui  que  trusts  are  before  the  court. 

But  where  the  property  subject  to  the  subsequent  mortgage  was  small,  and 
the  cestui  que  trusts  were  before  the  court,  an  objection"  for  want  of  parties, 
on  the  ground  that  the  trustee  was  not  a  party,  was  overruled,  inasmuch 
as  the  right  of  the  trustee  to  redeem  would  not  be  bound  by  the  decree. 

By  the  act  incorporating  the  Morris  Canal  and  Banking  Company,  they  were 
authorized  to  construct  a  canal  to  connect  the  waters  of  the  Delaware  with 
the  waters  of  the  Passaic.  By  a  subsequent  act,  the  company  were  author- 
ized "to  continue  the  Morris  canal  to  the  waters  of  the  Hudson,  at  or  near 
Jersey  City."  By  an  act  passed  January  twenty-eighth,  eighteen  hundred 
and  thirty,  the  company  were  authorized  to  borrow  money,  and  for  secur- 
ing the  due  payment  thereof,  to  hypothecate  byway  of  trust,  mortgage  or 
otherwise,  "the  Morris  canal,  with  all  its  privileges,  appendages  and  ap- 
pertenances,  and  all  the  property  and  chartered  rights  of  the  said  com- 
pany." The  company  having  made  a  loan,  executed  a  mortgage, by  author- 
ity of  the  said  act,  "  upon  all  and  singular  the  Morris  canal,  so  called, 
being  the  canal  authorized  by  the  laws  of  the  state  of  New  Jersey,  as  the 
said  canal  has  been  laid  out, through  the  several  counties  of  Warren, Sussex, 
Morris,  Essex,  and  Bergen,  in  the  said  state  of  New  Jersey,  and  being  now 
in  a  course  of  completion  from  the  Delaware  to  the  Hudson  river;  together 
with  all  and  singular  the  dams,  aqueducts,  locks,  planes,  culverts,  bridges, 
towing-paths,  embankments,  basins,  wharves,  docks,  waters,  water-courses, 
machinery,  privileges,  appendages  and  appertenances  thereto  belonging  or 
appertaining."  At  the  time  of  the  execution  of  the  mortgage,  the  canal  had 
not  been  constructed  from  the  Passaic  to  the  Hudson,  nor  had  the  land 
been  purchased  upon  which  the  canal  was  subsequently  constructed.  The 
route  had  been  surveyed,  though  a  part  of  the  route  was  subsequently 
varied. 

Held,  That  the  said  mortgage  covered  the  entire  canal  from  the  Delaware  to 
the  Hudson,  and  also  the  pier  at  Jersey  City,  which  was  constructed  upon 
land  purchased  after  the  execution  of  the  mortgage. 

Udd,  also,  That  the  feeder  of  the  canal  passed  by  the  said  mortgage  as  part 
and  parcel  thereof. 

If  a  subsequent  mortgagee,  or  his  agent,  had  notice  of  the  existence  of  a 
mortgage  from  the  Delaware  to  the  Passaic,  it  was  sufficient  to  put  him  up 
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• 
on  inquiry,  and  the  first  mortgagee  will  be  entitled  to  priority  upon  the 

whole  canal,  although  his  mortgage  was  not  duly  acknowledged  or  proved 
and  recorded. 

Held,  That  the  legislature,  by  giving  authority  to  the  company  to  execute  a 
mortgage, intended  to  invest  the  mortgagee  with  all  the  power  and  author- 
ity Incident  to  an  instrument  of  that  kind,  and  that  althoiigh  no  express 
authority  is  given  by  the  statute  to  sell  the  premises  by  virtue  of  the  said 
mortgage,  a  power  of  sale  is  to  be  inferred  from  the  authority  to  mortgage. 

THE  complainant,  on  the  twentieth  day  of  October,  eighteen 
hundred  and  forty-one,  filed  his  bill  of  complaint  for  foreclosure, 
Bale,  &c.,  on  a  mortgage  made  and  executed  to  him,  by  "  The 
Morris  Canal  and  Banking  Company,"  an  incorporated  com- 
pany of  the  state  of  New  Jersey. 

The  bill  sets  out  the  original  act  incorporating  the  said  com- 
pany, passed  the  thirty-first  day  of  December,  eighteen  hundred 
and  twenty- four,  and  the  several  supplements  thereto,  undmore 
particularly  the  supplement  passed  the  twenty-eighth  of  Janu- 
ary, eighteen  hundred  and  thirty,  entitled,  "  An  act  to  amend 
an  act,  entitled,  '  An  act  to  incorporate  a  company  to  form  an 
artificial  navigation  between  the  Passaic  and  Delaware  rivers, 
passed  the  thirty-first  day  of  December,  eighteen  hundred  and 
twenty-four,'  and  for  other  purposes." 

The  bill  then  states,  that  after  the  passage  of  the  said  last 
mentioned  act,  the  complainant,  by  the  request  and  in  pursu- 
ance of  the  authority  and  instructions  of  the  board  of  directors  of 
the  said  The  Morris  Canal  and  Banking  Company,  did  in  be- 
half of  the  said  company,  and  for  their  use,  negociate  a  loan  in 
the  city  of  Amsterdam  aforesaid,  of  seven  hundred  and  fifty 
thousand  dollars,  which  sum  was  handed  or  paid  over  to  the 
said  company;  and  the  said  The  Morris  Canal  and  Banking 
Company,  for  the  purpose  of  securing  the  re-payment  of  the 
said  capital  sum  of  seven  hundred  and  fifty  thousand  dollars, 
•with  interest  on  the  same,  made  and  executed  in  due  form  of 
law,  and  delivered  to  the  complainant,  their  certain  indenture 
of  mortgage,  bearing  date  the  twenty-ninth  day  of  March,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty, 
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and  made  between  the  said  The  Morris  Canal  and  Banking 
Company,  of  the  first  part,  and  the  complainant,  by  the  name 
and  description  of  Wilhetn  Willink,  junior,  of  the  city  of  Am- 
sterdam, in  the  kingdom  of  the  Netherlands,  merchant,  being 
the  agent  and  trustee  of  the  several  subscribers  to  the  loan 
therein  after  mentioned,  of  the  second  part;  and  in  and  by  the 
said  indenture  of  mortgage  it  is  recited  and  set  forth,  that 
whereas  the  complainant,  in  pursuance  of  the  authority  and 
instruction  of  the  board  of  directors  of  the  Morris  Canal  and 
Banking  Company,  had  on  behalf  of  the  said  company  lately 
negotiated  and  concluded  in  the  said  city  of  Amsterdam,  an 
agreement  for  a  loan  of  seven  hundred  and  fifty  thousand  dol- 
lars, to  be  advanced  by  the  subscribers  thereto  according  to  the 
sums  subscribed  by  each  of  them  respectively,  by  the  conditions 
of  which  agreement,  the  said  loan  was  to  bear  interest  at  the 
rate  of  five  per  centum  per  annum,  to  be  paid  half-yearly,  that, 
is  to  say,  on  the  first  day  of  July  and  on  thefirst  day  of  January 
in  each  year  until  its  reimbursement  ;  and  the  capital  sum  to 
be  reimbursed  by  five  e*qual  annual  installments,  commencing 
the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-six  ;  and  that  the  said  interest,  and1 
also  the  said  instalments  of  principal,  should  be  paid  in  Am- 
sterdam to  the  complainant,  representing  the  said  lenders,  or  to 
his  successor  or  successors  in  the  said  trust,  or  to  such  person  or 
persons  as  he  or  they  might  substitute  or  appoint  for  that  pur- 
pose; and  that  the  payment  thereof  should  be  secured  by  the 
pledge  and  hypothecation  of  the  Morris  Canal  belonging  to  the 
said  company,  with  its  appendages  and  appertenances,  and  the 
annual  revenues,  chartered  righs  and  property  of  the  said  com- 
pany therein  after  mentioned;  and  that  the  said  conditions  had 
been  approved  and  confirmed  by  the  board  of  directors  of  the 
said  company  ;  and  thereupon  the  said  indenture  of  mortgage 
witnessed  that  the  said  "The  Morris  Canal  and  Banking  Com- 

o 

pany,"  for  the  purpose  of  securing  the  reimbursement  of  the 
said  capital  sum,  and  the  due  payment  of  the  said  interest,  ac- 
cording to  the  conditions  of  the  said  agreement,  and  in  consider- 
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ation  of  the  sum  of  one  dollar,  to  them  in  hand  paid  by  the 
complainant,  the  receipt  whereof  was  thereby  acknowledged, 
and  in  pursuance  of  the  power  and  av;thority  for  that  purpose 
given  and  granted  to  them  by  the  laws  of  the  said  state  of 
New-Jersey,  had  granted,  bargained,  sold,  assigned,  transferred 
and  set  over,  and  by  the  said  indenture  of  mortgage  did  grant, 
bargain,  sell,  assign,  transfer  and  set  over  unto  the  complainant, 
his  heirs,  executors,  administrators,  successors,  substitutes  and 
assigns,  for  the  benefit  of  the  said  lenders,  all  and  singular  the 
said  Morris  Canal,  so  called, .being  the  canal  authorized  by  the 
laws  of  the  state  of  New-Jersey,  as  the  canal  had  been  laid  out, 
through  the  several  counties  of  "Warren,  Sussex,  Morris,  Essex 
and  Bergen,  in  the  said  state  of  New-Jersey,  and  being  then  in 
a  course  of  completion  from  the  Delaware  to  the  Hudson  river, 
together  with  all  and  singular  thedams,acqueducts,locks,planes, 
culverts,  bridges,  towing-paths,  embankments,  basins,  wharves, 
docks,  waters,  water-courses,  machinery,  privileges,appendages 
and  appertenances  thereto  belonging  or  appertaining,  and  also 
the  chartered  rights  of  the  said  company,  and  all  the  tolls,  in- 
come, revenues  and  profits  accruing,  or  which  should  or  might 
at  any  t.ims  thereafter  accrue  or  arise  from  the  said  canal;  and 
also  all  the  lands,  tenements  and  other  properties  of  them  The 
Morris  Canal  and  Banking  Company,  whatsoever  and  whereso- 
ever, and  the  reversion  and  reversions,  remainder  and  remain- 
ders, rents,  issues  and  profits  thereof,  and  of  every  part  and  par- 
cel thereof,  and  all  the  estate,  right,  title,  interest,  property,claim 
and  demand,  as  well  at  law  as  in  equity,  of  them  The  Morris 
Ciinal  and  Banking  Company,  of,  in  and  to  the  same,  and 
every  part  and  parcel  thereof;  to  have  and  to  hold  all  and  sin- 
gular the  said  granted  and  assigned  premises  unto  the  com- 
plainant, his  heirs,  executors,  administrators,  successors,  substi- 
tutes and  assigns,  to  his  and  their  proper  use  and  benefit,  aa 
fully  and  effectually,  to  all  intents  and  purposes,  as  they  The 
Morris  Canal  and  Banking  Company  were  seized,  possessed  or 
entitled  unto,  or  could  in  any  manner  grant,  convey,  assign  and 
transfer  the  same — upon  trust,  nevertheless,  for  the  benefit  and 
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behoof  of  the  several  lenders,  their  respective  executors,  admin- 
istrators and  assigns,  in  proportion  to  the  sums  by  them  respect- 
ively advanced,  or  to  be  advanced,  on  account  of  the  said  loan  ; 
Provided  always,  and  the  said  indenture  of  mortgage  was  and 
is  upon  the  condition,  that  if  the  said  The  Morris  Canal  and 
Banking  Company,  or  their  successors,  should  well  and  truly 
pay  to  the  complainant,  his  executors,  administrators  and  as- 
signs, representing  the  said  lenders,  or  to  his  successor  or  suc- 
cessors in  that  trust,  or  to  such  person  or  persons  as  he  or  they 
should  substitute  and  appoint  for  the  receipt  of  the  same,  the 
aforesaid  capital  sum  of  seven  hundred  and  fifty  thousand  dol- 
lars, by  five  equal  annual  installments,  commencing  on  the  first 
day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-six,  and  also  the  annual  interest  on  so  much 
of  the  said  capital  sum  as  should  from  time  to  time  remain  un- 
extinguished  and  not  reimbursed,  to  be  computed  at  the  rate  of 
five  per  centum  per  annum,  and  to  be  paid  half-yearly,  that  i8 
to  say,  on  the  first  day  of  July  next  succeeding  the  date  of  said 
indenture  of  mortgage,  and  laalf-yearly  thereafter ;  such  reim- 
bursement of  said  capital  sum,  and  such  half-yearly  payments 
of  interest,  to  be  made  in  the  said  city  of  Amsterdam ;  then 
that  the  said  indenture  of  mortgage,  and  the  estate  thereby 
granted,  and  every  act,  matter  and  thing  therein  contained,  should 
cease  and  be  mill  and  void  to  all  intents  and  purposes ;  and  the 
said  The  Morris  Canal  and  Banking  Company,  for  themselves 
and  their  successors,  by  the  said  indenture  of  mortgage,  did 
covenant,  promise  and  agree  to  and  with  the  complainant,  his 
executors,  administrators,  substitutes  and  asssigns,  representing 
the  said  lenders,  that  they  the  said  Morris  Canal  and  Banking 
Company,  and  their  successors,  should  and  would  well  and  truly 
reimburse,  pay  and  discharge  the  said  principal  sum  and  inter- 
est, at  the  times  and  in  the  manner  in  the  said  indenture  of 
mortgage  specified,  .and  herein  before  set  forth  ;  and  it  was  also 
by  the  said  indenture  of  mortgage  expressly  declared  and  agreed 
by  and  between  the  parties  thereto,  that  if  default  should  at  any 
time  be  made  in  the  payment  of  the  said  capital  sum  and  in- 
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terest,  or  either  of  them,  or  any  part  thereof,  according  to  the 
true  intent  and  meaning  of  the  said  indenture  of  mortgage,  then 
and  in  that  case,  and  as  often  as  such  default  should  be  made,  it 
should  be  lawful  for  the  complainant,  his  heirs,  executors,  sub- 
stitutes or  assigns,  representing  the  said  lenders,  or  such  person 
or  persons  as  shall  or  may  have  succeeded  to  the  said  trust,  to 
enter  upon  and  to  have,  hold,  use  and  enjoy,  the  said  canal,  with 
its  appendages  and  appertenances,  and  all  and  every  of  the 
premises  granted  and  assigned  by  the  said  indenture  of  mort- 
gage, and  to  take  and  receive  the  revenues,  tolls,  rents,  issues 
and  profits  thereof,  in  as  full  and  ample  a  manner,  to  all  in- 
tents and  purposes,  as  they  the  said  Morris  Canal  and  Banking 
Company,  or  the  stockholders  therof,  could  or  might,  have,  hold, 
use,  enjoy,  take  and  receive  the  same. 

That  on  the  twenty-ninth  day  of  March,  in  the  year  of  our 
Lord  vone  thousand  sight  hundred  and  thirty,  before  William 
II.  Maxwell,  a  commissioner  to  take  the  acknowledgment  of 
deeds,&c.,personallyappeared  Cadwallader  D.Colden,with  whom 
the  said  commissioner  was  personally  acquainted,  and  who  was 
known  to  said  commissioner  to  be  the  president  of  the  corpora- 
tion styled  "  The  Morris  Canal,  and  Banking  Company,"  the 
grantors  named  in  the  said  indenture,  and  who  as  such  presi- 
dent is  a  subscribing  witness  to  the  execution  of  the  said  inden- 
ture ;  and  the  said  commissioner  having  first  made  known  to 
him  the  contents  of  said  indenture,  and  the  said  Cadwallader 
D.  Colden  being  by  said  commissioner  duly  sworn,  did  depose 
and  say,  that  the  seal  affixed  to  said  indenture  was  the  corpo- 
rate seal  of  the  said  company,  that  the  same  was  so  affixed 
thereto  by  the  authority  and  order  of  the  board  of  directors  of 
the  said  company,  and  that  he  as  such  president  subscribed  his 
name  as  a  witness  to  such  execution. 

That  on  the day  of  March,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  thirty,  the  said  indenture  of 
mortgage  was  duly  entered  of  record  in  the  office  of  the  secre- 
tary of  state  of  the  state  of  New- Jersey. 

That  the  interest  on  the  said  capital  sum  of  seven  hundred 
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and  fifty  thousand  dollars,  mentioned  in  the  said  indenture  of 
mortgage,  and  intended  to  be  secured  thereby,  has  been  paid 
Ly  the  said  "  The  Morris  Canal  and  Banking  Company"  up  to 
the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty  one ;  that  one  half-year's  interest  on 
the  said  capital  sum  of  money  became  due  and  payable  on  the 
first  day  of  July  last,  according  to  the  conditions  of  the  said 
indenture  of  mortgage;  that  the  same  amounts  to  the  sum  of 
eighteen  thousand  seven  hundred  and  fifty  dollars;  that  the 
same,  or  any  part  thereof,  has  not  been  paid  or  satisfied  ;  that 
the  whole  amount  of  the  said  capital  sum  of  seven  hundred 
and  fifty  thousand  dollars,  with  interest  for  the  same  from  the 
first  day  of  January,  eighteen  hundred  and  forty-one,  remains 
unpaid  and  unsatisfied. 

That  the  said  The  Morris  Canal  and  Banking  Company  have, 
at  all  times  possessed  and  enjoyed,  and  that  the  said  company 
do  still  possess  and  enjoy,  all  and  singular  the  said  canal  t.nd 
the  said  mortgaged  lands  and  premises,  appendages  and  apper- 
tenanccs,  and  chartered  rights  of  said  company,  and  that  they 
have  always  received,  and  still  do  receive,  the  rents,  issues  and 
profits  thereof. 

That  the  complainant  .has  been  informed  and  believes,  that 
the  said  The  Morris  Canal  and  Banking  Company,  by  their 
certain  indenture  of  mortgage,  bearing  date  the  seventh  day  of 
October,  eighteen  hundred  and  forty,  mortgaged  to  the  State  of 
Indiana,  one  of  the  United  States  of  America,  all  the  several 
tracts  or  parcels  of  land  and  premises,  situated,  lying  and  being 
in  the  counties  of  Warren,  Sussex,  Morris,  Passaic,  Essex  and 
Hudson,  constituting  the  Morris  Canal  from  the.  Delaware  river 
to  the  Hudson  river,  together  with  all  the  lands,  locks,  inclined 
planes,  docks,  wharves  and  appcrtenances  thereunto  belonging, 
and  being  part  of  the  premises  mortgaged  to  the  complainants 
as  aforesaid ;  which  said  mortgage  appears  to  be  conditioned  for 
the  payment  of  nine  hundred  and  sixty  thousand  dollars,  and 
for  the  payment  of  certain  other  sums  of  money,  and  for  the 
return  of  certain  stocks,  and  for  the  delivery  of  a  certain  (juan- 
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tity  of  iron,  as  in  said  mortgage  mentioned  and  set  forth;  but 
the  complainant  insists  and  charges,  that  the  said  indenture  of 
mortgage  to  the  State  of  Indiana,  is  subsequent  in  date  and 
registry  to  the  complainant's  mortgage,  and  that  the  com- 
plainant's mortgage  is  entitled  to  priority  in  payment  over  the 
same. 

That  the  complainant  lias  been  informed  and  believes,  that 
the  said  "The  Morris  Canal  and  Banking  Company  hare  exe- 
cuted and  delivered  to  theState  of  Indiana  a  certain  other  mort- 
gage, bearing  date  on  or  about  the  sixth  day  of  October,  in  the 
year  eighteen  hundred  and  forty,  which  mortgage  purports  to 
be  of  and  for  the  Morris  Canal  from  Newark  to  Jersey  City, 
with  the  appertenances,  lands,  docks  and  wharves,  and  being 
also  for  part  of  the  premises  mortgaged  to  the  complainant,  as 
aforesaid,  and  is  conditioned  for  the  delivery  by  the  s^aid  Morris 
Canal  and  Banking  Company  to  the  said  State  of  Indiana,  of 
one  hundred  and  ninety  thousand  dollars  of  the  five  per  cent. 
Indiana  sterling  bonds,  according  to  contract  between  the  par- 
ties; that  is  to  say,  forty  thousand  dollars  on  the  first  day  of 
January,  eighteen  hundred  and  forty-one  ;  fifty  thousand  dol- 
lars on  the  first  day  of  July,  eighteen  hundred  and  forty-one; 
fifty  thousand  dollars  on  the  first  day  of  Januanr,  eighteen 
hundred  and  forty-two;  and  fifty  thousand  dollars  on  the  first 
day  of  July,  eighteen  hundred  and  forty-two;  but  the  com- 
plainant insists  that  the  said  last  mentioned  mortgage,  is  sub- 
sequent in  date  and  registry  to  the  complainant's  said  mort- 
gage, and  that  the  complainant's  mortgage  is  entitled  to  pri- 
ority in  payment  over  the  same." 

The  bill  then  sets  out  several  judgments  against  the  said 
"The  Morris  Canal  and  Banking  Company;"  one  in  the  su- 
preme court  of  judicature  of  the  state  of  New  Jersey,  in  the 
term  of  September,  eighteen  hundred  and  forty-one,  for  eleven 
thousand  dollars  and  upwards,besides  costs,in  favor  of  William 
Curtis  Noyes,  Thomas  G.  Talmadge  and  Henry  Yates ;  a  judg- 
ment in  the  said  supreme  court  against  the  said  company,in  the 
same  term  of  September,  in  favor  of  Abraham  Richards  and 
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David  Selden,  for  t lie  sum  of  thirty-nine  thousand  three  hun- 
dred and  ninety-live odollars  and  fifteen  cents,  or  thereabouts, 
besides  costs  of  said  suit,  and  which  remain  uncancelled  of 
record. 

The  prayer  of  the  bill  is,  that  the  said,  "The  Morris  Canal 
and  Banking  Company"  may  be  decreed  to  pay  to  the  com- 
plainant, as  such  trustee,  as  aforesaid,  the  said  principal  sum 
of  seven  hundred  and  fifty  thousand  dollars,  mentioned  in  and 
intended  to  be  secured  by  his  said  indenture  of  mortgage,  and 
also  the  said  sum  of  eighteen  thousand  seven  hundred  and  fifty 
dollars  of  interest  money  due  on  the  said  principal  sum  as  afore- 
said, with  the  difference  in  the  rate  of  exchange  between  the 
city  of  New  York  and  the  city  of  Amsterdam,  where  the  said 
sums  arc  payable,  and  all  interest  moneys  to  grow  due  on  the 
aforesaid  principal  sum,  wrh  the  difference  of  exchange  as 
aforesaid,  together  with  all  the  complainant's  costs  and  charges 
in  this  behalf  sustained,  by  a  short  day  to  be  appointed  by  this 
honorable  court,  and  in  default  thereof  that  the  said  defendants, 
and  each  of  them,  and  all  persons  claiming  or  to  claim  under 
them  or  either  of  them,  may  be  foreclosed  of  and  from  all  equity 
of  redemption  and  claim  of,  in  and  to  all  and  singular  the  said 
mortgaged  premises  mentioned  and  contained  in  the  complain- 
ant's said  indenture  of  mortgage,  and  every  part  and  parcel 
thereof,  with  the  appcrtenances,  and  may  deliver  over  unto 
the  complainant  all  deeds,  demises,  writings,  books,  records  and 
archives  relating  to  or  concerning  the  same,  and  that  all  and 
singular  the  said  canal  of  the  Morris  Canal  and  Banking  Com- 
pany, together  with  all  and  singular  the  dams,  aqueducts,  locks, 
planes,  culverts,  bridges,  towing-paths,  embankments,  basins, 
wharves,  docks,  waters,  wrater-courses,  machinery,  privileges, 
appendages  and  appertenanccs  thereto  belonging  or  apper- 
taining, and  all  the  chartered  rights  of  the  said  company,  and 
all  the  tolls,  income,  revenues  and  profits  accruing,  or  which 
at  any  time  hereafter  shall  or  may  accrue  or  arise  from  the  said 
canal ;  and  also  all  the  lands,  tenements  and  other  properties  of 
them  the  said  Morris  Canal  and  Banking  Company,  whatsoever 
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and  wheresoever,  and  whereof  the  said  company  was  seized  or 
possessed  on  the  said  twenty-ninth  day  of 'March,  eighteen  hun- 
dred and  thirty,  the  time  of  the  date  and  execution  of  the  com- 
plainant's said  indenture  of  mortgage,  and  mentioned  and  con- 
tained in  or  comprehended  thereby,  may  by  the  order  and  de- 
cree of  this  court  be  sold,  and  out  of  the  moneys  arising  from 
a  sale  thereof  the  complainant  may  be  paid  for  the  benefit  of 
the  aforesaid  lenders  thereof,  the  aforesaid  capital  sum  of  seven 
hundred  and  fifty  thousand  dollars,  mentioned  in  and  intended 
to  be  secured  by  the  complainant's  aforesaid  indenture  of  mort- 
gage, and  also  the  said  sum  of  eighteen  thousand  seven  hun- 
dred and  fifty  dollars  now  due  and  unpaid  for  interest  on  the 
said  capital  sum,  as  aforesaid,  and  all  the  interest  money  here- 
after to  grow  due  on  the  said  capital  sum,  with  the  difference 
in  the  rate  of  exchange,  as  aforesaid,  together  with  all  the  com- 
plainant's costs  and  charges  in  this  behalf  sustained,  and  that 
the  complainant  may  have  such  other  and  further  relief  in 
the  premises  as  shall  be  agreeable  to  equity  and  good  con- 
science. 

The  complainant  took  a  decree  pro  confesso,  bearing  date 
the  twenty-ninth  day  of  January,  eighteen  hundred  and  forty- 
two,  against  all  the  defendants  except  the  said  State  of  In- 
diana. 

On  the  twelfth  day  of  July,  eighteen  hundred  and  forty- 
two,  the  State  of  Indiana  filed  an  answer  to  the  complainant's 
Lil 

The  answer  admits  the  existence  of  a  supposed  indenture 
of  mortgage,  purporting  to^be  made  by  the  Morris  Canal  and 
j  Banking  Company  to  the  complainant,  as  set  out  in  his  bill  of 
complaint,  but  insist,  by  way  of  defence,  that  the  said  mortgage 
is  usurious  and  void  ;  that  if  valid,  the  complainant,  being  a 
mere  trustee,  cannot  maintain  a  suit  thereon  in  his  own  name, 
but  must  unite  with  him  his  cestui  que  trusts.  That  the  com- 
plainant's mortgage  is  a  lien  only  upon  that  part  of  the  canal 
between  the  city  of  Newark  and  the  river  Delaware,  and  that 
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that  part  of  the  canal  lying  between  the  city  of  .Newark  and 
Jersey  City,  with  the  docks,  wharves  and  piers  connected  there, 
with,  were  constructed,  and  the  land  purchased,  after  the  date 
of  the  complainant's  mortgage,  and  were  not  included  in  or 
covered  by  the  same.  That  the  feeder  of  the  said  canal,  ex- 
tending about  three  miles  in  length,  from  Ryerson's  pond  to  the 
canal  at  Pompton,  was  excavated,  and  the  titles  to  the  lauds 
over  which  the  said  feeder  runs  were  purchased,  after  the  date 
of  the  complainant's  mortgage,  and  that  the  said  mortgage  is 
no  lien  thereon. 

The  answer  also  sets  out  various  mortgages  executed  by  tho- 
Morris  Canal  and  Banking  Company  to  the  said  defendants, 
upon  the  canal  and  its  appendages,  which  it  insists  are  valid 
liens  upon  the  entire  work,  and  are  the  first  incumbrances  upon 
that  part  of  the  canal  between  Newark  and  Jersey  City,  with 
its  wharves,  docks  and  piers,  and  also  upon  the  Pompton  feeder. 

Admits  the  several  judgments  stated  in  the  bill,  but  insists 
that  the  defendants'  mortgages  are  entitled  to  priority  over 
the  said  judgments.  Denies  all  fraud,  &c. 

To  this  answer  the  complainant  filed  his  replication  in  the 
usual  form. 

On  the  eleventh  of  August,  eighteen  hundred  and  forty-two, 
the  complainant  entered  the  usual  rule  to  close  testimony.  No 
testimony  was  taken  by  eithei  party  within  the  time  limited  by 
the  said  rule. 

At  October  term,  eighteen  hundred  and  forty-two,  the  agent 
of  the  State  of  Indiana  presented  a  petition  for  leave  to  file  a 
supplemental  answer,  in  order  to  set  forth  certain  facts  to  estab- 
lish u&ury  in  the  complainant's  mortgage,  which  were  unknown 
to  the  defendant  at  the  time  of  filing  the  answer ;  and  also  for 
further  time  to  take  testimony.  The  court,  after  argument,  al- 
lowed fifty  days  from  the  time  for  the  examination  of  witues- 
EC3  touching  the  matters  set  out  in  the  answer,  excepting  such 
p  rts  thereof  as  relate  to  the  usury  therein  setfortli,  but  deuicJ 
t.ic  remaining  prayer  of  the  petition. 
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Depositions  having  been  taken  by  botli  parties,  the  cause 
came  on  for  final  hearing  at  July  term,  eighteen  hundred  and 
forty-three,  upon  bill,  answer,  replication  and  proofs. 

A.  Whitehead,  David  JB.  Ogden  and  Vroom,  for  complain 
ant. 

B.  Williamson,  H.   W.  Green  and  I.  EL.    Williamson,  for 

defendants. 

The  counsel  of  the  defendants  objected  to  the  hearing  for 
want  of  proper  parties  to  the  bill.  They  insisted, 

1.  That  the  cestui  que  trusts  of  the  complainant  should  have 
been  made  parties. 

6  Mad,  144,  228  ;  Free,  in  Chan.  275  ;  1  Ball  andB.  180 ; 
2  John.  Chan.  238  ;  3  Paige,  280 ;  1  Green's  Chan.  305  ;  4 
Con.  Eng.  Chan.  641 ;  1  Hid,  480  ;  1  Paige,  20,  24 ;  4  Mad. 
186 ;  CaVoert  on  Parties,  184. 

2.  The  receivers  of  the  Morris  Canal  and  Banking  Company 
are  necessary  parties. 

Elmer's  Dig.  32 ;  19  Vesey,  615  ;  1  Con.  Eng.  Chan.  410 ; 
Calvert  on  Parties,  110;  18  Vesey,  424  ;  4  Vesey,  387;  Mit- 
ford's  Pleading,  66  ;  1  Her.  361 ;  1  Vesey  and  B.  545 ;  2 
Brown's  C.  C.  276  ;  2  Con.  Eng.  Chan.  501 ;  10  Hid.  75  ;  12 
Vesey,  58 ;  2  Dickens,  738 ;  4  Mad.  Ill .  4  Con.  Eng.  Chan. 
327; 'G  Mad.  170. 

3.  Samuel  Merrill,  the  president  of  the  State  Bank  of  India- 
na, the  last  mortgagee,  is  a  necessary  party. 

3  John.  Chan.  459  ;  Halst.  Dig.4Al :  3  Vesey,  314 ;  2  Bro. 
276 ;  4  John.  Chan,.  605  ;'  11  Wheaton,  604 ;  Cooper's  Eg.  Plt 
•33,  34;  /Story's  Eq.  PL  74,  75  ;  Mitford,  144. 

For  the  complainant  it  was  insisted  — 

1.  That  the  cestui  qui  trusts  are  not  in  all  cases  essential  par- 
ties. The  court  will  look  at  the  nature  of  the  contract,  at 
its  character,  at  the  number  and  situation  of  the  parties  in  in 
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terest.  The  mortgagee,  by  the  terras  of  this  contract,  has  entire 
control  of  the  mortgage.  He  represents  the  lenders.  It  is  not 
the  case  of  an  ordinary  trust. 

2  John.  Chan.  197,  238  ;  4  Paige,  34  ;   Coopers  Eq.  PL  40; 

1  JBrowii's  C.  C.  101 ;  Calvert  on  Parties,  124 ;  8  Brown's  P. 

C.  146 ;  4  Russell,  372  ;  1  John.    Chan.  349,  437 ;  11  Vesey, 

429 ;  Story's  Eq.  PL  150,  191 ;  3  Vesey,  560 ;  3  P.  W.  32 ;  3 

Vesey,  76  ;  1  Sch.  and  Lef.  176  ;  4  Mad.  186. 

2.  The  receivers  are  not  necessary  parties.     They  have  no 
interest,  legal  or  equitable,  in  the  property.     They  cannot  re- 
deem.    They  may  defend  in  the  name  of  the  company.    They 
were  appointed  after  the  decree  pro  confesso     The   appoint- 
ment of  an  assignee  pendente  lite,  will  not  stop  or  vary  a  suit 
in  equity :  Story's  Eq.  PL  150,  2S1. 

The  receivers  are  chargeable  with  notice,  and  should  apply 
to  be  heard  if  they  desire  it :  5  John.  Chan.  89  ;  1  Ibid,  580  ; 
Story's  Eq.  PL  76. 

3.  At  this  stage  of  the  cause,  the  objection  that  Samuel  Mer- 
rill is  a  necesary  party,  cannot  be  sustained.     The  answer  denies 
that    the    complainant's    mortgage   covers   t"he  property    in- 
cluded in  the  Merrill  mortgage.     If  so,  he  is  not  a  necessary 
party. 

The  court,  after  argument,  overruled  all  the  objections  for 
want  of  parties,  and  directed  the  cause  to  proceed.  The  cause 
thereupon  came  on  to  be  heard  upon  the  pleadings  und  proofs. 

For  the  complainant,  it  was  insisted,  that  the  complainant's 
mortgage  was  a  lien  upon  the  entire  canal,  with  its  appendages. 
It  was  so  intended  by  the  parties,  and  the  mortgage  by  its  terms, 
covers  the  whole  work.  The  company  had  no  power  to  mort- 
gage a  part  of  the  canal ;  the  authority  given  by  the  act  is  to 
mortgage  the  canal,  with  its  privileges,  appendages,  and  char- 
tered rights,  as  one  entire  thing.  The  chartered  rights  cannot 
be  divided  ;  it  was  never  so  designed  by  the  legislature,  nor  can 
the  canal  be  used  advantageously  if  divided,  or  any  part  of  it 
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be  held  without  the  chartered  rights.  If  the  land  at  the  date 
of  the  mortgage  was  not  conveyed  to  the  company,  the  right 
to  acquire  it  was  vested  in  them  by  the  survey.  Having  the 
right  to  the  title,  and  the  authority  to  mortgage,  the  inoum- 
brauce  is  valid,  though  the  title  to  the  land  was  not  vested  in 
them.  The  mortgage  is  not  upon  the  land,  but  upon  the  canal 
and  its  appendages. 

Upon  the  same  principle,  the  Pompton  feeder,  though  the 
title  to  the  property  was  acquired,  and  the  work  constructed 
after  the  mortgage,  must  pass  as  an  appendage  of  the  canal.  If 
not,  the  whole  work  in  the  hands  of  the  mortgagee  might  be 
rendered  utterly  valueless. 

.-  The  canal  company,  and  those  claiming  under  them,  are 
estopped  from  setting  up,  that  the  mortgage  does  not  cover  the 
entire  canal  with  all  its  appendages.  The  mortgage  deed  in 
term's,  conveys  the  whole,  and  they  are  by  it  estopped  from 
denying  that  they  had  title  at  the  date  of  the  mortgage.  Coka 
Litt.  476 ;  6  Mod.  258 ;  12  John.  201 ;  1  John.  Gas.  90  ;  13 
John.  316 ;  3  P.  FF.-371 ;  2  Mod.  115. 

The  mortgages'to  Indiana  are  not  valid  ;  the  debt  arose  from 
the  canal  company  trafficking  in  the  Indiana  bonds ;  the  charter 
gives  them  no  authority  for  that  purpose. 

These  mortgages,  moreover,  were  given  not  to  secure  a  loan, 
but  a  pre-existing  debt,  and  at  a  time  when  the  company  was 
insolvent ;  they  are  therefore  void  by  the  statute.  Elmer  32, 
sec.  2. 

There  should  be  a  decree  for  the  sale  of  the  canal,  with  its 
appendages  and  chartered  rights — of  all  the  property  covered 
by  the  mortgage.  The  act  under  which  the  loan  was  made 
and  the  mortgage  given,  declares  that  the  security  shall  be  by 
way  "of  mortgage."  This  gives  to  the  mortgagee  all  the  rights 
that  any  other  mortgagee  would  have.  It  necessarily  involves 
a  power  to  sell.  The  mortgage  will  have  all  the  incidents  per- 
taining to  a  mortgage  at  common  law.  An  authority  in  the 
court,  to  direct  the  sale  of  the  mortgaged  premises,  by  virtue  of 
the  mortgage,  is  necessarily  involved. 
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For  the  defendants.  The  validity  of  the  defendants'  mortga- 
ges are  not  impeached  by  the  bill,  nor  in  any  way  brought  into 
question  by  the  pleadings.  No  usury  is  charged,  no  insolvency 
of  the  company.  Had  these  charges  been  made  in  the  bill, 
the  defendants  would  have  had  the  benefit  of  their  answer.  Of 
this  thsy  cannot  be  deprived,  nor  can  the  complainants  go  into 
proof  of  matters  not  charged  in  the  pleadings.  9  Con.  Enq. 
Chan.  409  ;  2  Mad.  Chan.  438 ;  13  Vesey,  477 ;  3  Suoans.  471 ; 
2  Ball  and  B.  49  ;  6  John.  543,  559. 

The  complainant's  mortgage  does  not  cover  that  part  of  the 
canal  lying  between  Newark  and  Jersey  City.  In  terms,  it 
covers  only  so  mucli  as  was  then  laid  out,  and  in  the  course  of 
completion.  The  land  over  which  the  canal  was  constructed, 
between  Newark  and  Jersey  City,  had  not  been  purchased. 
The  route  had  been  surveyed,  but  a  part  of  it  was  subsequently 
changed,  and  the  laying  out  was  not  completed  until  the  sur- 
vey was  filed  in  the  secretary  of  state's  office.  They  had  no 
title  to  the  land.  A  title  not  in  esse  at  the  time,  will  not  pass 
by  deed.  If  there  be  a  warranty,  it  may  operate  at  a  convey- 
ance, by  way  of  estoppel. 

The  Pompton  feeder,  six  miles  in  length,  is  not  embraced  ic 
the  mortgage,  no  reference  whatever  is  made  to  it.  Authority 
to  cbarge  tolls  upon  that  feeder,  was  conferred  upon  the  com- 
pany by  an  act  passed  on  the  fifth  of  March,  eighteen  hundred 
and  thirty-six,  subsequent  to  the  date  of  the  complainant's 
mortgage.  ' 

Nor  does  the  mortgage  embrace  the  wharf  or  pier  at  Jersey 
City.  It  appears  by  the  minutes  of  the  compny,  that  the  pier 
was  not  originally  contemplated  by  the  company.  It  is  not 
necessarily  a  part  or  an  appendage  of  the  canal,  but  a  distinct 
and  independent  work. 

The  acknowledgment  of  the  complainant's  mortgage  is  de- 
fective. The  New- York  commissioner  had  no  authority  to 
take  the  acknowledgment.  The  president  of  the  company,  who 
ir.ade  the  acknowledgment,  resided  at  the  time  in  New-Jersey ; 
Elmers  Dig.  83,  sec.  5 ;  Ibid.  89,  sec.  1 ;  Cowjw,  26. 
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The  mortgage  is  not  duly  recorded.  The  act  authorizing  the 
mortgage,  requires  it  to  be  recorded  in  the  office  of  the  secretary 
of  state;  but  it  did  not  repeal  pre-existing  laws,  which  require 
all  mortgages  to  be  recorded  in  the  counties  where  the  land  lies. 

The  title  to  land  passes  by  that  mortgage,  and  it  should  Inve 
been  recorded  in  each  of  the  counties  through  which  the  canal 
passes. 

The  repeal  of  existing  statutes  by  implication,  is  not  favored. 
It  can  only  be  by  necessary  implication  :  10  Viner,  525,  pi.  132 ; 
G  Bac.  Ah.  "Statute,"  D. ;  11  Rep..'®&\  Dyer,  343—7,1; 
Blac.  Com.  89;  9  Co  wen,  437 ;  Dwarris  on'Stat.  674. 

A  registry  not  authorized,  or  made  upon  a  defective  acknowl- 
edgment, is  not  constructive  notice  of  the  existence  of  a  mort- 
gage: I  John.  Chan.  300;  Ualst.  Dig.  "  Mortgage,"  280,  1; 

1  John.  390  ;  1  Sc/io.  and  Lef.  157  ;  Sugden  on  Yen.  527  ;  2 
Binney,  40. 

There  was  no  actual  notice.  The  agent  of  the  defendants 
denies  all  knowledge  of  the  execution  of  a  mortgage  upon  that 
part  of  the  canal  between  Newark  and  Jersey  City.  The  no- 
tice must  be  clear  and  undoubted,  and  according  to  the  fact ; 

2  Sugden  on  Ven.  223,  4. 

There  is  no  estoppel.  Unless  there  be  a  warranty  express  or 
implied,  the  estoppel  does  not  operate.  There  is  here  no  war- 
ranty. The  word  give  implies  a  warranty,  but  the  word  grant 
does  not :  14  John.  193  ;  7  Greenleaf,  90  ;  5  Greenleaf,  227 ; 
4  Wendell,  622  ;  7  John.  258  ;  4  Cruise's  Dig.  295  ;  2  Gained 
C.  E.  188  ;  2  Binney,  95 ;  8  Paige,  861 ;  4  Cowen,  599. 

The  court  of  chancery  has  no  power  to  decree  a  sale  of  the 
canal.  The  act  authorizing  the  mortgage  gives  no  such  power. 
None  exists  at  the  common  law,  independent  of  the  act.  At  the 
common  law  the  company  might  have  mortgaged  the  canal, 
but  no  sale  could  be  made  under  it.  The  only  remedy  would 
be  by  sequestration.  The  mortgagee  might  be  put  in  posses- 
sion of  the  rents  and  profits,  or  a  receiver  might  be  appointed 
by  the  court ;  Saxton,  545  :  4  Vesey.  430,  note  a.  ;  32  Eng. 
Com,  Law,  194 ;  13  Serg.  and  R.  210. 
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THE    CHANCELLOR.      The    original  act  incorporating  the 
Morris  Canal  and  Banking  Company,  was  passed  on  the  thirty- 
first  of  December,  eighteen   hundred  and  twenty-four.      The 
object  of  the  incorporation  was  to  construct  a  canal  from  the 
Delaware  river  at  Easton,  to  the  tide  waters  of  the  Pass'aic  at 
Newark.     The  capital  was  fixed  at  one  million  of  dollars,  and 
the  other  provisions  of  the  act  were  such  as  are  usual  and  ne- 
cessary for  carrying  out  the  object.       By  a  subsequent   act, 
passed  the  twenty -sixth  of  January,  eighteen   hundred  and 
twenty-eight,power  was  given  to  extend  the  canal  from  Newark 
to  the  Hudson  river.     After  this-  work  had  been  progressed  in, 
like  most  other  undertakings  of  the  like  character,  it  was  ascer- 
tained that  the  cost  would  exceed  the  estimated  suin  ;  that  it 
would  be  necessary  to  borrow  money  to  complete  it.   The  first 
act  authorizing  the  borrowing  of  money,  was  passed  on  the 
twenty -third  of  February,  eighteen  hundred  and  twenty -nine. 
It  authorized  the  company  toborrowfivehundred  thousand  dol- 
lars, and  to  issue  therefor  their  post  notes  at  six  per  cent.,  and  to 
secure  the  same  by  assignment,  conveyance   or  transfer  of 
the  canal,  with  its  appendages  and  chartered  rights.     It  is  un- 
derstood this  money  was  borrowed  under  the  act,  but  has  since 
been  repaid,  and  no  question  under  it  has  arisen  or  can  arise. 
It  is  observable  that  no  further  loans  were  made  under  this  act, 
but  on  the  twenty-eighth  of  January,   eighteen  hundred  and 
thirty,  a  further  act,  varying  the  provisions  of  the  former  on  this 
subject,  was  passed,  not  limiting  the  sum,  but  authorizing  the 
company  to  borrow  such  sum  as  should  appear  to  the  board  of 
of  directors  proper  and  necessary.  For  securing  the  amount  so 
borrowed,  with  interest,  the  company  was  authorized  to  pledge 
or  hypothecate  by  way  of  mortgage,  trust  or  otherwise,  how- 
soever, the  Morris  Canal,  with  all  its  privileges,  appendages  and 
appertenances,and  all  the  property  and  chartered  rights  of  the 
said  company.     In  case  of  default  in  payment,  authority  was 
given  by  the  said  act,  for  the  person  or  persons    making  such 
loan,  by  due  process  of  law,  to  acquire  and  have  and  hold,  use 
and  enjoy  the  said  canal,  with  its  appendages,  appertenan- 
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ces,  and  the  property  of  the  company,  and  take  and  receive  the 
tolls,  rents,  issues  and  profits  thereof,  during  the  whole  residua 
of  the  term  for  which  thecompany  was  chartered  or  incorpora- 
ted, in  as  full  and  ample  a  manner  as  the  stockholders  of  the 
company  might  enjoy  the  same,  subject  to  the  restrictions 
contained  in  the  charter.  It  is  under  this  act  that  the  loan 
was  made,  on  which  the  controversy  in  this  cause  arises.  On 
the  twenty-ninth  of  March,  eighteen  hundred  and  thirty,  a  few 
months  after  the  passage  of  the  last  named  act,  this  company, 
through  the  agency  of  the  complainant,  effected  a  loan  at  Am- 
stu'dern,  in  Holland,  of  seven  hundred  and  fifty  thousand  dol- 
lars, at  five  per  cent.,  payable  at  a  distant  day,  and  gave  as 
security,  a  mortgage  upon  the  canal,  its  appendages  ?.r:u 
chartered  rights,  under  and  in  conformity  to  the  provisions  of 
the  act  last  mentioned.  The  complainant  is  a  banker,  residing 
at  Amsterdam;  he  was  the  agent  of  the  company  in  making  the 
loan,  and  is  declared  by  the  mortgage  to  be  the  representative 
of  the  lenders  also.  The  money  thus  loaned,  was  advanced 
accordingly,  and  the  interest  on  the  loan,  which  is  made  paya- 
ble half  yearly,has  been  regularly  paid  to  the  first  day  of  Jan- 
uary, eighteen  hundred  and  forty-one,  since  which  time  noth- 
ing further  has  been  paid. 

The  present  bill  is  filed  to  foreclose  this  mortgage,  and  for  a 
sale  of  the  canal.  The  parties  to  the  bill  are,  The  Morris  Canal 
and  Banking  Company,  the  State  of  Indian  a,  William  C.  Noyes, 
Thomas  G.  Talmage,  Henry  Yates,  Abraham  Richards  and, 
David  Selden.  The  five  last  named  defendants  are  judgment 
creditors  of  the  Morris  Canal,  and  as  such  necessary  parties. 
The  State  of  Indiana  is  a  mortgage  creditor,  and  for  a  large 
amount.  The  bill  sets  out  two  mortgages  given  by  the  Morris 
Canal  to  the  State  of  Indiana  ;  one  of  the  sixth  of  October 
eighteen  hundred  and  forty,  on  the  canal  from  Newark  to  Jer- 
sey City,  to  secure  the  payment  of  one  hundred  and  ninety 
thousand  dollars,  and  another  on  the  seventh  of  October,  eigh- 
teen hundred  and  forty,  on  the  entire  canal,  to  secure  the  pay- 
inent  of  nine  hundred  and  sixty  thousand  dollars.  To  this  bill 
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none  of  the  defendants  have  appeared  except  the  State  of  In- 
diana. As  to  the  remaining  defendants,  a  decree  pro  con- 
fesso  was  signed  on  the  twenty-fifth  of  January,  eighteen  hun- 
dred and  forty-two. 

The  State  of  Indiana  lias  filed  an  answer,  and  sets  up  seve- 
ral grounds  of  objection  to  the  complainants  action.  This 
answer,  among  other  things,  discloses  two  other  mortgages, 
about  which  nothing  is  said  in  the  bill,  made  by  the  company 
to  Samuel  Merrill,  president  of  the  State  Bank  of  Indiana, 
in  trust  for  the  State  of  Indiana,  for  a  large  amount,  to  secure 
a  debt  due  to  the  said  State,  which  covers  a  pier  or  wharf  be- 
longing to  the  company,  at  Jersey  City.  Both  of  these  mort- 
gages bear  date  the  tenth  of  December,  eighteen  hundred  and 
thirty-nine,  and  it  is  stated  by  the  defendants  are  fur  the  same 
debt,  and  that  the  last  was  given  onlv  to  cover  an  omission 

/  C-J  *f 

which  was  made  in  the  drawing  of  the  first. 

The  cause  was  brought  to  a  hearing  upon  the  answer  filed 
by  the  State  of  Indiana,  and  upon  the  depositions  and  exhi- 
bits taken  and  marked  in  the  cause.  The  complainant  and 
the  State  of  Indiana  are  therefore  the  only  parties  litigating 
here ;  the  one  representing  the  loan  of  seven  hundred  and 
fifty  thousand  dollars,  made  in  the  year  eighteen  hundred  and 
thirty,  and  the  other  the  mortgages  made  by  the  company  for 
very  large  sums  in  the  year  eighteen  hundred  and  forty. 

A  preliminary  objection  is  taken  by  the  defendants  to  this 
cause  being  heard,  for  the  want  of  parties,  which  objection 
must  first  be  considered. 

And  first,  it  is  insisted  that  the  complainant,  being  a  trustee 
or  agent  only  of  the  lenders,  the  lenders  themselves,  who  are 
the  cestui  que  trusta,  are  necessary  parties.  The  undeniable 
general  rule  in  equity  is,  that  a  nominal  trustee  cannot  bring 
a  suit  in  his  own  name  alone,  but  must  associate  with  it  the 
names  of  the  persons  having  the  beneficial  interest.  The  cases 
cited  on  the  argument  fully  establish  this  proposition,  and  it  will 
be  seen  by  the  case  of  Stittwell  v.  McNecly  1  Green's  Chan 
305,  that  the  rule  is  recognized  in  this  court;  but  it  is  there 
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stated  that  the  court  will  hold,  as  they  certainly  must,  a  dis- 
cretionary power  to  dispense  with  that  necessity,  in  cases  of 
great  inconvenience,  or  where  unnecessary  expense  would  be 
incurred.  In  Van  Vechten  and  Sebring  v.  Terry  and  others, 
2  John.  Chan.  197,  on  a  bill  for  foreclosure,  a  nominal  trustee 
was  held  to  be  a  sufficient  party  defendant,  because  the  real 
owners  were  two  hundred  and  fifty.  This  was  to  avoid  ex- 
pense. 

There  are  two  reasons  why  I  deem  it  unnecessary  that  any 
other  persons  should  be  made  complainants.  The  first  is,  the 
great  inconvenience  to  which  it  would  subject  these  parties. 
The  character  of  this  transaction  is  from  its  very  nature,  and 
the  common  course  of  business,  well  understood.  The  com- 
plainant, being  a  banker  of  extensive  money  tranactions,  makes 
this  loan  for  the  company,  by  opening  books  at  Amsterdam,  by 
which  all  that  choose  may  come  in  and  subscribe  such  sums  as 
they  think  proper,  according  to  the  published  terms.  This  is 
the  common  course  of  business,  and  there  is  no  doubt  from  the 
papers  that  this  was  the  course  pursued  here.  The  complainant 
does  not  appear  to  have  lent  the  money  himself,  but  to  have 
been  the  .negociator  and  trustee.  .  These  subscriptions  may  be 
more  or  less,  but  from  the  large  sum  loaned  is  likely  to  embrace 
a  great  number  of  persons.  These  persons,  scattered  over  the 
world,  it  would  be  almost  impossible  for  the  complainant  to  find 
out.  The  true  additional  parties,  if  any,  would  be  the  owners 
of  the  stock  at  the  time  of  tiling  the  bill,  and  if  dead,  their  re- 
presentatives must  be  substituted. 

To  require  the  complainant  to  take  such  a  course,  would  'be 
almost  a  denial  of  the  aid  of  the  court  in  the  recovery  of  his 
money.  I  think  it  may  well  be  classed  among  those  cases 
which  are  excepted  out  of  the  general  rule,  from  the  great  in- 
convenience which  its  enforcement  would  bring  upon  the  par- 
ties. Nor  does  the  answer  made  by  the  deft  ndants'  counsel  to 
this  view  of  the  case,  that  this  state  of  facts  are  not  shown  in 
the  bill,  sufficiently  meet  it.  The  character  of  the  transaction 
is  there  stated.  It  appears  in  the  correspondence  between  the 
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parties.  It  is  in  fact  shown  on  the  face  of  the  mortgage  itself 
and  the  court  should  not  shut  its  eyes  against  the  knowledge 
\ve  all  possess  of  the  common  course  of  events,  and  particularly 
of  the  course  of  business  among  men.  Upon  the  case,  as  stated 
in  the  bill,  every  man  acquainted  with  the  manner  of  transact- 
ing business  of  this  kind,  will  perceive,  that  here  was  a  stock 
opened,  and  that  all  who  chose  came  in  and  subscribed. 

The  second  reason  against  sustaining  this  objection,  arises 
from  the  face  of  the  mortgage  itself.  It  is  not  improbable  that 
the  intelligent  gentleman  at  the  head  of  the  Morris  Canal  Com- 
pany at  the  time  of  the  giving  of  this  mortgage.  (Mr.  Golden) 
and  who  was  also  an  able  lawyer,  might  have  anticipated  the 
embarrassment  that  would  grow  out  of  having  anything  to  do 
in  this  business  with  the  lenders  of  the  money,  and  it  is  there- 
fore particularly  agreed,  that  the  complainant  shall  represent 
the  lenders.  The  company  dealt  only  with  the  complainant. 
He  is  called  "the  agent  and  trustee  of  the  several  subscribers 
to  the  loan,"  and  throughout  the  writing  is  spoken  of  as  Wilhern 
Willink,  junior,  "representing  the  said  lenders."  It  was  there- 
fore, a  part  of  the  original  contract,  that  these  lenders  should 
in  this  transaction  be  represented  by  the  complainant,  and  by 
him  alone.  To  oblige  him  now,  in  seeking  to  recover  this  mo- 
ney again,  in  the  face  of  this  agreement,  to  come  before  the 
court  in  the  names  of  all  the  lenders,  would  appear  to  me  not 
only  unnecessary,  but  unjust. 

It  was,  in  the  next  place,  insisted  by  the  defendants,  that  the 
receivers  of  the  Morris  Canal  are  necessary  parties. 

After  the  decree  pro  confesso  was  taken  against  the  Morris 
Canal  and  Banking  Company,  it  appears  from  the  evidence  in 
the  cause,  receivers  were  appointed  for  that  company,  under  the 
act,entitled, "  An  act  to  prevent  frauds  by  incorporated  compa- 
nies." A  number  of  authorities  were  cited  on  the  argument, 
clearly  showing,  that  in  bankruptcy  cases  the  assignee  is  a  ne- 
cessary party ;  and  the  same  rule  obtains  in  the  discharge  of 
insolvent  debtors.  In  these  cases,  however,  the  property  of  the 
bankrupt  or  insolvent  passes  to  the  assignee  and  vests  in  him. 
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The  title  is  in  the  assignee,  and  ho  must  bo  brought  before  the 
court.  The  provisions  of  the  statute  uncbr  which  theso  recei- 
vers are  appointed,  are  p33uliar.  Elmrfs  Dig.  32.  The  pro- 
perty of  tho  company  does  not  vest  in  the  receivers,  nor  docs 
the  appointment  of  receivers  necessarily  put  an  end  to  the  cor- 
poration. The  receivers  have  the  sole  power  over  the  corpora- 
tion :  thev  are  substituted  in  the  place  of  the  directors  and  man- 

'  •/  L 

agcrs,  but  for  the  purpose  of  settling  np  and  closing  the  affairs 
of  the  company.  The  title  to  the  property  is  not  changed,  but 
a  power  only  is  delegated  to  the  receivers  to  take  charge  of  it 
and  sell  it.  These  receivers  too,  may  bring  suits  in  their  own 
name,  and  for  might  I  see,  in  tho  name  of  the  corporation 
should  they  prefer  it ;  and  if  so,  they  may  defend  a  suit  in  the 
name  of  the  corporation.  As  n.  decree  pro  coiifesso  in  this 
cause  was  taken  against  this  company  before  the  receivers  were 
appointed,  by  which  the  right  of  the  complainant  to  recover  is 
ascertained,  and  the  amount  only  remains  to  be  settled  ;  and 
more  especially,  as  the  corporation  is  not  put  an  end  to  by  this 
act  of  the  couit,  and  ths  receivers  may  appear  and  controvert 
the  amount,  in  the  name  of  the  corporation,  I  see  no  good  rea- 
son why  [the  proceedings  in  this  cause  should  be  delayed  to 
bring  them  before  the  court. 

It  must  be  remembered  too,  that  this  application  comes  from 
the  State  of  Indiana ;  the  receivers  do  not  apply  or  desire  to  be 
made  parties.  If  the  receivers  were  asking  permission  to 
be  substituted  as  defendants  with  a  view  of  setting  up  a  defence 
I  should  not  hesitate  to  admit  them  in  any  stage  of  the  proceed- 
ings, and  if  a  decree  had  not  been  entered  before  their  appoint- 
ment, it  would  be  a  safe  course  to  require  it  to  be  done.  In  the 
absence,  however,  of  any  such  application  on  the  part  of  the 
receivers,  and  with  a  decree  entered  against  the  company  before 
their  appointment,  it  is  in  my  opinion  unnecessary  that  they 
should  be  brought  into  court  at  the  instance  of  a  third  party. 

The  third  defect  alleged  by  the  defendant,  is  the  omission  as 
a  party,  of  Samuel  Merrill,  president  of  the  State  Bank  of  Indi- 
ana, the  trustee  of  the  State  of  Indiana.  The  mortgages  made 
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to  Merrill  are  not  on  the  canal,  but  on  a  pier  or  wharf  at  Jersey 
City,  which,  according  to  the  answer,  are  in  no  wise  affected 
by  the  complainant's  mortgage.  *!fhis  objection,  therefore, 
cannot  be  sustained,  at  all  events  in  this  stage  of  the  cause,  for 
if  the  complainant's  mortgage  does  not  cover  that  pier,  then 
certainly  Merrill  would  be  an  improper  party. 

The  objections,  therefore,  for  want  of  parties,  are  overruled: 
which  leads  to  the  consideration  of  the  cause  on  its  merits. 

The  first  and  the  great  question  is,  does  the  complainant's 
mortgage  cover  the  canal  from  Newark  to  Jersey  City?  Tin's 
part  of  the  canal  was  surveyed,  (from  the  evidence  of  Robert 
Gilchrist,  who  was  for  many  years  cashier  of  the  company,  and 
probably  has  a§  much  knowledge  of  its  affairs  at  that  time  ag 
any  person,)  but  not  excavated,  nor  were  the  lands  purchased 
until  after  the  mortgage  to  the  complainant  was  given.    The 
survey,  although  made  prior  to  giving  the  complainant's  mort- 
gage, was  subsequently  varied.     Charles  T.  Shipman  also  say£ 
the  route  was  surveyed  before  the  mortgage.     Did  the  mort- 
gage, then,  cover  this  part  of  the  route?    The  act  authorizing 
the  extension  of  the  canal  to  Jersey  City,  was  passed  before  the 
date  of  complainant's  mortgage,  and  the  extension  was  buill. 
under  the  same  regulations  with  the  other  parts  of  the  canal 
It  became,  in  fact,  part  and  parcel  of  the  entire  canal.    It  is  de- 
clared in  the  act  itself,  that  for  the  purpose  of  making  this  con- 
tinuation or  extension,  the  company  shall  have  all  the  rights,, 
powers  and  privileges  granted  by  the  original  act,  and  be  sub- 
ject to  all  the  restrictions,  limitations,  conditions  and  provisions, 
in  that  act  contained,  in  the  same  manner  and  to  the  same  effect 
as  if  the  company  had  been  originally  authorized  by  the  said  act, 
44  to  construct  a  canal  or  artificial  navigation  to  connect  the- 
waters  of  the  Delaware  river  near  Easton,  with  the  waters  of  the- " 
Hudson  at  or  near  the  city  of  Jersey.    It  was  designed  to  make- 
it  the  same  as  if  the  original  charter  had  been  to  construct  the 
canal  to  the  Hudson  instead  of  the  Passaic.     After  this  extenr 
eion  act,  the  Morris  Canal  became,  in  fact,  a  canal  from  the 
Delaware  to  the  Hudson,  and  whenever  spoken  of  *»fter  that 
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time,  must  be  so  considered.  The  acts  authorizing  the  borrow- 
ing of  money,  were  not  passed  until  after  the  act  authorizing 
the  extension,  and  theref<fre  when  the  Morris  Canal  is  there 
spoken  of,  it  can,  upon  no  fair  construction,  mean  any  thing 
short  of  the  entire  canal  to  the  Hudson.  After  this  act,  the  ca- 
nal to  the  summit,  to  Morristown,  or  to  any  other  intermediate 
point,  might  with  the  same  propriety  be  termed  the  Morris 
Canal,  as  that  part  between  the  Delaware  and  the  Passaio. 
The  act  clearly  contemplated  a  mortgage  on  the  entire  canal, 
with  its  appendages  and  chartered  rights.  We  must  then  see 
what  was  actually  covered  by  the  terms  of  the  mortgage.  The 
language  used  in  the  granting  part  is  "  all  and  singular  the 
Morris  Canal,  so  called,  being  the  canal  authorized  by  the  laws 
of  the  said  state  of  New-Jersey,  as  the  said  canal  has  been  laid 
out  through  the  several  counties  of  Warren,  Sussex,  Morris, 
Essex  and  Bergen,  in  the  said  state,  and  is  now  in  a  course  of 
completion,  from  the  Delaware  to  the  Hudson  river."  Can  any 
language  be  plain  ?  It  was  the  clear  intention  of  the  parties 
to  mortgage  the  entire  canal  from  the  Delaware  to  the  Hudson, 
and  it  can  mean  nothing  else.  If  any  doubt  remained  on  this 
question,  the  correspondence  between  the  complainant  and  the 
president  of  the  company  at  the  time  would  conclusively  set- 
tle it. 

The  land  through  which  the  canal  runs  was  not  conveyed 
to  the  company  at  the  time  this  mortgage  was  given,  and  there- 
fore it  is  earnestly  insisted  that  it  cannot  pass  by  it.  There 
•does  indeed  appear  some  inconsistency  at  first  view,  that  it 
should  pass,  and  yet  can  it  be  possible,  that  if  on  the  line  of  the 
route  at  any  place,  it  should  turn  out  that  a  deed  was  obtained 
for  a  piece  of  land  since  the  execution  of  the  mortgage,  that 
such  part  of  the  canal  is  not.  embraced  within  it  ?  This  would 
put  an  end  to  all  advantage  to  be  derived  from  the  oanal ;  a 
purchaser  must  have  the  entire  property  or  it  can  be  of  no  use. 
I  am  satisfied,  that  it  is  immaterial  whether  the  title  passed  to 
the  company  before  or  after  the  date  of  the  mortgage.  Tae 
law  had  been  passed  authorizing  the  extension  to  Jersey  City, 
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and  the  route  had  been  surveyed,  although  that  route  was  after- 
wards changed.  The  entire  canal  was,  and  was  so  stated  in 
the  mortgage  to  be.  only  in  a  course  of  completion,  and  in  that 
condition  the  mortgage  was  authorized  bylaw.  By  the  charter 
of  the  company,  this  mode  of  obtaining  title,  by  purchasing 
the  fee  of  the  lands,  ia  not  contemplated,  but  a  mode  is  pointed 
out,  by  which,  after  an  assessment  by  commissioners,  the  com- 
pany acquire  a  right,  not  to  the  land,  but  t«  the  use  of  it  so 
long  as  it  is  used  for  a  canal.  The  feeder  too,  must  pass  in 
the  same  way,  for  the  canal  could  be  of  no  service  to  a  mort^ 
gagee  without  water,  and  this  feeder  was  built  as  part  and  par- 
cel of  the  canal,  and  is  an  appendage  to  it.  The  wharf  or  pier 
at  Jersey  City,  if,  as  I  suppose,  it  was  constructed  as  an  appen- 
dage to  the  canal,  must  pass  upon  the  same  principle.  The 
language  of  the  mortgage  is  very  comprehensive.  The  Ian- 
gauge  is,  "  together  with  all  and  singular  the  dams,  aqueducts, 
locks,  planes,  culverts,  bridges,  towing-paths,  embankments, 
basins,  wharves,  docks,  waters,  water-courses,  machinery,  priv- 
ileges, appendages  and  appertenancea  thereto  belonging  or 
appertaining,"  evidently  meaning  to  embrace  the  entire  canal 
and  every  thing  connected  with  it, 

I  deem  it  unnecessary  to  examine  whether  the  mortgage  was 
acknowledged  or  recorded  according  to  law.  That  can  only  be 
important  on  the  question  of  notice,  and  from  the  evidence,  the 
State  of  Indiana  had  sufficient  notice  in  fact  and  independent 
of  the  record.  Milton  Stapp,  who  was  the  fund  commissioner 
of  the  State  of  Indiana  at  the  time  the  mortgages  were  given  to 
that  State,  and  who  negotiated  much  of  the  business  between 
that  State  and  the  Morris  Canal  Company,  upon  his  own  ex- 
amination, admits  he  was  wel!  acquainted  at  that  time  with  t!i3 
debt  of  seven  hundred  a*nd  fifty  thousand  dollars  to  the  com- 
plainant, and  that  tiicre  was  a  mortgage  from  Easton  to  New- 
ark to  secure  it.  But  he  says  he  did  not  examine  the  record,  to 
ascertain  its  contents,  although  it  was  in  the  office  of  the  secre- 
tary of  state  at  Trenton,  where  it  was  recorded,  but  he  relied  on 
die  statement  made  to  him  by  the  president.  This  was  notice 
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enough,  and  if  the  agent  did  not  think  it  worth  while  to  look 
at  the  instrument  for  himself,  he  cannot  complain,  nor  those  he 
represents,  if  they  should  be  mistaken  in  its  character  or  pur- 
port. With  the  information  given  to  this  agent,  the  defendant 
cannot  set  np,  with  any  fair  pretence,  a  want  of  notice  of  th^ 
complainant's  mortgage.  The  truth  is,  the  existence  of  this 
mortgage  was  notorious,  and  it  has  received  the  common  ap- 
pellation of  the  Dutch  mortgage. 

Again,  the  defendants  insist  that  no  decree  for  sale  can  bo 
Entered  in  this  case,  and  that  the  only  redress  for  the  complain- 
ant is,  by  sequestration  of  the  tolls  and  rents  and  profits.  Upon 
a  common  law  mortgage,  given  by  the  company,  this  may  pos- 
sibly be  true,  but  this  is  a  statute  mortgage,  deriving  its  con- 
struction from  statute  alone.  It  goes  beyond  a  common  law 
mortgage  in  transferring  the  chartered  rights.  A  mortgage  of 
this  character  is  a  novelty  with  us,  and  as  was  to  be  expected, 
brings  with  it  much  discussion  and  discrepancy  of  opinion  on 
its  true  construction.  The  act  authorizes  the  company  to  mort- 
gage the  entire  canal,  with  its  appendages  and  appertenances, 
and  I  cannot  presume  that  the  legislature  designed  anything 
else  than  to  invest  the  mortgagee  with  all  the  power  and  au- 
thority incident  to  an  instrument  of  that  kind.  Nor  do  I  see 
that  a  contrary  construction  could  be  of  any  advantage  to  the 
defendants,  while  it  certainly  would  greatly  prejudice  the  con- 
plainant. 

If,  however,  I  should  mistate  the  rights  of  the  complainant 
under  this  mortgage,  upon  a  sale  the  purchaser  will  acquire 
nothing  beyond  what  he  is  entitled  to  by  the  terms  of  the  in- 
strument, which  will  always  be  an  open  question  for  any  tri- 
bunal before  whom  the  trial  of  the  right  to  the  property  may 
come. 

So  far  as  the  complainant  has  attempted  to  impeach  the  de- 
fendants' mortgages,  I  do  not  enter  into  it,  because  they  arc  in 
no  way  called  in  question  by  the  pleadings.  There  is  no  doubt 
the  State  of  Indiana  has  a  large  and  meritorious  demand  againsl 
this  Company,  and  which  I  should  be  very  glad  to  see  paid 
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There  is  no  justice,  however,  in  their  being  paid  at  the  ex- 
pense of  the  complainant.  His  mortgage  is  of  long  standing 
was  fully  known  to  all  the  parties,  and  should  constitute  the 
first  lien  on  the  property.  After  that  is  paid,  the  claim  of  the 
State  of  Indiana  is  the  next  in  order. 

If  the  complainant's  mortgage  covers  the  property  contained 
in  that  to  Samuel  Merrill,  as  it  appears  to  me  it  does,  then  he 
should  have  been  made  a  party.  But  inasmuch  as  it  involves 
a  very  small  part  of  the  property,  (a  dock  or  pier,)  and  he  was  a 
mere  trustee  for  the  State  of  Indiana,  which  State  is  the  party 
defendant  here,  and  more  especially  as  Merrill  not  being  made 
a  party,  his  right  to  redeem  will  not  be  barred  by  any  decree 
which  may  be  entered,  I  deem  it  unnecessary  to  delay  the  com- 
plainant by  bringing  him  before  the  court. 

The  complainant,  therefore,  is,  in  my  opinion,  entitled  to  a 
decree  for  a  sale  of  the  entire  canal,  with  the  feeders,  docks 
and  appendages  belonging  to  it,  and  in  case  it  shall  bring  more 
than  sufficient  to  satisfy  his  demand,  then  the  State  of  Indiana 
and  the  other  parties  holding  subsequent  liens,  should  be  paid 
in  the  order  of  their  priority. 

There  must  be  a  reference  to  a  master  in  the  usual  form. 

The  interlocutory  order  was  as  follows : 

"This  cause  coming  on  to  be  heard  at  a  conrt  of  chancery, 
held  at  Trenton,  in  the  state  of  New-Jersey,  in  the  term  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
three,  in  the  presence  of  Asa  "Whitehead,  solicitor,  and  of  coun- 
sel with  the  complainant,  and  of  Benjamin  "Williamson,  solici- 
tor, and  of  counsel  with  the  State  of  Indiana,  one  of  the  said 
defendants;  the  complainant's  bill  having  heretofore  been  or- 
dered to  be  taken  as  confessed  against  the  Morris  Canal  and 
Banking  Company,  William  C.  Noyes,  Thomas  G.  Talmage, 
Henry  Yates,  Abraham  Richards  and  David  Selden,  the  other 
defendants ;  and  the  bill  of  complaint  of  the  said  complainant, 
and  the  answer  of  the  State  of  Indiana  to  the  same,  and  the 
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evidence,  proof  and  exhibits  in  the  said  cause  having  been  read 
and  heard,  and  the  arguments  of  counsel  on  both  sides  having 
been  heard,  and  time  taken  to  advise  thereon  :  And  thereupon 
the  chancellor  is  of  opinion,  and  doth  hereby  declare,  that  the 
act  of  the  legislature  of  the  state  of  New-Jersey  which  author- 
ized the  giving  of  the  complainant's  mortgage,  clearly  contem- 
plated and  intended  a  mortgage  on  the  entire  canal  with  all  its 
appendages  and  chartered  rights,  and  that  it  was  the  intent  of 
the  parties  to  include  in  said  mortgage  the  entire  canal  from  the 
Delaware  to  the  Hudson  river,  and  that  the  said  mortgage  in  its 
terms  and  provisions  embraces  the  whole  of  the  said  «anal  to 
the  Hudson  river,  and  everything  connected  with  it,  including 
the  part  then  in  course  of  completion  and  not  finished,  togeth- 
er with  the  feeder  which  was  built  as  part  and  parcel  of  the 
said  canal  and  is  an  appendage  to  it,  and  the  wharf  or  pier  at 
Jersey-City  which  was  also  constructed  as  an 'appendage  to  the 
said  canal:  And  the  chancellor  being  further  of  opinion,  doth 
declare,  that  the  State  of  Indiana,  at  the  time  of  the  execution 
of  the  said  bonds  and  mortgages  of  the  said  Morris  Canal  and 
Banking  Company  to  the  said  State  of  Indiana,  had  due  notice 
of  the  existence,  nature  and  extent  of  the  mortgage  of  the  said 
complainant;  and  that,  under  the  above  recited  act  of  the  legis- 
lature, the  complainant  is  entitled  to  have  the  amount  due  on 
his  said  mortgage  raised  by  sale  of  the  whole  of  the  said  mort- 
gaged premises,  including  the  chartered  rights  and  privileges  of 
the  said  Morris  Canal  and  Banking  Company,  according  to  the 
prayer  of  his  bill  ;  and  that  his  said  mortgage  is  a  first  lien, 
and  first  to  be  satisfied  out  of  the  said  premises,  and  that  the 
balance,  if  any,  be  appropriated  to  the  payment  of  the  mortga- 
ges of  the  said  State  of  Indiana  :  Whereupon  it  is  now,  on  this 
fourteenth  day  of  October,  in  the  year  of  our  Lord  one  thousand 
sight  hundred  and  forty-three,  by  his  excellency  William  Pen- 
nington,  governor  and  chancellor  of  the  state  of  New-Jersey, 
ordered,  that  it  be  referred  to  Theodore  Frelinghuysen,  junior, 
one  of  the  masters  of  this  court,  to  ascertain  and  report  the 
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amount  due  to  the  said  complainant,  upon  the  mortgage  held 
by  him  upon  the  premises  mentioned  and  described  in  the  said 
bill  of  complaint ;  and  also  the  amount  due,  if  any  thing,  to 
the  said  state  of  Indiana,  upon  her  several  mortgages — and  to 
report  accordingly ;  and  that  he  make  his  report  with  all  con- 
venient speed." 

CITED  in  Dunn  v. Seymour,  3  Stock.  221;  N.  J.  Franklinite  Co.  v.  Ames.  1  Seas; 
609;  Sus.  E.  R.  Co.  v.  Mor.  and  Es.  R.  E.  Co.,  4  C.  K  Or.  26;  Mor.  and  Ls. 
R,  R.  Co.  v.  Sus.  R.  R.  Co.,  5  C.  K  Or.  565;  Williamson  v.  N.  J.  South.  R.  R. 
Co.,  10  a  K  Or.  19,  21;  Williamson  v.  2f.  J.  South.  R.  R.  Co.,  11  C.  U.  Or. 
403;  Mate  v.  Vrown>  3  Dutch.  33. 


OASES 

ADJUDGED   IN 

THE  PREROGATIVE  COURT 

OF    THE  STATE    OF   NEW   JERSEY, 
APKILTEEM,   1843. 


In  the  matter  of  ABRAHAM  CouKSEN'd  WILL.* 

By  the  commission  and  explanatory  instructions  to  lord  Cornbury,  all  the  ec- 
clesiastical jurisdiction  of  the  province  of  New  Jersey  relating  to  "the  col- 
lating to  benefices,  granting  licenses  for  marriages,  and  probate  of  wills," 
was  reserved  to  the  governor.  He  was  not  only  ordinary,  but  metropolitan 
of  the  province.  He  had  no  superior  but  the  queen  in  council,and  no  sub- 
ordinates. His  jurisdiction  over  these  subjects  was  sole  and  exclusive. 

Thifl  constitution  of  the  court  continued  till  the  revolution,  and  was  adopt- 
ed by  the  convention  which  framed  the  constitution  of  the  state  in  seven- 
teen hundred  and  seventy-six. 

For  one  hundred  and  forty  years,  the  governor  or  ordinary  has  been  the 
only  judge  of  probate  known  to  the  constitution  of  New  Jersey. 

The  surrogates  appointed  by  the  governor  were  mere  deputies,  subject  to 
the  control  and  su  pervision  of  the  ordinary,  and  to  be  removed  at  his 
pleasure. 

By  the  appointment  of  surrogates,  the  ordinary  did  not  in  the  least  curtail 
his  own  jurisdiction.  Whilst  he  held  appellate  jurisdiction  over  their  acts, 
his  own  original  jurisdiction  remained  entire. 

The  surrogates  did  not  hold  to  the  ordinary  the  relation  which  the  English 
ordinaries  hold  to  their  metropolitan.  The  ordinary  retained  jurisdiction 
of  all  cases.  The  surrogate,  acting  as  his  deputy,  had  also  jurisdiction  ol 

*  The  reporter  is  indebted  to  J.  P.  Bradley,  esquire,  for  the  report  of  thip 
important  decision. 
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all  cases  submitted  to  him,  unless  some  special  restriction  were  inserted  in 
his  commission. 
The  doctrine  of  bona  notah'dla  had  never  any  place  in  this  state. 

The  surrogate  and  the  orphans'  court,  in  matters  of  probate  and  administra- 
tion, were  left,  by  the  act  of  seventeen  hundred  and  eighty-four,  which  es- 
tablished the  orphans'  court,  to  occupy  the  same  relation  to  the  ordinary, 
which  previous  to  that  statute  the  surrogate  alone  had  occupied. 

The  act  of  eighteen  hundred  and  twenty  is  similar  in  this  respect  to  the  act 
of  seventeen  hundred  and  eighty-four. 

The  fact  that  the  appointment  of  his  surrogates  has  been  taken  from  the  ordi- 
nary and  conferred  upon  the  joint  meeting,  does  not  in  the  least  alter  their 
relative  jurisdictions  or  powers. 

The  surrogates  are  still,  in  the  language  of  the  act  of  eighteen  hundred  and 
twenty,  the  ordinary's  surrogates,  and  in  effect  his  deputies. 

The  ordinary  has  the  same  orignal  and  appellate  powers  now  that  he  ever 
had. 

The  original  jurisdiction  of  the  ordinary  over  the  probate  of  wills  and  the 
granting  of  letters  of  administration,  is  general  and  full,  and  not  limited 
and  special. 

Thfc  acts  of  seventeen  hundred  and  eighty-four  aud  eighteen  hundred  and 
twenty,  are  merely  declaratory,  so  far  as  they  attempt  to  specify  the  sub- 
jects of  the  jurisdiction  of  the  ordinary  or  of  his  surrogates. 

The  ordinary  has,  by  virtue  of  his  general  powers,  undoubted  jurisdiction  in 
the  matter  of  the  probate  of  a  will,  where  the  testator,  at  the  time  of  his 
death, resided  in  a  foreign  state.and  where  the  will  has  been  proved  there. 

The  jurisdiction  of  the  ordinary  in  such  cases  is  complete,  without  the  aid 
of  any  statute,  at  least  where  the  original  will  is  produced. 

Whether  he  may,  under  such  circumstances,  grant  letters  testamentary  upon 
the  production  of  an  exemplified  copy  of  the  will,  is  perhaps  doubtful. 

Whether,  since  the  acts  of  seventeen  hundred  and  eighty-four  and  eighteen 
hundred  and  twenty  have  limited  the  surrogate's  jurisdiction  to  his  own 
county,  he  may  grant  probate  of  a  foreign  will  independent  of  the  statute, 
seems  doubtful. 

The  jurisdiction  of  the  ordinary  is  not  taken  away  or  impaired  by  the  act  of 
eighteen  hundred  and  twenty-eight,  which  authorizes  surrogates  to  grant 
letters  testamentary  upon  an  exemplified  copy  of  a  foreign  will  proved  in 
another  state.  Tho  ordinary  may  proceed  independent  of  the  statute,  nor 
is  he  bound  by  the  terms  or  the  equity  of  that  statute  to  exact  security  of 
foreign  executors. 

tf  one  executor  of  a  foreign  will  proved  in  another 'state,  has  applied  for  pro- 
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bate  under  the  statute,  another  executor  may  produce  and  prove  thi 
original  will  independent  of  the  statute. 

Nor  is  it  necessary  that  the  executor  who  produces  the  original  will  should 
prove  it  before  the  same  surrogate  who  granted  letters  testamentary  to  hit 
co-executor. 

He  may  prove  it  before  thp  ordinary,  or  perhaps  before  another  surrogate. 
Tho  applications  are  distinct  and  independent 

When,  however,  the  executors  have  all  taken  out.  letters,  they  are  co-execn 
tors  of  the  will,  and  must  sue  and  be  sued  jointly,  in  the  same  manner  as  it 
they  had  all  proved  the  will  at  the  same  time  and  before  the  same  officer. 

The  jurisdiction  of  the  ordinary  is  concurrent  with  that  of  his  surrogates, 
and  whenever  a  surrogate  has  obtained  cognizance  of  a  particular  case,  the 
ordinary  cannot  interfere  pendenie  Me. 

He  may  review  the  surrogate's  proceeding  by  appeal,  but  in  no  other  way. 

A  certified  copy  of  the  surrogate's  proceedings  on  an  application  for  probate, 
has  the  effect  of  a  record,  against  which  no  averment  will  be  admitted  by 
the  ordinary. 

If  it  appear  by  the  certified  copy  of  the  surrogate's  proceedings  that  probate 
was  granted  by  him  on  the  application  of  both  of  the  executors,  one  of  the 
executors  will  not  be  permitted  to  prove,  byway  of  destroying  the  effect  of 
that  record  as  evidence  against  him  before  tho  ordinary,  that  his  name  was 
used  in  the  application  to  tne  surrogate  without  his  consent 

A  caveat  is  incident  to  all  ecclesiastical  courts,  and  prevents  the  case  from 
being  proceeded  in  without  the  caveator  being  heard. 

It  is  a  general  rule,  that  all  persons  who  may  be  injured  by  admitting  a  will 
or  couicil  to  probate,  may  caveat  against  it 

GERSHOM  H.  Coursen,  of  New  York,  one  of  the  executors  of 
the  last  will  and  testament  of  Abraham  Coursen,  deceased, 
took  an  order  at  the  term  of  April,  eighteen  hundred  and 
forty-three,  .to  show  cause  on  the  first  of  May,  why  the  ori- 
ginal will  and  codicil  should  not  be  admitted  to  probate.  The 
testator  resided  c,nd  died  in  the  city  of  New  York.  By  his  will  . 
Ephraim  Marsh  and  another  were  appointed  executors:  by 
the  codicil,  G.  H.  Coursen  was  substituted  as  co-executor 
with  Marsh.  Coursen  proved  the  will  and  codicil  in  New 
York. 

Afterwards,  on  the  twenty-ninth  of  March  last,  application  on 
behalf  of  both  executors,  was  made  to  the  surrogate  of  Morris, 
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for  probate  in  this  state  by  exemplified  copy,  under  the  act  of 
March  sixth,  eighteen  hundred  and  twenty-eight.  The  usual 
order  being  granted  and  published,  the  surrogate,  on  the  first 
day  of  May,  granted  letters  testamentary  to  Marsh.  A  certified 
copy  of  his  proceedings  was  produced  on  this  hearing.  Courseu 
denied  that  he  had  authorized  his  name  to  be  used  in  tiiaf. 
application.  By  proceeding  under  the  statute,  he  would  bo 
obliged  to  give  security,  being  a  non-resident  executor.  Marsh 
opposed  Coursen's  present  application  before  the  ordinary. 
The  cause  came  on  for  hearing  upon  the  rule  to  show  cause 
before  the  ordinary,  at  Newark,  on  the  first  day  of  May. 

A.  Whitehead  and  O.  S.  Hoisted,  for  Marsh,  contended, 
first,  that  the  ordinary  had  no  jurisdiction  of  the  case.  His 
jurisdiction  since  the  act  of  eighteen  hundred  and  twenty,  is 
special  and  limited,  reaching  only  to  cases  where  a  "  conveni- 
ence" would  be  subserved  by  his  exercising  it:  Elm^  Dig. 
362,  363,  sees.  21,  27.  And  cases  like  the  present  are  specially 
provided  for  by  the  act  of  eighteen  hundred  and  twenty-eight, 
which  expressly  gives  the  surrogates  jurisdiction  of  the  probate 
of  foreign  wills,  proved  in  another  state.  That  act  must  be 
construed  as  exclusive  and  compulsory :  Elm.  Dig.  601. 

Secondly.  But  admitting  that  the  ordinary  has  jurisdiction, 
his  jurisdiction  is  only  concurrent  with  that  of  the  surrogates, 
and  the  surrogate  of  Morris  having  first  taken  cognizance  of 
the  case,  his  cognizance  is  now  exclusive. 

F.  T.  Frelinghuysen  and  A.  C.  M.  Pennington,  contra, 
contended,  first,  that  the  ordinary  has  complete  jurisdiction,  ex 
officio  /  that  originally  the  surrogates  were  only  his  deputies, 
and  the  same  relation  still  subsists  between  them  :  Elm.  Diyi 
444 ;  4  Griffith  L.  Eeg.  1185 ;  Toller's-Ex.  50. 

That  the  surrogate's,  and  not  the  ordinary's  jurisdiction,  is 
special  and  limited :   4  Griffith,  1238,  n. ;  Elm.  Dig.  444 
pl.4> 

That  the  act   of   eighteen  hundred   and    twenty- eight  i5 


412  PREROGATIVE  COURT, 

In  the  matter  of  Abraham  Coursen's  Will. 

merely  affirmative,  giving  surrogates  a  new  power,  and  provid- 
ing a  remedy  where  the  original  will  cannot  be  produced. 

Secondly.  Admitting  the  surrogate's  certificate  to  be  true,  he 
had  no  jurisdiction,  and  his  proceedings  are  void.  It  was  not  a 
copy  of  the  will,  but  of  the  record  of  the  will,  which  was  pro- 
duced before  him ;  and  letters  were  granted  to  one  only  of  the 
executors,  whereas  the  statute  requires  all  to  concur. 

Thirdly.  They  offered  to  impeach  the  certificate  of  the  sur- 
rogate, as  obtained  on  a  fraudulent  suggestion  of  facts,  by  proof 
that  Coursen  never  authorized  the  application  to  be  made,  and 
that  he  protested  to  the  surrogate  against  proceeding.  The 
ordinary  declined  to  receive  the  proofs  offered. 

THE  ORDINARY.  I  have  no  difficulty  in  deciding  this  case 
at  once  ;  but  as  the  parties  may  he  saved  future  expense  by  a 
decision  of  the  several  points  which  have  been  raised  before  me 
on  the  argument,  I  will  take  them  up  in  order. 

Nothing  is  more  embarrassing  in  our  whole  municipal  system 
than  this  subject  of  the  powers  of  the  ordinary,  the  surrogates, 
and  the  orphans'  court.  The  course  and  practice  of  ecclesias- 
tical courts  in  general,  are  so  little  familiar  to  our  bar,  and  our 
statute  laws  are  often  so  vague  and  uncertain,  that  the  whole 
Biibject  presents  a  wilderness  of  perplexity  to  the  practitioner. 
A  reference  to  the  history  of  the  courts  exercising  ecclesiasti- 
cal jurisdiction  in  15Tew- Jersey,  may  serve  to  throw  some  light 
m  this  subject. 

After  the  surrender  of  the  powers'  of  government  by  the  pro- 
prietors of  the  province  to  queen  Anne,  in  seventeen  hundred 
and  two,  the  specific  form  of  its  constitution  depended,  until 
the  adoption  of  our  present  constitution  in  seventeen  hundred 
and  seventy-six,  upon  the  commissions  and  instructions  given 
to  the  several  governors  who  were  appointed  by  the  crown. 
These  instructions  were  little  varied  during  the  whole  period. 
Jn  reference  to  the  constitution  of  the  office  and  duties  of  the 
ordinary,  they  were  never  varied  at  all. 

By  the  commission  and  explanatory  instructions  given  to 
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lord  Cornbury,  the  first  royal  governor,  all  the  ecclesiastical  ju- 
risdiction of  the  province  relating  to  "  the  collating  to  benefices 
granting  licenses  for  marriages  and  probate  of  wills,"  was  re- 
served to  the  governor  :  Learning  and  Spicer,  639.  He  was 
not  only  ordinary,  but  metropolitan  of  the  province.  He  had 
TJO  superior  but  the  queen  in  council.  His  court  was  called 
the  "  prerogative  court,"  an  appellation  applied  in  England  to 
'the  archbishop's  court.  Nor  had  he  any  subordinates  ;  his  ju- 
risdiction over  these  subjects  was  sole  and  exclusive.  This  con- 
stitution of  the  court  continued  till  the  revolution,  and  was 
adopted  by  the  convention  which  framed  the  present  constitu- 
tion of  the  state  in  seventeen  hundred  and  seventy  six.  For 
one  hundred  and  forty  years  the  governor  or  ordinary  has  been 
the  only  judge  of  probate  known  to  the  constitution  of  New- 
Jersey. 

But  at  an  early  day  the  provincial  governors,  for  their  own 
and  the  people's  convenience,  appointed  deputies,  with  the 
name  of  surrogates,  residing  in  different  parts  of  the  province, 
to  act  in  their  stead,  upon  such  cases  as  the  people  chose  to 
submit  to  them.  Sometimes  there  were  more  of  these  deputies, 
sometimes  less ;  sometimes  more  than  one  in  a  county,  some- 
times only  one  for  two  or  three  counties.  They  were  mere  de- 
puties, subject  to  the  control  and  supervision  of  the  ordinary, 
and  to  be  removed  at  his  pleasure.  By  appointing  them  the 
ordinary  did  not  in  the  least  curtail  his  own  jurisdiction. 
Whilst  he  held  appellate  jurisdiction  of  their  acts,  his  own  or- 
iginal jurisdiction  remained  entire. 

These  surrogates  did  not  hold  to  the  ordinary  the  relation 
which  the  English  ordinaries  hold  to  their  metropolitan.  The 
English  ordinary  has  exclusive  jurisdiction  where  the  goods  of 
the  deceased  are  all  situated  in  his  diocese ;  and  the  metropoli- 
tan has  exclusive  jurisdiction  where  notable  goods  are  situated 
in  two  or  more  dioceses.  No  relation  of  this  kind  subsisted  be- 
tween the  ordinary  and  surrogates  of  New-Jersey.  The  ordi- 
nary retained  jurisdiction  of  all  cases.  The  surrogate,  acting 
as  his  deputy,  had  also  jurisdiction  of  all  cases  submitted  to. 
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him,  unless  some  special  restriction  were  inserted  in  his  com 
mission.  New-Jersey  was  never  subdivided  into  dioceses.  The 
Hoctrine  of  lona  notabilia  had  never  any  place  here. 

The  power  of  the  ordinary  to  appoint  these  officers,  seems 
never  to  have  been  questioned.  Their  acts  were  recognized  as 
valid  by  the  courts,  and  they  came  to  be  considered  as  lawful 
and  competent  judges  of  the  matters  submitted  to  their  cogni- 
zance. And  although  they  are  unknown  to  the  «onstitution, 
they  have  been  frequently  recognized  by  acts  of  the  legislature. 
But  no  legislature  has  ever  attempted  materially  to  alter  the  re- 
lation between  the  ordinary  and  his  surrogates. 

The  first  act  which  appears  on  our  statute  book,  in  relation 
to  the  courts  of  probate,  is  that  of  December,  seventeen  hun- 
dred and  eighty-four,  by  which  it  was  directed,  "  that  the  ordi- 
nary should  thereafter  appoint  but  one  deputy  or  surrogate  in 
each  county,  and  that  the  power  and  authority  of  the  surrogate 
should  be  limited  to  the  county  for  which  he  should  be  appoint- 
ed." This  act  also  established  a  new  county  court,  called  the 
orphans'  court,  composed  of  at  least  three  judges  of  the  com- 
mon pleas,  which,  besides  considerable  equitable  jurisdiction, 
was  invested  with  certain  of  the  powers  previously  exercised  by 
the  surrogate,  such  as  hearing  and  deciding  disputes  about  the 
validity  of  wills  and  rights  of  administration :  which  when  they 
arose  before  the  surrogate,  he  was  directed  to  hand  over  to  that 
court.  Thus  the  orphans'  court  shared  a  portion  of  the  surro- 
gate's previous  jurisdiction,  and  so  far  stood  in  his  shoes,  an 
appeal  lying  to  the  ordinary  from  its  decisions  in  the  same 
manner  as  from  those  of  the  surrogate's.  Both  the  surrogate 
and  the  orphans'  court,  in  matters  of  probate  and  administra- 
tion, were  left  to  occupy  the  same  relation  to  the  ordinary, 
which,  previous  to  the  statute,  the  surrogate  alone  had  occupied. 
The  present  law,  which  was  passed  in  eighteen  hundred  and 
twenty,  is  similar  in  this  respect  to  that  of  seventeen  hundred 
and  eighty-four. 

The  fact,  that  in  eighteen  hundred  and  twenty-two,  the  ap- 
pointment of  his  surrogates  was  taken  from  the  ordinary  and 
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conferred  upon  the  joint  meeting,  (Harr.  Corn.  32,)  does  not, 
in  the  least,  alter  their  relative  jurisdictions  or  powers.  The 
surrogates  are  still,  in  the  language  of  the  act  of  eighteen 
hundred  and  twenty,  the  ordinary's  surrogates,  and,  in  effect, 
his  "deputies." 

From  this  short  sketch  of  the  history  of  these  jurisdictions, 
it  sufficiently  appears  that  the  ordinary  has  the  same  original 
and  appellate  powers,  now,  that  he  ever  had.  He  has  nover 
been  deprived  of  these  powers  by  any  act  of  the  legislature. 
in  tact ;  leaving  out  of  view  the  question  whether  an  act  of 
that  kind  would  be  constitutional  if  passed  at  all.  The  acts  of 
seventeen  hundred  and  eighty-four  and  eighteen  hundred  and 
twenty  are  merely  declaratory,  so  far  as  they  attempt  to  specify 
the  subjects  of  the  ordinary's  jurisdiction,  or  that  of  his  surro- 
gates. I  have,  therefore,  no  doubt  at  all  that  the  ordinary's 
original  jurisdiction  over  the  probate  of  wills,  and  the  granting 
of  letters  of  administration,  is  general  and  full,  and  not  limited 
and  special. 

Neither  have  I  the  least  doubt  as  to  the  ordinary's  jurisdiction 
over  a  case  like  the  present,  where  the  testator  resided,  at  the 
time  of  his  death,  in  a  foreign  state,  and  where  the  will  has  al- 
ready been  proved  there.  The  ordinary  has  cognizance  of  this 
class  of  cases,  by  virtue  of  his  general  powers.  It  is  §,  power 
which  is  frequently  exercised  by  the  ecclesiastical  courts  of 
England :  1  Williams'*  Exec.  172,  204 ;  1  Hagg.  Rep.  C25. 
And  the  jurisdiction  of  the  ordinary  is  complete  without  the 
aid  of  statute  on  the  subject — at  least  where  the  original  will 
is  produced.  Whether  he  may  grant  letters  testamentary 
upon  an  exemplified  copy,  is,  perhaps,  doubtful.  It  is  the 
opinion  of  intelligent  counsel  that  under  the  act  of  seventeen 
hundred  and  thirteen  and  fourteen,  he  may.  Elm.  Dig.  595, 
pi.  3 ;  4  Griffith,  L.  R.  1241,  n. 

Whether,  since  the  acts  of  seventeen  hundred  and  eighty-four 
nnd  eighteen  hundred  and  twenty  have  limited  the  surrogate's 
jurisdiction  to  his  own  county,he  may  grant  probate  of  a  foreign 
will  without  recourse  to  the  statutes,  has  been  questioned  by 
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some.  The  precise  meaning  of  that  limitation  has  not  been 
defined.  But  I  believe  it  is  generally  conceded  by  the  bar  that 
the  surrogated  jurisdiction  does  extend  to  such  a  case.  I  have 
known  instances  of  its  being  exercised  under  the  advice  of  care- 
ful and  eminent  counsel.  The  limitation  of  the  surrogate's 
power  by  county  lines  may  have  relation  simply  to  the  territory 
within  which  he  may  perform  any  act  as  surrogate.  The  sur- 
rogate of  Morris  or  Cape  May,  for  example,  may  not  go  into 
the  county  of  Middlesex  and  transact  the  local  business  of  that 
county,  which  would  naturally  come  before  the  surrogate  ol 
Middlesex.  Or  it  may  go  further,  and  debar  the  surrogate  ol 
one  county  cognizance  of  probate  or  administration  where  the 
deceased  resided,  at  the  time  of  his  death,  in  another  county, 
the  surrogate  of  which  may  be  deemed  to  have  a  preferable 
right  to  take  jurisdiction  of  the  case.  This  is  the  construction 
given  by  Mr.  Griffith,  4  Law  Reg.  1238,  n.  But  neither  of 
these  constructions  of  the  limitation  created  by  the  statute  would 
prevent  any  surrogate  from  proving  the  will  of  a  non-resident 
of  the  state,  where  one  surrogate  cannot  set  up  anjr  better  claim 
to  cognizance  of  the  case  than  another :  4:  Griffith's  L.  Reg. 
1241,  n.  But  however  this  may  be,  there  is  no  question  but 
that  the  ordinary  has  complete  jurisdiction. 

This  jurisdiction  of  the  ordinary  is  not  taken  away  or  im- 
paired by  the  act  of  eighteen  hundred  and  twenty-eight,  which 
authorizes  any  surrogate  to  grant  letters  testamentary  upon  an 
exemplified  copy  of  a  foreign  will  proved  in  another  state.  That 
act  is  merely  affirmative.  It  does  not,  in  the  least,  interfere 
with  the  general  ex  offioio  powers  of  the  ordinary,  or  the  man- 
ner of  exercising  them.  At  all  events,  where  the  original  will 
is  produced  and  proved  before  hirn,he  needs  recourse  to  no  statu- 
tory authority  to  proceed  ;  no  statute  has  restrained  his  general 
authority.  Nor  is  he  bound  by  the  terms  or  the  equity  of  that 
statute  to  exact  security  of  foreign  executors.  Since  the  passage 
of  the  law  of  eighteen  hundred  and  twenty-eight,  I  have  known 
repeated  cases,  conducted  under  the  advice  of  astute  counse^ 
where  original  foreign  wills  have  been  proved  in  the  usual  man 
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ner,  both  before  the  ordinary  and  surrogate,  without  reference 
to  the  statute  :  and  no  security  has  ever,  to  my  knowledge,  in 
any  such  case,  been  exacted  of  foreign  executors.  Where,  how- 
ever, it  is  necessary,or  the  executors  choose  to  proceed  under  the 
statute,  of  course  they  are  bound  by  its  terms,  and  must  give 
bond  as  is  thereby  required. 

But  suppose,  in  the  case  of  a  foreign  will,  proved  in  another 
state,  one  executor  has  applied  under  the  statute,  may  not  an- 
other executor  produce  and  prove  the  original  will,  irrespective 
of  the  statute  ?     I  have  no  doubt  he  may.     The  statute  is  not 
compulsory  where  the  original  will  can  be  produced.     There  is 
no  reason  why  a  foreign  executor,  for  example,  should  be  coin-- 
pelled  to  proceed  under  the  statute,  because  his  co-executor  may  • 
have  done  so,  and  thus  be  bound  to  give  security  contrary  to  • 
the  general  policy  of  the  law.     He  is  invested  by  his  testator 
with  a  personal  trust  and  confidence.     He  accepted  a  burden 
at  the  hands  of  his  deceased  friend  ;  and  it  is  against  all  sound' 
reason  that  he  should  be  fettered  and  bound   by  restrictions 
which  that  friend  never  intended  to  impose;  or  that  the  latter- 
should  be  deprived,  by  an  arbitrary  rule  of  law,  of  the  services 
of  one  to  whom  he  wished  to  commit  the  care  of  his  estate  af- 
ter his  death. 

Nor  is  it  necessary  that  the  executor  who  produces  the  origi- 
nal will,  should  prove  it  before  the  same  surrogate  who  has  al-  • 
ready  granted  letters  testamentary  to  his  co-executor.  He  may,, 
without  doubt,  prove  it  before  the  ordinary,  or  perhaps  before; 
another  surrogate.  The  applications  are  distinct  and  independent^ 
When,  however,  the  executors  have  all  taken  out  letters,  they 
are  co-executors  of  the  will,  and  must  sue  and  be  sued  jointly, . 
in  the  same  manner  as  if  they  had  all  proved  the  will  at  the  = 
same  time,  and  before  the  same  officer. 

With  reference,  therefore,  to  those  points  of  objection  made  to> 
this  application,  which  I  have  thus  far  considered,  I  should  have- 
no  hesitation  in  allowing  probate  of  this  will  and  codicil  by  the- 
applicant. 

But  there  is  one  difficulty  in  this  case,  which  cannot  be  sur- 
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mounted.  Notwithstanding  the  complete  original  'jurisdictior 
which  the  ordinary  has  in  all  cases  of  probate  and  administra 
tion,  his  jurisdiction  is  concurrent  with  that  of  his  surrogates. 
These  officers  have  long  been  recognised  by  the  laws,  and  al- 
though they  at  first  derived  their  powers  from  the  ordinary,  as 
his  deputies,  those  powers  have  been  confirmed  to  them  by  long 
usage  and  successive  declaratory  acts  of  the  legislature ;  and  the 
ordinary  cannot  now  resume  them  at  will,  nor  supersede  their 
proceedings  under  and  by  virtue  of  those  powers.  And  it  fol- 
lows as  a  necessary  consequence,  that  whenever  a  surrogate  has 
obtained  cognizance  of  a  particular  case,  the  ordinary  cannot 
interfere  pendente  lite.  He  may  review  the  surrogate's  pro- 
ceedings by  appeal,  but  in  no  other  way.  The  concurrent  jur- 
isdiction of  the  surrogates  is  extended  by  the  act  of  eighteen 
hundred  and  twenty-eight,  to  cases  of  the  kind  now  under  con- 
sideration, even  if  they  did  not  have  it  before. 

The  question  then  arises,  had  the  surrogate  of  Morris  taken 
cognizance  of  this  case  when  application  was  made  to  the  ordi- 
nary ?  Most  assuredly  he  had.  If  Marsh  had  alone  applied 
to  the  surrogate  of  Morris  for  letters  testamentary  under  the 
statute,  the  ordinary  could  still  have  taken  cognizance  of  Cour- 
sen's  application.  But  k  appears  by  the  certified  copy  of  the 
surrogate's  proceedings,  that  both  these  executors  applied  to  him* 
and  until  that  application,  and  the  cognizance  of  the  surrogate 
arising  thereupon,  were  exhausted,  I  could  not  interfere.  And 
it  appears  that  Coursen's  application  to  this  court  was  made 
pending  the  proceedings  in  Morris.  I  cannot,  therefore,  take 
cognizance  of  llie  case.  It  would  be  a  pernicious  example  to 
be  set  by  the  ordinary.  I  must  refuse  the  probate  of  this  will 
and  codicil  on  the  application  now  before  me.  If  a  subsequent 
application  should  be  made,  free  from  this  objection,  after  the 
Burrogate's  cognizance  is  spent,  I  shall  have  no  hesitation  in 
granting  it. 

In  making  this  decision,  of  course,  I  receive  the  certified 
;opy  of  the  surrogate's  proceedings  as  a  verity.  I  am  bound  to 
respect  his  attestation  under  his  official  seal.  In  this  court  it 
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Las  the  effect  of  a  record,  against  which  I  cannot  admit  counter 
averments.  The  proof  which  has  Been  offered  to  impeach  it,  I 
cannot  receive.  Any  error  or  irregularly  in  the  proceedings  of 
the  surrogate,  can  come  before  me  only  by  appeal. 

The  decision  of  this  case  cannot,  in  the  least,  be  affected  by 
any  aspect  of  the  contest  between  these  executors,  on  which  it 
is  not  proper  for  me  now  to  remark  ;  nor  is  it  affected  by  the 
fact  that  Marsh  cannot  take  out  letters  in  New  York  without 
giving  security.  I  am  to  decide  by  the  law  of  New  Jersey, 
without  reference  to  the  laws  of  New  York.  The  latter  might 
have  to  be  consulted  in  determining  the  validity  of  the  will, 
but  not  in  determining  the  mode  of  granting  probate.  Nor  is 
the  question  affected  by  the  amount,  the  situation,  or  the  nature 
of  the  estate.  Be  it  large  or  small,  real  or  personal,  in  New  York 
or  in  New  Jersey,  the  law  regulating  the  manner  of  probate 
here,  must  be  the  same. 

As  to  the  question  whether  Marsh  might  put  in  a  caveat  be- 
fore me,  against  proving  the  codicil,  I  am  inclined  to  think  he 
might.  A  caveat  is  incident  to  all  ecclesiastical  courts,  and  pre- 
vents the  case  from  being  proceeded  in  without  the  caveator 
being  heard.  It  is  a  general  rule  that  all  persons  who  might  be 
injured  by  admitting  a  will  or  codicil  to  probate,  may  caveat 
against  it.  In  this  case,  Marsh  was  appointed  an  executor  by 
the  original  will ;  the  codicil  substitutes  a  new  co-executor  to 
act  with  him.  There  may  be  strong  reasons  why  this  substitue 
tion  should  operate  injuriously  to  him.  But  as  it  is  not  neces- 
sary to  decide  this  point,  I  shall  express  no  positive  opinion 
upon  it. 

The  application  is  refused. 

Qroktm  v.  Houqttalin.  1  Fr.  669.  ' '••'•-'-•*• 
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COCHEAN. 

It  is  no  objection  to  the  dissolution  of  an  injunction,  that  exceptions  have 
been  filed  to  the  defendants  answer.  The  rule  of  the  English  court  of 
chancery  upon  this  subject  does  not  prevail  in  New  Jersey. 

The  court  will  hear  the  argument  upon  the  exceptions  to  the  answer,  and 
upon  the  motion  to  dissolve  the  injunction,  at  the  same  time. 

BILL  for  an  injunction  to  restrain  proceedings  at  law  filed, 
and  an  injunction  issued,  on  the  twelfth  of  December,  eighteen 
hundred  and  forty-three.  The  defendant  filed  his  answer  on 
the  third  of  January,  eighteen  hundred  and  forty-four,  and 
gave  notice  of  a  motion  to  dissolve  the  injunction  at  the  ensuing 
January  term.  On  the  eighteenth  day  of  January  the  com- 
plainants filed  exceptions  to  the  defendant's  answer  for  insuffi- 
ciency. The  complainants'  counsel  resisted  the  hearing  of  the 
motion  to  dissolve,  upon  the  ground  that  exceptions  to  the  an- 
swer were  pending  undisposed  of.  The  court  directed  the  argu- 
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mentto  proceed,  and  the  exceptions  to  the  answer  to  be  argued 
at  the  same  time. 

J.  D.  Miller  and  Vroom,  for  complainants. 
L.  C,  Grover  and  Whitehead,  for  defendant. 

THE  CHANCELLOR.  The  complainants'  counsel  objected  to 
the  hearing  of  this  case  coming  on,  and  for  cause,  showed  that 
exceptions  to  the  defendant's  answer  for  insufficiency  had  been 
filed,  and  not  yet  disposed  of;  and  they  referred  to  the 
English  chancery  practice,  and  the  practice  of  New  York,  to 
sustain  the  objection. 

I  determined  that  the  cause  should  proceed,  and  that  *. 
would  hear  the  motion  to  dissolve  the  injunction  and  the  ex- 
ceptions at  the  same  time,  and  I  take  the  occasion  to  express 
here,  fully,  my  reasons  for  the  course  pursued. 

By  the  English  practice  in  the  court  of  chancery,  where  the 
answer  is  filed  in  term,  exceptions  mnst  be  filed  in  the  same 
term,  or  within  eight  days  afterwards;  if  the  answer  is  filed  in 
vacation,  then  within  eight  days  after  the  beginning  of  the  fol- 
lowing term ;  and  the  complainant  is  compelled  to  procure  the 
master's  report  upon  them,  within  a  reasonable  time,  stated  in 
the  books,  sometimes  to  be  a  week,  but  generally  four  days. 

In  the  exchequer,  the  exceptions  must  be  put  in  within  four 
days,  within  the  term  next  after  the  coming  in  of  the  answer 
In  that  court  they  are  not  made  the  subject  of  reference,  but 
the  court  determine  them  upon  argument,  in  the  first  instance ; 
Eden  on  Injunction,  127,  8,  130,  (73  in  ed.  of  1822) ;  1  Harr 
C/i.  Pr.  197 ;  Ibid,  547 ;  Wy alts' 8  Pr.  Beg.  241. 

In  the  courts  of  New  York,  where  an  injunction  has  issued 
and  the  plaintiff  excepts  to  the  answer,  he  must  procure  the 
master's  report  in  fourteen  days,  or  show  cause  why  he  has 
not  done  so,  or  the  exceptions  filed  will  not  prevent  the  dis- 
solution of  the  injunction ;  Blake's  Chan.  Prac.  285  ;  Rule  57 
of  the  N.  T.  Court  of  Chan. 
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In  New  Jersey  we  have  no  such  rule,  requiring  the  part} 
excepting  to  have  the  exceptions  disposed  of  without  delay 
and  if  the  practice  referred  to  should  be  adopted  here,  greal 
delay  and  vexation  might  result. 

By  the  twenty-second  section  of  the  act  respecting  the  court 
of  chancery,  (Elmer's  Dig.  57,)  the  complainant  may  file  his 
exceptions  at  any  time  within  thirty  days  after  the  time  limited 
or  granted  for  filing  the  answer. 

By  the  twenty-third  section  of  the  same  act,  a  rule  is  to  be 
entered  of  course  with  the  clerk,  either  in  term  time  or  vacation, 
to  refer  the  exceptions  to  a  master,  who  shall  decide  and  re- 
port upon  them  within  thirty  days  after  they  are  filed. 

By  the  eleventh  rule  of  this  court,  (<{Of  Exceptions,"  sec.  2) 
exceptions  for  insufficiency  shall  not  be  entered  until  six  days 
after  service  of  a  copy  of  the  exceptions  on  the  defendant  or 
his  solicitor. 

Injunctions  here  are  usually  granted  without  notice  upon  the 
case  made  by  the  bill,  upon  the  oath  of  the  complainant  alone  ; 
and  frequently,  very  properly,  dissolved  upon  the  coming  in 
of  the  answer  denying  the  whole  equity  of  the  bill. 

In  cases  where  delay  is  the  only  object  of  the  party,  injunc- 
tions are  too  often  sought  as  the  most  convenient  way  of  pro- 
curing it ;  and  the  longer  a  motion  to  dissolve  can  be  kept  off, 
the  greater  the  chance  6f  success. 

Now  under  the  sections  of  the  act  and  the  rule  referred  to, 
it  is  easy  to  perceive  that  in  some  cases  sixty  days  and  more 
may  intervene  between  the  filing  of  the  answer  and  the  dis- 
position of  the  exceptions.  If,  therefore,  the  existence  of  un- 
dermined exceptions  be  a  good  cause  for  continuing  the  in- 
junction, it  would  in  many  instances  amount  to  a  denial  of  the 
motion  to  dissolve,  and  defeat  the  object  of  an  answer,  how- 
ever full  and  true,  and  however  promptly  filed. 

Such  has  not  been,  and  should  not  be,  the  practice  of  this 
court,  under  the  existing  rules.  It  is  better  to  hear  the  excep- 
tions on  the  argument  of  the  motion  to  dissolve.  If  they  are 
well  taken,  then  the  answer  does  not  deny  the  whole  equity  of 
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the  bill ;  but  if  not  well  taken,  they  present  no  ground  of  objec- 
tion, and  the  answer  may  be  sufficient  to  justify  a  dissolution 
of  the  injunction. 

Upon  examining  the  bill  and  answer,  and  the  exceptions,  I 
am  satisfied  that  the  whole  equity  of  the  bill,  upon  which  the 
injunction  was  granted,  has  been  fully  denied,  and  that  the 
motion  to  dissolve  should  prevail,  with  costs. 
Order  accordingly. 


WILSON   KNOTT   v.  The   RECEIVERS   of   the   MORRIS   CANAL 
AND  BANKING-  COMPANY. 

In  the  disposition  of  the  trust  property  in  their  hands,  receivers  have  a  dis- 
cretion, for  the  due  exercise  of  which  they  are  responsible  to  the  court,  and 
in  the  exercise  of  which  they  are  subject  to  its  control. 

Receivers  are  not,  like  executive  officers,  bound  to  sell  for  the  highest  price, 
without  regard  to  the  purchaser,  or  to  the  disposition  he  may  make  of  the 
property. 

Where  the  receivers  of  the  Morris  Canal  and  Banking  Company  advertised 
that  proposals  would  be  received  by  them  until  a  specified  day  for  leasing 
the  canal  for  one  year,  Held, 

That  the  advertisement  did  not  bind  the  receivers  to  take  the  offer  of  the 
highest  bidder,  nor  limit  them  to  a  certain  time  within  which  to  receive 
bids. 

ON  the  twenty-fourth  of  January,  eighteen  hundred  and  for- 
ty-four, the  receivers  of  the  Morris  Canal  and  Banking  Com- 
pany reported  to  the  %court,  that  the  existing  lease  of  the  canal 
being  about  to  expire  on  the  first  day  of  April,  then  next,  they 
had  received  various  proposals  for  renting  the  same;  that  upon 
deliberation,  they  had  decided  to  give  the  term  to  Mills  and 
Sykes,  the  present  lessees,  subject,  however,  to  the  approval  arid 
confirmation  of  the  court,  and  asking  the  direction  of  the  court 
in  the  premises. 

On  the  same  day,  Wilson  Knott  filed  his  petition  to  the  chan- 
cellor, under  oath,  stating  that  the  said  receivers  had  caused 
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advertisements  to  be  published  in  several  newspapers  of  the 
state,  notifying  the  public  that  written  proposals  would  be  re- 
ceived by  them  at  their  office  in  Jersey-City,  until  the  eleventh 
day  of  January  instant,  for  leasing  the  Morris  Canal  and  the 
feeders,  from  the  termination  thereof  at  Newark,  to  the  Dela- 
ware river,  for  the  term  of  one  year  from  the  first  day  of  April 
next.  That  the  petitioner,  on  the  said  eleventh  day  of  January, 
put  in  written  proposals  for  the  said  lease,  offering  to  pay  there- 
for three  thousand  dollars,  and  to  give  the  requisite  security  for 
the  fulfillment  of  the  contract. 

That  the  only  proposals  for  the  said  contract  besides  the  peti- 
tioner's, were  one  from  A.  P.,  proposing  to  lease  the  said  canal 
for  two  thousand  and  twenty  dollars;  one  from  D.  K.  A.,  pro- 
posing to  lease  the  same  for  one  thousand  five  hundred  and 
twenty-five  dollars,  and  one  from  Mills  and  Sykes,  proposing  to 
lease  the  same  for  one  thousand  five  hundred  dollars,  for  the 
year. 

That  after  the  biddings  were  opened,  and  after  the  day  limi- 
ted for  receiving  bids  was  past,  the  said  Mills  and  Sykes  were 
permitted  to  increase  their  bid,  without  an  opportunity  of  fur- 
ther bidding  being  afforded  to  others.  That  the  petitioner  is 
ready  to  fulfill  the  contract  on  his  part,  agreeably  to  his  bid, 
and  to  the  said  proposals;  or  if  the  bidding  should  be  opened, 
be  is  prepared  to  offer  a  larger  sum  than  has  yet  been  bid  for 
the  said  lease. 

The  prayer  of  the  petition  is,  that  the  receivers  be  directed  to 
execute  to  the  petitioner  a  lease  for  the  said  canal,  agreeably  to 
the  term  of  the  said  proposals  and  his  bid,  or  that  the  biddings 
be  re-opened,  and  that  the  receivers  be  directed  to  give  public 
notice  thereof  ;  that  in  the  meantime,  the  receivers  may  be 
restrained  from  executing  any  lease  for  the  said  canal,  and  that 
if  they  have  executed  any  such  lease,  that  it  may  be  declared 
inoperative  and  void,  and  be  ordered  to  be  given  up  to  be  can- 
celled. 

Upon  filing  the  petition,  an  order  was  made  that  the  receivers, 
and  also  the  said  Mills  and  Sykes,  should  show  cause,  on  the 
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twenty -seventh  clay  of  January  instant,  why  the  prayer  of  the 
said  petition  should  not  be  granted,  and  that  the  petitioner  have 
leave  to  examine  the  receivers  upon  interrogatories,  touching 
the  matters  set  forth  in  the  petition ;  that  the  parties  have  leave 
to  take  affidavits;  and  that  Mills  and  Sykes,the  proposed  les- 
sees of  the  canal,  be  at  liberty  to  avail  themselves  of  the  same 
rule.  An  order  was  also  made  upon  the  receivers,  to  certify 
to  the  court  all  the  facts  and  circumstances  relating  to  the 
mutrers  set  forth,  in  the  said  petition. 

Pursuant  to  this  order,  the  receivers  filed  their  report,  ac- 
companied by  a  lease  to  the  said  Mills  and  Sykes,  and  pray  a 
confirmation  of  the  same.  Interrogatories*  were  exhibited  to 
and  answered  by  the  receivers,  and  depositions  of  witnesses 
taken ;  from  which  it  appears  that  the  receivers,  on  the  twenty- 
ninth  of  December,  eighteen  hundred  and  forty  three,  resolved 
to  advertise  for  proposals  for  leasing  the  canal  and  its  appen- 
dages for  one  year  from  the  first  of  April,  eighteen  hundred 
and  forty-four ;  and  that  they  advertised  accordingly  that  they 
would  receive  proposals  at  their  office  in  Jersey  City,  until  the 
eleventh  of  January,  then  next. 

That  proposals  were  delivered  to  one  of  the  receivers  from 
the  petitioner,  offering  to  lease  the  canal  with  its  appendages 
for  three  thousand  dollars;  from  Daniel  K.  Allen,  for  fifteen 
hundred  and  twenty-five  dollars  ;  and  from  Andrew  Parsons, 
in  the  evening  of  the  same  day,  at  Paterson,  for  two  thousand 
and  twenty  dollars — and  that  Mills  and  Sykes  made  proposals 
on  the  same  day,  to  take  a  lease  on  certain  contingencies  at  fif- 
teen hundred  dollars ;  none  of  which  propositions  were  accepted. 

From  a  conversation  of  one  of  the  receivers,  it  became  known 
what  proposals  had  been  made,  and  on  the  twelfth  of  January 
Mills  and  Sykes  further  proposed  to  lease  the  property  for  three 
thousand  dollars;  and  on  the  thirteenth  of  January  made  still 
another  proposition. 

That  the  receivers,  believing  Mills  and  Sykes  the  more  suita- 
ble and  competent  lessees,  and  the  rent  offered  by  them  being 
equal  to  that  offered  by  any  others,  agreed  with  them  upon 
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the  terms  contained  in  the  lease  which  they  now  desire  to  have 
confirmed. 

The  petitioner,  by  his  counsel,  now  complains,  that  the  re- 
ceivers have  acted  improperly  in  disclosing  the  terms  of  the 
sealed  proposals,  and  in  entertaining  propositions  made  after 
the  eleventh  of  January,  the  time  mentioned  in  the  advertise- 
ment; and  that  they  have  shown  partiality  and  favoritism  in 
their  determination. 

S.  G.  Potts  and  Wall,  for  the  petitioner. 
E.  Vanarsdale,  for  the  receivers. 
Vroom,  for  Mills  and  Sykes. 

THE  CHANCELLOR.  In  the  disposition  of  the  trust  property, 
the  receivers  have  a  discretion,  for  the  due  exercise  of  which 
they  are  responsible  to  the  court,  and  in  the  exercise  of  which 
they  are  subject  to  its  control.  The  receivers  being  officers  of 
the  court,  and  entitled  to  its  protection,  will  be  sustained  in 
their  acts  done  in  good  faith,  and  without  prejudice  to  the 
rights  of  those  interested. 

In  leasing  the  canal  and  its  appendages,  great  prudence  and 
care  were  required  on  the  part  of  the  receivers.  They  are  not 
like  executive 'officers,  bound  to  sell  for  the  highest  price,  with- 
out regard  to  the  purchaser,  or  the  disposition  he  may  make  of 
the  property  ;  the  object  is  not  merely  to  obtain  the  greatest 
amount  of  rent,  but  also  to  secure  the  proper  use  and  due 
repair  of  the  canal  and  its  locks,  bridges,  dams,  &c.,  and  the 
continuance  and  increase  of  business  upon  it,  that  as  far  as 
practicable  the  reversionary  interest  of  the  creditors  and  stock- 
holders may  be  promoted. 

It  was  proper,  therefore,  by  advertising  for  proposals,  to  pro- 
cure as  many  bidders  as  they  could,  that  from  them  they  might 
select  such  as  would  not  only  pay  the  best  rent,  but  take  also 
th«  best  care  of  the  canal,  and  otherwise  promote,  and  if  pos- 
sible, increase  the  value  of  the  trust  property. 
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The  advertisement  for  proposals  was  not  such  contract  as 
would  bind  the  receivers  to  take  offer  of  the  highest  bidder, 
nor  limit  them  to  a  certain  time  within  which  to  receive  bids. 
It  was  used  as  the  means  of  procuring  offers,  and  could  not 
control  them  in  the  exercise  of  a  proper  discretion  in  the  choice 
of  those  offers.  Nor  did  any  person,  by  a  proposal,  acquire  any 
right  under  or  in  consequence  of  the  advertisement,  until  his 
proposition  was  accepted. 

In  ordinary  sales  of  property  by  auction,  neither  seller  nor 
buyer  is  bound  until  the  bid  is  accepted :  3  Term.  Rep.  148. 
And  surely,  a  rule  equally  liberal  is  applicable  to  receivers,  in  a 
transaction  like  this. 

If  the  petitioner  acquired  no  right  under  the  advertisement 
and  his  proposal,  he  cannot  complain,  even  if  in  fact  he  is  quite 
as  competent  to  manage  the  canal  as  the  proposed  lessees.  The 
•preference  shown  to  others  may  disappoint  his  hopes  and  wound 
his  feelings,  but  cannot  affect  any  legal  right. 

The  only  question  remaining  is,  whether  the  receivers  have 
acted  discreetly  in  accepting  the  proposals  of  Messrs.  Mills  and 
Sykes,  and  in  making  the  agreement  with  them,  mentioned  in 
the  lease  now  submitted. 

It  appears  that  the  bridges,  aqueducts,  locks  and  inclined 
planes  of  the  canal  are  in  a  condition  that  require  a  great  deal 
of  attention  and  repair. 

That  the  principal  business  of  the  canal  is  the  transportation 
of  coal,  in  which  there  is  great  competition ;  and  experience  in 
the  coal  business  is  likely  to  be  quite  necessary  to  the  profitable 
employment  of  the  canal.  Of  the  proposed  lessees,  one  is  a 
dealer  in  coals,  the  other  a  professed  civil  engineer ;  both  bear 
the  character  of  worthy  and  competent  men,  and  are  said  to 
be  fully  responsible  for  the  performance  of  the  covenants  of 
the  lease  ;  and  they  offer  as  much  rent  as  any  other  person. 

It  would  seem  then,  that  in  selecting  these  persons,  the  re- 
ceivers have  not  acted  without  due  discretion,  nor  without  pro- 
per regard  to  the  interest  of  the  trust  fund. 
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It  is  unnecessary  to  institute  any  comparision  of  the  respective 
qualifications  of  the  petitioner  and  tho  proposed  lessees.  It  ig 
enough  that  the  receivers,  who  are  acquainted  with  or  have  the 
means  of  knowing  the  character  and  capacity  of  all,  have  in 
the  exercise  of  their  discretion  selected  the  latter,  and  as  theii 
choice  does  not  appear  to  be  improper,  it  must  be  confirmed. 

The  prayer  of  the  petitioner,  therefore,  cannot  be  granted. 
The  lease  will  be  referred  to  a  master,  to  inquire  into  its  terms, 
and  the  sufficiency  of  the  security  offered,  and  report  the  same 
with  all  convenient  speed. 
Order  accordingly. 


RICHARDS   and   DANIEL  SELDEN  v.   The  MORRIS 
CANAL  AND  BANKING  COMPANY. 


The  report  of  a  master  upon  the  accounts  of  receivers  requires  confirmation, 
and  may  be  excepted  to.  The  several  items  of-  the  account  may  be  inves- 
tigated. * 

It  seems  that  a  creditor  is  not  allowed  the  costs  of  proving  his  claim  before 
the  master.  But  a  creditor  complaining  of  the  proceedings  before  the  mas- 
ter in  settlement  of  the  receivers'  accounts  may  be  allowed  his  costs,  to  be 
paid  out  of  the  fund,  or  by  the  receivers,  at  the  discretion  of  the  court. 

Notice  should  be  given  of  an  application  on  behalf  of  the  creditors,  for  leave 
to  file  exceptions  to  the  master's  report.  An  order  for  leave  to  file  excep- 
'tions,  made  without  notice,  discharged. 

E.  Vanarsdale  for  the  receivers,  cited  Bishop  v.  Willis,  2 
Vesey,  sen.  113  ;  1  Smith's  Chan.  Prac.  643  ;  2  Ibid.  358  ; 
Shewell  v.  Jones,  1  Con.  Eng.  Chan.  400  ;  Abell  v.  Screech, 
10  Vesey,  356  ;  Calvert  on  Parties,  53  ;  CammacJc  v.  John- 
son, 1  Green's  Chan.  163  ;  5  Paige,  131  ;  7  Paige,  514  ; 
2  Atkyns,  21  ;  2  Edwards,  426  ;  1  -Newland's  C'han.  Pr. 
110,  165. 

*  See  Mechanic's  Sank  of  Philadelphia  v.  SanJc  of  tfeio  Brunswick,  ante,  vol. 
ii.  page  437. 
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S.  G.  Potts  and  Wall,  for  petitioners,  cited  Elmer's  Dig. 
86,  pi.  26. 

THE  CHANCELLOR.  At  the  last  term,  James  M.  Porter, 
Daniel  K.  Allen,  Andrew  Parsons,  John  S trader,  junior,  and 
Charles  J.  Ihrie,  on  behalf  of  themselves  and  others,  creditors 
of  the  Morris  Canal  and  Banking  Company,  filed  their  petition 
complaining  of  the  proceedings  of  the  receivers  of  the  stock- 
holders and  creditors  of  the  said  company,  and  of  their  ac- 
counts of  expenses  and  charges  for  services,  settled  and  allowed 
by  one  of  the  masters  of  this  court,  and  praying  that  the  ap- 
pointment of  the  receivers  may  be  revoked  and  proper  persona 
appointed  in  their  stead. 

Upon  which  petition,  and  on  motion  on  behalf  of  the  peti- 
tioners, an  order  was  made  that  the  creditors  have  leave  to  file 
exceptions  to  the  report  of  the  master,  and  that  cause  be  shown 
on  the  first  day  of  this  term,  why  the  prayer  of  the  petitioners 
should  riot  be  granted,  and  other  receivers  appointed ;  and  that 
a  copy  of  the  petition  and  order  be  served  upon  the  solicitor  of 
the  complainants  and  on  the  receivers  within  ten  days ;  and 
that  the  parties  have  leave  to  take  affidavits,  &c.  An  order  to 
set  down  the  cause  at  this  term  was  also  made.  A  motion  is 
now  made  on  behalf  of  the  receivers,  to  discharge  and  vacate 
the  orders  so  made.  • 

These  orders  having  been  made  ex  parte,  at  the  peril  of  the 
movers,  are  to  be  considered  without  prejudice,  and  as  if  they 
were  now  originally  sought. 

The  first  objection  is,  that  the  receivers,  being  officers  of  the 
court,  the  report  of  the  master  upon  their  account  cannot  be 
excepted  to,  nor  the  items  of  the  accounts  considered ;  but  that 
upon  suggestion  of  parties  aggrieved,  the  court  will  call  upon 
the  master  to  certify  the  principle  upon  which  he  acted. 

Such  is  the  practice  in  England,  as  appears  in  ^the  case  of 
She  well  v.  Jones,  2  Simmons  &  Stuart,  170  ;  1  Con.  Eng. 
Cha/n.  400 ;  which  likens  the  report  of  a  master,  upon  receivers' 
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accounts,  to  his  report  on  taxation  of  costs,  which  requires  no 
confirmation  and  cannot  be  excepted  to. 

But  I  cannot  leara  that  such  has  been  the  practice  in  New- 
Jersey,  under  the  act  to  prevent  frauds  by  incorporated  compa- 
nies, passed  the  sixteenth  of  February,  eighteen  hundred  and 
twenty-nine,  and  in  the  absence  of  any  practice  to  control  me, 
I  should  hesitate  to  adopt  the  English  practice. 

From  the  proceedings  and  determination  of  the  receivers,  OUT 
statute  gives  an  appeal  to  the  chancellor,  who  is  to  hear  and 
determine  the  matter  in  a  summary  way,  and  make  such  order 
touching  the  same  as  shall  be  equitable  and  just.  The  com- 
plaint here  is  of  the  proceedings  and  determination  of  the  mas- 
ter, upon  which  our  statute  is  silent. 

Upon  looking  into  the  papers  in  the  cause,  it  appears  that  the 
order  appointing  the  master  was  exparte,  and  the  proceedings 
before  him  ex  parte^  without  notice  to  any  of  the  creditors  or 
their  solicitor. 

We  may,  without  any  imputation  of  fraud  on  the  part  of  the 
receivers,  or  of  impropriety  or  negligence  on  the  part  of  the  mas- 
ter, readily  suppose,  that  many  items  of  this  long  account  might 
have  been  allowed  and  passed  by  him,  with  great  injustice  to 
the  creditors.  If  then,  we  can  only  inquire  into  the  principle 
upon  which  he  settled  the  account,  without  examining  the 
items  in  any  case,  there  may  be  a  wrong  without  a  remedy, 
and  very  great  injustice  without  the  means  of  redress. 

It  would  seem  proper  then,  that  some  mode  of  reviewing  the 
proceedings  of  the  master  should  be  adopted ;  and  I  know  of 
none  better  than  that  of  filing  exceptions ;  it  is  simple  and  con- 
venient, and  in  conformity  with  the  practice  of  this  court  in 
other  cases,  and  of  other  accounting  courts. 

This  too,  seems  to  have  been  the  view  of  chancellor  Yroom, 
who,  in  the  case  of  the  Mechanics'  Bank  of  Philadelphia  v. 
the  Bank  of  New  Brunswick,  granted  liberty  to  a  creditor  to 
make  application  for  leave  to  appear  by  a  separate  solicitor,  and 
file  exceptions  to  the  report  of  a  master  upon  the  receivers7 
account. 
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It  was  also  the  opinion  of  chancellor  Dickerson,  who  in  the 
same  case  afterwards  made  an  order  that  cause  be  shown  why 
a  decree,  confirming  a  report  of-  the  master,  "should  not  be 
opened,  and  the  creditors  have  leave  to  appear  by  their  own 
solicitors  and  file  exceptions  to  said  report  or  take  such  other 
proceedings  as  may  be  deemed  necessary  or  proper,  to  review 
and  reconsider  the  said  report,  and  the  several  items  and  charges 
therein  stated,  reported  and  allowed." 

It  is,  in  my  opinion,  proper  to  review  the  proceedings  of  the 
master  upon  exceptions  filed. 

It  is  said  by  the  counsel,  that  costs  always  follow  exceptions, 
and  that  a  creditor  coming  in  is  not  allowed  his  costs,  and  thus, 
therefore,  exceptions  cannot  be  filed. 

The  only  difficulty  that  I  see  in  this  syllogism  is,  that  the 
jecond  proposition  of  it  is  not  true  as  applied  to  this  case. 

The  doctrine  in  Abell  v.  Screech,  10  Vesey,  355,  cited  by  the 
counsel  of  the  receivers,  is,  that  a  creditor  is  not  allowed  hia 
costs  of  proving  his  original  claims  before  the  master. 

And  in  Calvert  on  Parties  to  suits  in  Equity,  55,  6,  (Law 
Lib.  vol.  IT,)  it  is  laid  down,  "that  costs  out  of  the  fund  will  be 
allowed  to  the  creditor  who  files  the  bill,  and  not  to  those  who 
come  in  before  the  master,"  having  reference  clearly  to  the  ori- 
ginal claim. 

But  I  see  no  reason  why,  under  some  circumstances,  creditors 
complaining  of  the  proceedings  before  the  master  in  settlement 
of  the  receivers'  accounts,  should  not  be  allowed  their  costs,  to 
be  paid  out  of  the  fund,  or  by  the  receivers,  at  the  discretion  of 
the  court. 

It  is  also  said,  that  the  report  of  the  master  in  such  case  needs 
no  confirmation,  and  therefore  no  exceptions  can  be  filed. 

But  if  two  cases  are  any  indication  of  the  practice  upon  this 
point,  we  have  it  in  the  case  of  the  Mechanics  Bank  of  Phila- 
delphia v.  Bank  of  New-Brunswick,  before  referred  to,  and  in 
this  very  case,  where  the  report  excepted  to  has  been  confirmed 
by  decree. 
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But  another  objection  to  these  proceedings  is,  that  the  order 
to  file  exceptions  was  taken  without  notice. 

It  stru«k  me  at  first  as  remarkable  that  it  should  be  neces- 
sary to  give  notice  of  an  application  for  leave  to  file  exceptions, 
the  objections  to  which  would  seem  somewhat  to  involve  the 
merits  of  the  case ;  but  on  looking  at  the  order  of  chancellor 
Vroom,  before  referred  to,  it  is  obvious  that  the  exceptions  were 
dismissed  because  they  were  filed  by  the  exceptants'  solicitor, 
and  the  leave  to  be  sought  was  to  appear  by  a  separate  solicitor 
and  take  separate  exceptions.  The  order  of  chancellor  Dicker- 
eon  was,  that  cause  be  shown  why  the  defendants  should  not 
appear  by  their  own  separate  solicitors. 

And  there  is  propriety  in  this ;  the  solicitor  in  the  suit  is,  sul 
modo,  solicitor  of  all  the  creditors,  and  if  he  is  to  be  superseded, 
it  should  be  upon  due  notice  at  least  to  him. 

The  order,  therefore,  for  leave  to  file  exceptions  in  this  case 
should  be  vacated  and  discharged,  and  the  petitioners  be  per- 
mitted to  take  an  order  that  cause  be  shown  during  the  term 
why  leave  should  not  be  granted  to  appear  by  separate  solicitors, 
dnd  file  exceptions. 

Objections  have  been  raised  to  the  petition,  but  I  can  see  noth- 
ing fatal  to  it.  It  is  signed  by  some  of  the  creditors  for  them- 
selves and  others.  Although  it  may  not  be  good  for  the  others, 
this  is  no  reason  why  it  is  not  good  for  those  who  have  signed. 

The  prayer  of  the  petition  is  confined  to  the  revocation  of 
the  appointment  of  the  receivers,  and  for  the  appointment  of 
others. 

As  to  this,  the  parties  may  amend  if  they  please.  But  I 
would  prefer  to  see  a  more  correct  and  formal  petition  filed. 

Order  discharging  the  rule  for  leave  to  file  exceptions,  and  all 
proceedings  under  the  said  petition. 


CASES 


THE  COURT  OF  CHANCERY 

OF  THE  STATE  OF  NEW-JERSEY. 
APEIL    TEEM,     1844. 


PATRICK  MAGENNIS  v.  STEPHEN  B.  PAEKHORST. 

A  party  under  an  attachment  for  contempt  for  an  alleged  breach  of  an  in- 
junction, is  not  confined  to  his  answers  to  the  interrogatories  exhibited  to 
him,  but  may  examine  witnesses  to  exculpate  himself  from  the  charge. 

Should  the  depositions  on  the  part  of  the  defendant  be  taken  by  leave  of  the 
court  ? — Quere. 

JChe  party  alleging  a  contempt  of  court  by  breach  of  an  injunction, must  make 

it  out  clearly  to  the  satisfaction  of  the  court. 
Cf  the  accused  deny  the  contempt,  or  do  not  cleany  show  it  by  his  answers, 

the  prosecutor  may  examine  witnesses  to  prove  it. 
The  command  of  an  injunction  must  be  implicitly  obeyed,  but  it  is  the  spiri* 

and  not  the  letter  of  the  command  to  which  obedience  is  required. 
An  attachment  for  contempt,  being  in  the  nature  of  a  criminal  proceeding, 

costs  are  not  usually  allowed. 

E.  B.  D.  Ogden,  for  defendant. 

Ba/rkalow  and  A..  S.  Pennington,  for  complainant. 

THE    CHANCELLOR.      The    defendant,    Parkhurst,    having 
been  arrested  for  a  contempt  of  court,  by  an  alleged  breach  of 
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the  injunction  granted  in  this  case,  and  being  under  recogni- 
zance, now  moves  an  order  for  his  discharge,  upon  the  ground 
that  he  has  purged  the  contempt. 

Interrogatories  \vere  exhibited  and  answered  by  the  defend- 
ant, and  depositions  of  witnesses  taken  by  both  parties,  upon 
notice  and  without  the  order  of  the  court.  On  the  hearing,  a, 
question  was  raised  by  the  counsel  of  the  complainant,  as  to 
the  admissability  iof  the  depositions  taken  on  the  part  of  the 
defendant,  and  it  was  insisted  that  the  defendant  is  confined 
to  his  answers  to  the  interrogatories  exhibited  to  him,  and  can- 
not examine  witnesses  to  exculpate  himself  from  the  charge. 
The  depositions  were  admitted,  subject  to  the  opinion  of  the 
court,  on  further  consideration. 

On  examining  the  point  raised  upon  the  admissability  of  the 
depositions  taken  on  the  part  of  the  defendant,  I  am  satisfied 
that  it  is  proper  they  should  be  read. 

The  party  alleging  a  contempt  of  court  by  breach  of  an  in- 
junction, must  make  it  out  clearly  to  the  satisfaction  of  the 
sourt.  To  do  this  he  may  exp.mine  the  party  accused  upon 
interrogatories,  and  use  the  answers  as  proof.  If  the  accused 
deny  the  contempt,  or  do  not  clearly  show  it  in  his  answers, 
the  prosecutor  may,  as  (t  of  course,"  examine  witnesses  to  prove 
it.  This,  I  think,  is  proper,  as  well  upon  principle  nsby  author- 
ity. In  addition  to  Blaekstones  Com.  288,  and  1  Com.  Dig.  599, 
.sited  by  the  counsel  of  the  complainant,  we  have  other  author- 
ties,  and  particularly  that  of  NewlancPs  Ch.  Pr.  392,  explicit- 
ly directing  this  course. 

The  depositions  on  the  part  of  the  defendant,  it  seems,  in 
England  are  to  be  taken  by  leave  of  the  court.  Should  that 
practice  be  adopted  here,  the  depositions  on  the  part  of  the  de- 
fendant were  properly  read,  as  the  court  will  generally  sanction 
what  it  would  have  ordered,  if  no  prejudice  to  the  other  party 
arise  from  it. 

As  to  the  merits.  The  object  of  the  injunction  is  to  prevent 
my  injury  to  the  complainant,  by  the  obstruction  of  the  water 
flowing  along  the  tail-race  of  his  mill,  or  exposing  it  to  obst>-uc- 
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from  the  Passaic  river,  by  breaking  down  or  injuring  the 
embankment  between  the  race  and  the  river. 

It  was  not  to  prevent  the  defendant  from  making  a  proper 
use  of  his  own  premises,  nor  from  working  in  the  race  or  along 
the  embankment,  so  that  he  did  not  obstruct  the  water  or  in- 
jure the  embankment,  or  render  it  less  adequate  to  the  pur- 
poses for  which  it  was  constructed. 

The  command  of  the  injunction  must  be  implicitly  obeyetl 
but  it  is  the  spirit,  and  not  the  letter  of  the  command,  to  which 
obedience  is  required. 

The  answers  of  the  defendant  to  the  interrogatories,  clearly 
deny  any  contempt,  eirher  by  obstructing  the  water-course,  01 
injuring  the  embankment. 

It  is  true  that  the  stone  foundation  at  the  south-west  cornel 
of  the  defendant's  mill,  was  put  in  the  stream;  but  it  was 
done,  as  he  says,  in  his  absence,  contrary  to  his  directions,  and 
with  the  consent  of  the  complainant,  as  he  was  informed.  If 
BO,  this  is  no  breach  of  the  injunction. 

Three  posts  were  placed  longitudinally  in  the  stream,  and 
two  posts,  part  of  the  frame-work  for  the  wheel,  were  also 
placed  there ;  but  from  the  answers  of  the  defendant  and  the 
weight  of  the  testimony  of  the  witnesses,  they  do  not  appear  tD 
have  obstructed  the  stream.  Whether  this  is  to  be  attributed 
to  the  enlarging  of  the  race,  or  the  deepening  of  it,  or  to  any 
other  cause,  the  evidence  is  not  such  as  to  authorize  the  con- 
clusion that  the  stream  has  been  obstructed  and  the  water 
backed  upon  tho  complainant's  wheel. 

The  embankment  was  also  cut  away  in  enlarging  the  race- 
way ;  but  it  docs  not  appear  that  it  was  thereby  injured,  or 
rendered  less  adequate  to  keep  out  the  waters  of  the  Passaic 
river,  or  that  the  complainant  was  more  exposed  to  injury  from 
back  water. 

I  conclude,  therefore,  that  the  defendant  has  fully  denied 
the  contempt,  and  that  the  complainant  has  failed  to  prove  if, 
against  him,  and  I  adjudge  and  direct  that  the  defendant  be 
discharged  from  his  recognizance. 
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This  being  in  the  nature  of  a  criminal  proceeding,  costs  art 
not  usually  allowed,  and  should  not  be  in  this  case :  Rex.  v 
Plunkett,  3  Burr.  1329. 

The  defendant,  by  working  at  all  in  the  stream,  exposed 
himself  to  censure.  A  more  prudent  course  would  have  been, 
to  ask  a  modification  of  the  injunction,  or  such  a  construction 
of  its  terms  as  would  have  enabled  him  to  do  the  work  he  wish- 
ed, without  the  hazardous  experiment  which  he  has  made. 

The  complainant  had  reason  to  think  he  had  cause  of  corn 
plaint,  although  he  may  have  mistaken  the  cause  of  the  injury 
of  which  he  complained.  He  is  not  to  be  regarded  as  making 
a  vexatious  and  wholly  ill-grounded  complaint,  although  the 
strong  and  aggravatad  case  represented  in  the  depositions  on 
which  the  order  for  attachment  was  founded,  is  not  made  out 
on  the  present  hearing. 


WILLIAM  B.  MANNING  and  "Wife  et  a1,  v.  DAVID  S.  CKAIO, 
Surviving  Executor  of  JOHN  TERRILL,  et  al. 

A  testator  bequeathed  as  follows: — "  Two  hundred  and  fifty-one  shares  of 
stock  that  I  hold  in  the  great  western  turnpike  company,  in  the  state  of 
New  York,  to  remain  unsold,  and  the  dividends  arising  thereon  I  direct  to 
be  equally  divided  between  my  sons,  J.,  D.  and  E.  my  daughters,  M  ,  M., 
S.  and  D.,  and  my  grand-child,  0.  S.  T."  Held,  That  the  turnpike  stock  is 
an  absolute  specific  legacy  to  be  enjoysd  by  the  receipt  of  the  dividends. 

The  gift  of  the  produce  of  a  fund  without  limit  as  to  time,  is  a  gift  of  the 
fund ;  and  the  interest  of  each  of  the  legatees  is  vested  and  assignable. 

The  court  of  chancery  will  lend  its  aid  to  carry  out  the  intent  of  the  testator, 
and  to  save  the  fund  from  loss  or  great  depreciation,  may  change  the  mode 
of  enjoyment . 

THIS  bill  was  filed  by  legatees  under  the  will  of  John  Terrill, 
deceased.  One  of  the  objects  of  the  bill  was,  to  recover  from 
the  surviving  executor  the  dividends  upon  certain  turnpike 
stock,  and  to  have  the  stock  itself  divided  among  the  legatees. 
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The  bequest  was  as  follows.  "  Item.  Two  hundred  and  fifty- 
one  shares  of  stock  that  I  hold  in  the  great  western  turnpike 
company  in  the  state  of  New- York,  to  remain  unsold,  and  the 
dividends  arising  thereon  I  direct  to  be  equally  divided  between 
my  sons,  Job,  Dayton  and  Ephraim ;  and  my  daughters,  Mary, 
Margaret,  Sarah  and  Deborah ;  and  my  grand-child  Oliver  S. 
Ten-ill,  son  of  my  son  Abel  Terrill."  Other  matters  were  in- 
volved in  the  controversy,  not,  however,  affecting  the  points  de- 
cided by  the  chancellor.  There  were  several  parties  interested, 
and  answers  were  filed  by  different  defendants.  The  cause 
was  heard  upon  the  bill,  answers,  replication  and  proofs. 

Wall,  for  complainant. 

1.  II.  Williamson,  for  surviving  executor. 

Lupp,  for  S.  Mundy. 

G.  A.  Vroom,  for  the  administrator  of  D.  T.  Terrill  and  others. 

THE  CHANCELLOR.  The  turnpike  stock  is  an  absolute  speci- 
fic legacy,  to  be  enjoyed  by  the  receipt  of  the  dividends. 

The  gift  of  the  produce  of  a  fund,  without  limit  as  to  time 
is  a  gift  of  the  fund. 

The  interest  of  each  of  the  legatees  is  therefore  vested  and 
assignable. 

The  court  of  chancery  will  lend  its  aid  to  carry  out  the  in 
tent  of  the  testator ;  and  to  save  the  fund  from  loss  or  great 

'  D 

depreciation,  may  change  its  mode  of  enjoyment. 

In  this  case,  as  the  stock  is  depreciating,  I  think  it  should  be 
divided  among  the  legatees  or  their  representatives. 

In  taking  the  account,  the  master  will  inquire, 

First,  Who  are  entitled  to  the  stock  and  its  dividends,  and 
the  amount  of  their  respective  interests. 

Secondly,  What  amount  of  dividends  the  executor  has  re 
ceived  and  paid  out,  and  to  whom  paid ;  how  much  remains  in 
his  hands,  and  to  whom  it  is  due,  making  all  just  allowances. 
Order  accordingly. 

SEE  same  case,  4  Hal.  Ch.  806. 

CITED  in  Gulick's  Ex.  v.  Gulick,  10  C.  K  Or.  328. 


CASES 

ADJUDGED    IK 

THE  COURT  OF  CHANCERY 

OF    THE  STATE    OF   NEW   JERSEY, 
JULY   TEEM,   1844 


JOHN  TVniTTEMORE  v.  JOHN  G-.  COSTES  et  al. 

A  court  of  equity  will  sustain  an  original  bill  filed  to  correct  a  former  decree 
of  the  same  court 

BILL  for  relief,  filed  October  first,  eighteen  hundred  and  f  orty- 
Jwo.  The  bill  states  that  the  Monroe  Manufacturing  Company, 
Dy  deed  bearing  date  on  the  thirty-first  day  of  August,  eighteen 
hundred  and  thirty-nine,  for  the  consideration  of  five  thousand 
dollars,  conveyed  to  the  complainant  a  lot  of  ground  in  Paterson, 
in  the  bill  of  complaint  particularly  described,  with  a  mill  and 
buildings  thereon,  which  said  deed  was  duly  acknowledged  and 
recorded.  That  upon  receiving  the  said  deed,  the  complainant 
immediately  went  into  possession  of  the  said  premises ;  that  his 
possession  has  been  public  and  notorious,  and  that  he  has  spent 
large  sums  of  money  in  making  repairs  and  improvements 
thereon.  That  at  the  time  of  the  purchase,  he  believed  the 
said  premises  to  be  clear  of  incumbrances,  and  he  paid  a  f  nil 
consideration  for  a  perfect  and  unincumbered  title  thereto. 

That  on  an  investigation  of  the  title  to  the  said  premises  at 
the  time  of  his  purchase,  the  complainant  ascertained  that  the 
premises  were  conveyed  to  the  Monroe  Manufacturing  Compa- 
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ny  by  tlie  "Society  for  establishing  useful  Manufactures,"  by 
deed  dated  on  the  thirteenth  of  August,  eighteen  hundred  and 
thirty-eight,  duly  acknowledged  and  recorded.  That  the  title 
of  the  said  the  Society  for  establishing  useful  Manufacture? 
to  the  said  premises  was  ancient  and  unquestioned,  and  that 
the  premises  had  not  been  incumbered  by  the  Monroe  Manu 
facturing  Company. 

That  the  complainant  had  no  knowledge  or  intimation  of 
any  pretended  incumbrance  or  claim  upon  the  said  premises, 
until,  about  two  months  before  the  filing  of  his  bill,  he  learned 
that  the  said  lot  was  advertised  for  sale,  upon  an  execution  is 
sued  out  of  this  court,  upon  a  decree  rendered  in  a  causo  in 
which  John  G.  Coster  is  complainant,  and  the  Monroe  Manu- 
facturing Company  and  Andrew  Parsons  are  defendants.* 

That  the  complainant  has  ascertained  that  the  said  decree 
was  obtained  by  the  said  John  G.  Coster,  upon  a  bill  filed  by 
him  to  foreclose  the  equity  of  redemption  in  certain  premises, 
mortgaged  to  said  Coster  by  Francis  Mann  and  John  W.  Berry, 
on  or  about  the  fourteenth  of  February,  eighteen  hundred  and 
thirty-one,  to  secure  the  payment  of  a  bond  for  two  thousand 
dollars,  with  interest.  That  the  consideration  of  the  said  bond 
and  mortgage  was  a  part  of  the  purchase  money  of  said  mort- 
gaged premises,  conveyed  by  said  Coster  to  Mann  and  Berry, 
and  that  the  premises  so  conveyed  included  the  lot  purchased 
by  the  complainant  of  the  Monroe  Manufacturing  Company. 
That  the  premises  conveyed  by  Coster  to  Mann  and  Berry, 
passed  by  sundry  mesne  conveyances  to  Samuel  G.  Wheeler, 
and  were  by  him  incumbered  by  a  mortgage  to  secure  the 
payment  of  sixteen  thousand  dollars,  which  is  now  held  by 
Andrew  Parsons,  and  from  the  said  S.  G.  "Wheeler  to  the 
Monroe  Manufacturing  Company. 

That  in  the  supreme  court  of  this  state,  at  the  term  of  May, 

eighteen  hundred  and  thirty-eight,  a  judgment  was  recovered 

by  the  Society  for  establishing  useful  Manufactures,in  an  action 

of  ejectment  brought  by  them,  for  the  recovery  of  the  lot  so  as 

*  See  ante,  vol.  i,  page  467. 
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aforesaid  conveyed  to  the  complainant,  and  a  writ  of  hdbere 
facias  having  issued  upon  the  said  judgment,  and  being  about 
to  be  executed,  the  Monroe  Manufacturing  Company  purchased 
the  said  lot,  and  procured  a  title  therefor  from  the  Society  for 
establishing  useful  Manufactures ;  the  previous  title  acquired 
by  them  for  said  premises,  under  the  said  John  G.  Coster,  being 
utterly  defective. 

The  bill  further  charges,  that  the  said  John  G.  Coster  had 
notice  of  the  said  action  of  ejectment,  and  refused  to  defend  the 
same.  That  on  the  bill  filed  by  him  as  aforesaid  against  the 
Monroe  Manufacturing  Company,  to  foreclose  the  mortgage 
given  by  Mann  and  Berry,  the  said  The  Monroe  Manufacturing 
Company  claimed,  and  were  by  the  decree  of  this  court  allow 
ed,  as  a  set  off  against  the  amount,  of  the  said  mortgage,  the 
damages  sustained  by  reason  of  the  defect  of  title  of  the  saici 
John  G.  Coster  in  the  lot  of  complainant,  conveyed  or  pretended 
to  be  conveyed  by  the  said  Coster  to  Mann  and  'Berry.  Thai 
a  decree  was  made  in  the  said  cause  for  the  sale  of  so  much  of 
the  mortgaged  premises  described  in  the  bill  of  complaint  as 
would  satisfy  the  balance  due  on  the  mortgage  of  the  said  Cos- 
ter, after  deducting  the  said  damages ;  and  an  execution  issued 
thereupon  to  a  master  of  the  court,  by  virtue  of  which  he  had 
advertised  for  sale  the  whole  of  the  said  mortgaged  premises, 
including  the  lot  of  the  complainant,  and  was  about  to  proceed 
to  sell  the  same. 

The  bill  further  states,  that  the  Monroe  Manufacturing  Com- 
pany had  been  declared  to  be  insolvent,  and  receivers  had  been 
appointed. 

Charges  that  Coster,  being  one  of  the  grantors  to  Berry  and 
Mann,  knew,  or  was  bound  to  know,  the  extent  of  the  gran- 
tor's title,  and  that  it  did  not  embrace  the  lot  of  the  complain- 
ant ;  and  that  the  said  Coster,  well  knowing  that  the  said  lot, 
though,  embraced  within  the  lines  of  his  mortgage,  was  not 
bound  thereby;  that  it  had  been  recovered  by  the  Society  for 
establishing  useful  Manufactures,  in  an  action  of  ejectment 
against  the  title  through  which  the  mortgage  was  derived,  and 
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that  it  was  afterwards  purchased  by  the  complainant  for  a  val- 
uble  consideration,  unlawfully  proceeded  to  take  a  decree  for 
the  sale  of  the  whole  of  the  premises  described  in  his  mort- 
gage, and  to  procure  an  execution  to  be  issued  accordingly, 
and  insists  upon  making  sale,  by  virtue  thereof,  of  the  lot  so  a? 
aforesaid  conveyed  to  the  complainant. 

The  prayer  of  the  bill  is,  that  the  court  will  decree  that  nei» 
ther  the  mortgage  of  Coster  or  Parsons  constitutes  any  lien  or 
incumbrance  npon  the  complainant's  lot,  and  that  the  decree 
and  execution  in  the  suit  of  the  said  Coster,  maybe  so  rectified 
and  amended,  as  not  to  embrace  or  affect  the  lot  of  the  com 
plainant;  or  that  the  court  by  its  order  and  decree,  will  perpeta 
ally  restrain  the  said  Coster  from  proceeding  to  a  sale  of  the 
complainant's  lot,  by  virtue  of  the  said  execution.  That  the 
said  Parsons  may  be  restrained  from  proceeding  upon  his  mort 
gage  against  the  lot  of  the  complainant,  and  that  the  other 
defendants  may  be  decreed  to  have  no  right  or  interest  therein. 

A  decree  pro  confesso  was  taken  against  all  the  defendants 
except  John  G.  Coster,  who  demurred  to  the  bill.  Hearing 
upon  the  demurrer. 

E.  Vanarsdale,  for  defendant,  in  support  of  the  demurrer. 
M  JS.  D.  Ogden  and  A.  Whitehead,  for  complainant,  contra. 

Cases  cited  by  defendants'  counsel :  Cooper,  PL  182;  2  An- 
struther,  469  ;  2  Con.  Eng.  Chan.  439  ;  Hid,  441 ;  12  Con. 
Eng.  Chan.  507 ;  1  Mad.  57  ;  4  John.  Chan.  202  ;  2  Mason, 
200,  1. 

Cases  cited  by  complainant's  counsel :  Mitford's  PL  147 ; 
Cooper's  Eq.  185  ;  1  Afkyns,  282  ;  12  Vesey,  58  ;  1  Vcrnon, 
463  ;  2  Sch.  and  Lef.  367  ;  6  John.  Chan.  139,  157  ;  Sax 
torts  E.  35  ;  Story's  Eq.  (ed.  of  1838,)  226,  note,  227  ;  5 
Mad.  94  ;  1  Story' sEq.  74  ;  Calvert  on  Parties,  1 ;  12  Con. 
Eng  Chan.  530 
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THE  CHANCELLOR.  There  is  a  decree  pro  cortfesso  against 
all  the  defendants  but  John  G.  Coster,  who  demurs  to  the 
bill  for  multifariousness  ;  and  first,  because  of  unnecessary 
parties. 

The  defendants,  if  not  all  necessary,  are  not  improper  par- 
ties. 

Most  of  them  have  an  interest  in  the  object  of  the  suit,  and 
are,  therefore,  proper  and  necessary  parties-:  Calvcrt  on  Par* 
ties,  ch.  1,  seo.  1,  p.  3  ;  Story's  Eg.  PL  sec.  77,  07,  and  cases 
there  referred  to. 

Coster  is  made  defendant  because  he  was  the  complainant  in 
a  former  bill,  and  is  charged  with  wrongfully  pressing  a  sale  of 
the  premises  claimed  by  the  present  complainant,  WJiittemore. 

Parsons,  as  the  assignee  of  the  mortgage  given  by  "Wheeler 
to  Lawrence,  on  the  same  premises,  and  entitled  to  the  sur- 
plus. 

Mann  and  Berry,  as  the  mortgagors  to  Coster,  and  obligors, 
responsible  for  the  residue  on  the  bond,  after  deducting  the 
amount  of  the  gales,  and  directly  interested  in  the  result  of 
those  sales. 

The  Monroe  Manufacturing  Company  as  mortgagors  to 
Coster,  and  grantees  of  the  equity  of  redemption,  are  not  ne- 
cessary, but  are  proper  and  usual  parties  :  Vreeland  v.  Loubat, 
1  Green's  Chan.  104. 

The  complainant  may  make  them  parties,  if  he  choose,  and 
ihe  bill  is  not  on  that  account  demurable  :  Chester  v.  King 
ind  others,  1  Green  Chan.  405. 

The  receivers,  as  the  representatives  of  the  company,  are  to 
oe  regarded  in  the  same  light. 

The  second  ground  of  objection  is,  multifariousness  in  the 
object  of  the  bill,  which  seeks  a  reversal  or  correction  of  a 
"ormer  decree. 

This  presents  a  more  serious  question,  namely,  whether  a 
court  of  equity  will  sustain  an  original  bill  filed  to  correct  a 
former  decree. 

Judge  Story,  in  his  Equity  Pleadings,   342,  sec.  426,  says 
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"There  is  no  doubt  of  the  jurisdiction  of  courts  of  equity,  to 
grant  relief  against  a  former  decree,  where  the  same  has  been 
obtained  by  fraud  and  imposition  ;  for  these  will  infect  judg- 
ments at  law,  and  decrees  of  all  courts  ;  but  they  annul  thf 
whole  in  the  consideration  of  courts  of  equity.  This  must 
be  done  by  an  original  bill  ;  and  there  is  no  instance  of  its  be 
ing  done  by  petition,  though  it  seems  once  to  have  been  though! 
that  a  decree  as  well  as  an  interlocutory  order,  could  be  set 
aside  for  fraud,  by  petition  only.  Where  a  decree  has  been  so 
obtained,  the  court  will  restore  the  parties  to  their  former  situ 
ation,  whatever  their  rights  may  be." 

In  Sheldon  v.  Fortescue  Aland,  3  P.  W.  Ill,  lord  chan- 
cellor King  says,  "  I  admit  even  a  decree,  much  more  an  in- 
terlocutory order,  if  gained  by  collusion,  may  be  set  aside  on 
petition;  a  fortiori,  may  the  same  be  set  aside  by  bill."  But  it 
is  supposed  that  this  was  said  in  relation  to  a  case  in  which  the 
decree  had  not  been  enrolled,  and  where  the  fact  of  fraud  could 
not  be  controverted. 

And  in  Mussel  v.  Morgan,  3  Bro.  Chan.  R.  74,  lord  Thur- 
low  expressly  overruled  the  doctrine  of  relief  by  petition,  and 
said  he  could  see  no  reason  why  it  might  not  be  obtained  by  an 
original  bill,  in  the  nature  of  a  bill  of  review. 

In  Cocker  v.  Bevis,  1  Chan.  Cases,  61,  a  bill  for  such  pur- 
pose was  sustained,  not  so  much  on  the  ground  of  fraud,  as  on 
its  own  special  circumstances,  namely,  that  the  original  decree 
of  foreclosure  was  to  be  entered  unless  the  money  was  paid  at 
a  certain  time,  and  the  money  was  not  paid,  from  circumstan- 
ces of  inevitable  necessity,  without  wilful  default. 

There  is  no  express  allegation  of  fraud  in  this  bill,  but  the 
facts  set  forth  are  such  that  it  is  difficult  to  divest  them  of  the 
charge  of  fraud. 

If  the  defendant,  Coster,  as  the  bill  charges  and  the  demurrei 
for  tho  purpose  of  this  argument  admits,  knew  that  the  descrip 
tion  of  his  mortgage  embraced  more  land  than  the  mortgagor 
had  title  to,  yet  took  his  decree  for  the  whole,  and  insists  upon 
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Belling  the  whole,  to  the  prejudice  of  the  complainant,  it  looks 
very  much  like  fraud. 

If  the  allegation  is  untrue,  he  may  call  its  truth  in  question 
by  his  answer,  and  relieve  himself  of  the  implication  of  fraud. 

"Whether  there  is  fraud  or  not  in  the  case,  the  special  cir- 
cumstances of  it  forbid  the  allowance  of  the  demurrer. 

The  defendant  may  avail  himself  of  the  objection,  if  there 
is  anything  in  it,  by  plea  or  answer,  and  I  deem  it  best  to  retain 
the  bill  for  further  inquiry. 

Let  the  demurrer  be  overruled,  with  costs. 
Order  accordingly. 


DAY  v.  DAT. 

Direct  evidence  is  not  required  to  sustain  the  charge  of  adultery. 

The  circumstances  to  sustain  the  charge  must  be  such  as  to  lead  the  guarded 
discretion  of  a  reasonable  and  just  man  to  the  conclusion  that  the  crime 
has  been  committed. 

Lupp,  for  complainant. 
Vroom,  for  defendant. 

THE  CHANCELLOR.  The  complainant  filed  her  bill  for  a 
divorce  a  mnoulo  matrimonii,  upon  the  ground  of  adultery  by 
the  defendant,  her  husband. 

The  marriage  is  admitted  by  the  answer,  but  the  adultery 
denied. 

There  is  no  direct  evidence  of  the  fact  of  adultery,  and  the 
question  is,  whether  the  circumstances  detailed  in  the  evidence 
sustain  the  charge. 

If  direct  evidence  of  the  fact  should  be  required  in  such  cases, 
it  must  generally  render  relief  impracticable.  But  there  must 
be  such  proximate  circumstances  proved,  as  will  satisfy  the  le- 
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gal   conviction  of  the  court,  that  the  crime  has  been  com- 
mitted. 

In  Williams  v.  Williams,  1  Hagg  Con.  J?.  299 :  lord 
Stowell  said  "  it  is  a  fundamental  rule  of  evidence  on  this 
subject  that  it  is  not  necessary  to  prove  the  direct  fact  of 
adultery,  because  if  it  were  otherwise,  there  is  not  one  case 
in  an  hundred  where  that  case  would  be  attainable ;  it  is  very 
rarely,  indeed,  that  the  parties  are  surprized  in  the  direct  fact 
of  adultery.  In  every  case,  almost,  the  fact  is  inferred  from 
circumstances  that  lead  to  it  by  fair  inference,  as  a  necessary 
conclusion,  and  unless  this  were  so  held,  no  protection  what- 
ever could  be  given  to  marital  rights." 

"  The  only  general  rule  to  be  laid  down  is,  that  the  circum- 
stances must  be  such  as  to  lead  the  guarded  discretion  of  a 
reasonable  and  just  man  to  the  conclusion  ;  for  it  is  not  to 
lead  a  rash,  intemperate  judgment,  moving  upon  appearan- 
ces, that  are  equally  capable  of  two  interpretations.  Neither 
is  it  to  be  a  matter  of  artificial  reasoning,  judging  upon  such 
things  differently  from  what  would  strike  the  careful  and  cau- 
tious consideration  of  a  discreet  man." 

Whatever  convinces  of  the  consummation  of  the  act,  will  be 
sufficient  proof  of  the  charge :  2  Phil.  Eo.  153  ;  2  Green- 
leafs  Ev.  34. 

A  detail  of  the  circumstances  of  this  case  is  unnecessary. 
They  cannot  fail  to  lead  the  guarded  discretion  of  any  rea- 
sonable and  just  man  to  the  conclusion,  that  the  offence 
charged  was  committed.  There  was  at  least  that  degree  of 
imprudence  from  which  r.  court  is  bound  to  infer  guilt. 

I  am  constrained,  therefore,  to  grant  the  prayer  of  the  bill, 
and  to  decree  a  divorce  from  the  bond  of  matrimony,  with  costs 
of  suit ;  and  to  refer  the  matter  to  a  master,  to  inquire  and  re- 
port what  alimony  should  be  allowcd,and  what  provision  should 
be  made  for  the  maintenance  of  the  children  of  the  parties. 

And  the  complainant  will  have  leave  to  apply  to  the  court 
for  further  relief,  if  need  be. 
Decree  accordingly. 
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The  genera]  rule  is,  that  an  injunction  properly  granted,  will  not  be  dissolved 
till  all  the  defendants  have  answered*. 

It  is  the  duty  of  the  complainant  to  take  the  requisite  steps  to  compel  an  an- 
swer from  all  the  defendants, and  if  he  neglect  to  do  so,  the  injunction  may 
be  dissolved  though  a  part  only  of  the  defendants  have  answered. 

If  the  defendant,  upon  whom  rests  the  gravamen  of  the  charge,  answers,  de- 
nying the  whole  equity  of  the  bill  as  against  him,  the  injunction  will  be  dis- 
so'ved. 

BILL  for  an  injunction  to  restrain  proceedings  at  law,  filed  on 
the  sixth  of  June,  eighteen  hundred  and  forty-two,  and  an  in- 
junction issued.  Answ*er  by  part  of  the  defendants.  Motion 
to  dissolve  the  injunction  upon  the  denial  of  the  equity  of  the 
bill  by  the  answer.  Hearing  at  April  term,  eighteen  hundred 
and  forty-four. 

0.  S.  Hoisted  and  I.  H.  Williamson,  lor  Peck,  Pierson  and 
Company,  in  support  of  the  motion. 

A.  C.  M.  Penninglon  and  W.  Pennington,  contra. 

Cases  cited  by  defendants'  counsel :  2  John.  Chan.  202  ;  l 
Hopkins,  147 ;  1  John.  Chan.  108 ;  1  Green's  Ohan.  192,  452 ; 
6  Vexey,  678,  680 ;  14  Con.  Eng.  Chan.  799 ;  1  John.  Chan. 
302,  148  ;  Wyatt'e  Pr.  Beg.,  234. 

THE  CHANCELLOR.  The  complaint  of  the  bill  is,  that  the 
defendants,  Peck,  Pierson  and  Company,  have  sued  the  com- 
plainants at  law,  upon  two  promissory  notes  given  by  the  com- 
plainants, and  of  which  the  defendant,  Aaron  Peck,  by  an  ar- 
rangement between  him  and  the  complainants,  was  bound  to 
pay  three-fourths. 

That  the  notes  really  belong  to  Aaron  Peck,  who  is  prosecu- 
ting them  in  the  name  of  Peck,  Pierson  and  Company,  for  his 
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benefit ;  or  if  the  notes  belong  to  Peck,  Pierson  and  Company, 
they  took  them  after  maturity,  with  full  knowledge  of  the  equity 
existing  against  Aaron  Peck,  and  without  consideration,  and 
hold  the  notes  subject  to  all  the  equities  existing  against  Aaron 
Peck.  An  injunction  was  prayed  and  granted,  to  stay  proceed- 
ings at  law. 

The  defendant,  Aaron  Peck,  has  not  answered,  and  this  is 
objected  as  a  reason  why  the  injunction  should  not  be  dissol- 
ved. 

The  bill  was  filed  June  the  sixth,  eighteen  hundred  and  forty- 
two,  and  the  complainants  have  had  a  year  and  ten  months  in 
which  to  procure  the  answer,  and  if  they  have  neglected  it, 
they  ehould  not  set  up  the  want  of  the  answer  against  those 
defendants  who  have  answered,  and  have  no  power  to  compel 
their  co-defendant  to  answer.  The  complainants  fehouM  have 
taken  the  requisite  steps  with  all  diligence  to  compel  the 
answer :  Depeyster  v.  Graves  and  others,  2  John  Chan.  JR. 
148. 

Again.  The  general  rule  is,  that  an  injunction  properly 
granted  will  not  be  dissolved  till  all  the  defendants  have  an- 
swered. 

"  If  there  be  two  defendants,  the  court  will  not  ordinarily 
dissolve  the  injunction  till  both  have  answered."  ~Wyatfs  Pr. 
Register,  234. 

"  But  the  rule  has  exceptions,  and  is  subject  to  discretion  and 
modification."  One  of  the  exceptions  is  in  favor  of  him  on  whom 
the  real  gravamen  rested,  and  who  has  fully  answered.  Depey- 
ster v.  Graves  and  others,  2  John  Chan.  Rep.  149  ;  Joseph  v. 
Doubleday,  1  Vesey  and  Beame,  497;  Eden  on  Injunction, 
115  ;  1  Story- 8  Eq. 

Now,  here  the  gravamen  is  upon  Peck,  Pierson  and  Com 
pany ;  upon  their  answer  depends  the  right  of  the  complainants 
to  have  their  injunction  continued  or  dissolved. 

Aaron  may  have  answered  and  admitted  the  equity  of  the 
complainants'  bill  as  against  him ;  and  yet,  if  the  defendants 
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Peck,  Pierson  and  Company,  deny  all  the  equity  as  against 
them,  the  injunction  must  be  dissolved. 

The  question  then  is,  have  the  defendants,  Peck,  Pierson  and 
Company,  fully  answered  and  denied  all  the  equity  against 
them. 

They  deny  all  knowledge  of  any  obligation  on  the  part  of 
Aaron,  to  pay  any  part  of  the  notes ;  and  allege  that  they  re- 
ceived one  of  the  notes  from  Aaron,  for  the  consideration  of  the 
whole  amount  due  upon  it,  paid  by  them  to  him  in  money  be- 
fore its  maturity,  in  the  fair  course  of  trade ;  and  that  they  are 
the  bonafide  holders  of  it. 

That  being  the  indorsers  of  the  other  note,  at  the  request  and 
for  the  accommodation  of  Aaron  Peck,  they  took  it  up  from 
Bullock,  Lyman  and  Company,  to  save  a  prosecution,  by  giving 
their  own  notes,  indorsed  by  these  complainants ;  and  that  they 
have  since  paid  the  notes  so  given  for  it. 

That  they  received  the  last  note  after  maturity,  and  are  now 
the  bonafide  holders  of  it. 

That  the  suit  is  brought  in  their  name  and  for  their  use,  and 
not  for  the  use  or  benefit  of  Aaron. 

I  am  satisfied  that  this  is  a  full,  fair  and  unequivocal  deniai 
}f  all  the  equity  of  the  bill  charged  against  these  defendaUi*, 
and  that  the  injunction  should  be  dissolved,  with  costa. 

Order  accordingly. 
CITED  in  Adams  v.  End.  Co.  £k.t  2  Stock.  MO. 


CASES 


ADJUDGED  DT 


OF  THE  STATE  OF  NEW-JERSEY, 
OOTOBEE  TEEM,  1844. 


ISAAC  KEBLIN  v.  JOSEPH  E.  WEST. 

A  conrt  of  equity  will  not  interfere  by  injunction,  in  a  case  of  naked  tress-- 
pass, where  there  is  a  full  remedy  at  law. 

Bat  for  the  purpose  of  quieting  a  possession,  or  preventing  a  multiplicity  of 
actions,  or  where  the  value  of  the  inheritance  is  in  jeopardy.or  irreparable- 
mischief  is  threatened,  in  relation  either  to  mines,  quarries  or  woodland, 
the  court  will  interfere  by  injunction,  even  against  a  person  acting  under 
a  claim  of  right  * 

The  injury  may  be  irreparable  either  from  the  nature  of  the  injury  itself,  or 
from  the  want  of  responsibility  in  the  person  committing  it 

INJUNCTION  bill,  filed  on  the  fifteenth  of  May,  eighteen  hun- 
dred and  forty-four.  The  bill  charges,  that  the  complainant  ia 
seized  in  fee  and  possessed  of  a  tract  of  cedar  swamp,  in  the: 
township  of  Northampton,  in  the  county  of  Burlington,  con- 
taining ten  acres,  which  has  been  owned  and  possessed  by  the 
complainant,  and  those  under  whom  he  claims,  for  upwards  of 
sixty  years,  during  which  time  they  have  exercised  acts  of 
ownership  over  it  without  interruption  or  molestation.  The  bill 

•  See   West  v.  Walker,  voL  ii   page  279;  Skreve  T.   Black  d  aL, 
page  177 
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then  sets  out  the  plaintiffs  title,  and  the  boundaries  of  the  said 
tract,  and  further  charges,  that  upwards  of  fifty  years  ago  the 
timber  growing  on  the  said  tract  had  been  cleared  off,  and  a 
new  growth  commenced;  that  the  ordinary  time  for  a  growth 
of  cedar  to  acquire  maturity  is  about  sixty  or  seventy  years, 
during  all  which  period  the  property  is  unproductive.  That  the 
only  value  of  the  premises  consists  in  the  wood  and  timber 
growing  thereon,  and  that  if  stripped  of  the  timber  the  injury 
is  irreparable. 

That  Joseph  E.  "West,  under  pretence  of  some  claim  to  the 
said  premises,  has  entered  thereon  and  commenced  cutting  the 
timber ;  that  on  the  twenty-ninth  of  April  last  he  advertised  the 
timber  growing  upon  the  said  tract,  for  sale  at  public  auction ; 
that  although  the  complainant  attended  at  the  lime  and  place 
specified  in  the  advertisement,  and  claimed  the  premises  as  his 
own,  and  forbid  the  sale ;  yet  the  said  West,  by  offering  the 
timber  at  very  low  prices,  and  in  small  lots,  had  tempfed  vari- 
ous persons  to  become  purchasers ;  that  in  pursuance  of  such 
sales,  he  had  executed  in  his  m?me,  as  surviving  executor  of  his 
father,  George  West,  deceased,  an  instrument  in  the  nature  of 
a  lease,  for  three  years,  to  each  of  the  purchasers,  for  the  lots  by 
them  respectively  purchased,  with  the  privilege  of  cutting  and 
removing  the  timber  and  trees  growing  thereon  during  said 
term,  and  at  the  expiration  thereof,  to  yield  up  the  possession 
to  the  said  West,  executor  as  aforesaid  ;  that  he  has  since  that 
time  been  endeavoring  to  make  sale  of  the  residue  of  the  said 
tract,  and  has  sold  some  part  thereof  on  the  same  terms  as  above 
set  forth. 

That  the  said  West  has  no  claim  or  title  whatever  to  the 
said  premises,  and  has  never  had  the  possession  thereof,  nor 
exercised  any  act  of  ownership  over  the  same,  either  in  his  own 
right,  or  in  the  right  of  others  under  whom  he  may  pretend  to 
claim. 

That  the  said  West  is  engaged  with  a  number  of  hands,  in 
cutting  and  clearing  off  the  timber  upon  a  part  of  the  said  tract 
and  threatens  entirelv  to  clear  off  the  same;  and  the  complain- 
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ant  fears  that  the  purchasers  of  the  said  timber,  as  they  pur- 
chsed  with  a  knowledge  of  the  complainant's  claim,  and  under 
a  limited  period  for  cutting  the  timber,  will  also  cut  off  the  wood 
and  timber  by  them  respectively  purchased,  unless  restrained  by 
injunction. 

That  the  said  Joseph  E.  "West  is  now  a  resident  of  the  city  of 
New  York ;  that  as  the  «omplainant  believes,  he  has  no  means 
in  the  state  of  New  Jersey  with  which  to  respond  for  the  dam- 
ages he  is  committing  and  threatens  to  commit  on  the  complain- 
ant's property,  and  that  he  is  insolvent  in  his  circumstances  ; 
that  the  purchasers  of  the  said  timber,  under  the  belief  that  the 
title  of  West  is  worthless,  have  combined  and  colluded  with 
him  to  have  the  whole  of  the  said  timber  «ut  off  in  the  name  of 
West,  so  that  he  alone  shall  be  answerable  in  damages  to  the 
complainant ;  but  that  the  timber,  when  cut  off  and  removed,  is 
to  be  taken  by  the  said  purchasers  for  their  own  benefit,  and 
that  by  virtue  of  said  agreement,  West  is  proceeding  to  cut  off 
the  whole  of  the  timber  on  the  said  tract. 

Tliat  the  timber  now  growing  on  the  said  premises,  is  of 
thrifty  growth  and  not  fully  ripe;  that  the  felling  of  it  is  doing 
an  irreparable  injury  to  the  property ;  and  that  for  the  injury 
actually  committed,  the  complainant  has  commenced  an  action 
of  trespass  in  the  supreme  court,  and  that  he  intends  to  prose- 
cute the  same  to  final  judgment,  and  to  establish  his  title  to  the 
premises  by  the  judgment  of  a  court  of  law. 

The  bill  prays  that  an  injunction  may  issue  to  restrain  the  de- 
fendants from  cutting,  felling  or  working  up  any  of  the  timber, 
wood  or  logs  growing,  lying  or  being  on  the  said  premises,  or 
from  removing  the  same,  or  from  felling  or  disposing  of  any 
part  thereof,  or  from  executing  any  deed,  lease  or  other  assur- 
ance therefor,  or  from  committing  any  waste,  spoil  or  destruo- 
tion  on  the  said  premises.  On  filing  the  bill,  an  injunction  was 
issued  as  prayed  for. 

The  answer  of  the  defendants,  filed  on  the  first  of  June, 
eighteen  hundred  and  forty-four,  admits  the  alleged  acts  of  cut- 
%ang  charged  in  the  bill ;  but  denies  the  title  and  possession  of 
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the  complainant  to  the  tract  on  which  the  alleged  trespasses 
were  committed ;  alleges  that  the  title  and  the  possession  of  the 
said  premises  have  been  in  West,  and  those  under  whom  he 
claims,  for  a  period  of  one  hundred  and  twenty-one  years  ;  de- 
nies that  the  defendants  have  cut  off,  or  intend  to  cut  off  the 
whole  of  the  timber ;  but  alleges  that  they  are  cutting  off,  and 
intend  to  cut  off  the  burnt,  dead  and  decayed  timber  only  ;  de- 
nies that  the  injury  is  irreparable ;  denies  the  insolvency  or  in- 
ability of  West  to  respond  in  damages  for  the  alleged  injuries 
to  the  complainant :  denies  the  collusion  or  secret  understand- 
ing charged  in  the  bill,  by  which  all  liability  for  damages  was 
to  be  thrown  upon  West ;  and  denies  all  fraud  and  unlawful 
combination.  The  answer  is  joint  and  several,  and  in  regard 
to  its  material  allegations  is  made  by  West  alone,  the  other  de- 
fendants alleging  that  they  are  unacquainted  with  the  facts  and 
unable  to  answer  touching  the  same. 

The  cause  was  argued  at  July  term,  eighteen  hundred  and 
forty-four,  upon  motion  to  dissolve  the  injunction. 

J.  H.  Sloan  and  H.  W.  Green,  for  defendants,  in  support  of 
the  motion. 

Moffet  and  'Vroom,  contra. 

THE  CHANCELLOR.  The  first  question  raised  by  the  bill  is, 
whether  an  injunction  should  issue  to  restrain  a  person  acting 
under  claim  of  right  to  premises,  from  committing  trespass 
thereon. 

From  a  careful  examination  of  the  authorities  upon  the  point, 
I  am  satisfied  that  the  court  of  chancery  should  not  interfere  in 
a  case  of  naked  tresspass,  where  there  is  a  full  remedy  at  law. 
Yet  where  the  circumstances  of  the  case  are  so  peculiar,  as  to 
bring  it  under  the  head  of  quieting  a  possession,  or  preventing 
a  multiplicity  of  actions,  or  to  put  the  value  of  the  inheritance 
in  jeopardy,  or  to  threaten  irreparable  mischief,  whether  these 
,circumsr,ances  relate  to  mines,  quarries  or  woodland,  this  court 
.will  interfere.  6  John.  C.  R.  497 ;  7  John.  G.  JR.  333. 
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The  injury  may  be  irreparable,  either  from  the  nature  of  the 
injury  itself,  or  from  the  want  of  responsibility  in  the  person 
committing  it.  Haft  v.  Mayor  of  Albany,  3  Paige,  214; 
Smallman,  v.  Onions,  3  Brown,  C.  R.  623. 

The  embarrassment  which  is  felt  by  the  courts  upon  this  sub- 
ject arises,  not  so  much  from  the  want  of  a  clear  perception  of 
the  principle,  as  from  the  difficulty  of  its  application  to  the  ever 
varying  cases  that  are  continually  arising.  In  applying  it  to 
woodland,  particularly,  it  is  not  always  easy  to  discriminate  be- 
tween the  mere  trespass,  and  the  irreparable  mischief,  which 
may  destroy  the  inheritance,  or  jeopard  its  value.  That  being 
done,  the  case  is  clear. 

The  charge  of  insolvency,  if  relied  upon  as  a  ground  of 
equity,  must  be  clearly  and  distinctly  made  out,  and  will  be  acted 
upon  with  great  caution.  In  this  case,  the  bill  charges  threats 
to  cut  ofiE  the  whole  of  the  timber  growing  upon  a  cedar 
swamp,  where,  by  the  natural  growth,  it  could  not  be  replaced 
in  less  than  two,  perhaps,  three  lives.  If  such  threats  were 
made  and  should  be  executed,  the  value  of  the  inheritance  must 
be  put  in  jeopardy,  perhaps  destroyed,  at  least,  the  present 
value  of  the  premises  would  be  lost,  and  in  this  view  the  in- 
junction was  granted. 

But  the  defendants,  by  their  answer,  deny  the  wfyole  equity 
of  the  bill  They  deny  that  the  premises,  on  which  the  alleged 
mischief  has  been  done,  are  within,  or  upon  any  part  of  those 
described  in  the  complainant's  title,  as  set  forth  in  the  bill 
They  deny  any  threats  to  cut  off  the  whole  timber,  and  the 
cutting  of  any,  except  of  the  dead  timber,  destroyed  by  fire, 
and  two  or  three  trees  partly  dead,  and  any  intention  of  cutting 
other  than  the  dead  timber,  and  consequently,  deny  the  irrepar- 
able in  jury  charged.  Upon  this  answer,  the  injunction  must  be 
dissolved,  with  costs. 
Order  accordingly. 
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The  purchase  of  a  mere  equity  of  redemption  purchases  a  right,  and  doea 
not  assume  an  obligation  to  redeem.  He  may  at  his  pleasure  give  up  the 
mortgaged  premises  in  satisfaction  of  the  incumbrance. 

He  s  liable  to  the  extent  of  the  value  of  the  premises,  and  not  beyond  it. 

But  if  by  the  terms  of  the  sale  the  mortgage  money  is  to  be  taken  as  a  part  of 
the  consideration,  equity  raises  upon  the  consci&ice  of  the  purchaser  an 
obligation  to  indemnify  the  mortgagor  against  the  mortgage  debt 

And  if  the  debt  be  afterwards  paid  by  the  mortgagor,  equity  will  compel  the 
purchaser  to  refund  the  money  so  paid 

BILL  for  discovery  and  relief.  Hearing  upon  bill,  answer, 
replication  and  proofs. 

Hayes  and  Vroom,  for  complainant. 
W.  M.  Scudder,  for  defendant. 

Cases  cited  by  complainant's  counsel.  Stevenson  v.  Black, 
Saxton,  338  ;  Drake  v.  Bray,  2  Hal.  Dig.  631 ;  Tweddell  v. 
Tweddell,  2  Brown's  0.  JR.  152 ;  Waring  v.  Ward,  7  Vesey, 
337 ;  Hartshome  v.  Hartshorne,  1  Green's  Chan.  349 ;  Tice 
v.  Annin,  2  John.  0.  R.  125 ;  Weymouth  v.  Boyer,  1  Vesey, 
424 ;  2  Caine's  Cases  in  Error,  40,  41 ;  3  Peter's,  215 ;  Liv- 
ingston Y.  Livingston,  4  John.  C.  R.  290 ;  Sugden  .on  Ven- 
dors, 304. 

Cases  cited  by  defendant's  counsel.  1  Chitty's  Gen.  Pr.  858 ; 
2  Story's  Eq.  794 ;  Saxton,  338,  84 ;  1  Green's  Chaai.  467, 
475,  6  ;  lUd,  267,  275  ;  2  Story's  Eq.  108  ;  Saxton,  15  ;  &*- 
renson  v.  Black,  Saxton,  345  ;  1  Story's  Eq.  74,  259,  9 ;  Baker 
v.  Biddle,  1  Bald.  408;  8  Cond.  Eng.  Chan.  430;  ^'Coop- 
er's Cases,  179,  743 ;  Price  \.  Smith,  1  Green's  Chan.  519 ; 
£q.  Drafts.  619 ;  3  Paige,  313 ;  3  Con.  Eng.  Chan.  312 ;  3 
Moore  and  Scott,  561 ;  Cumberland  v.  Coddington,  3  John.  G. 
B.  229 ;  Butler  v.  Butler,  5  Vesey,  534,  8. 
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THE  CHANCELLOR.  Tlio  complainant,  by  his  deed,  dated 
the  twenty-fourth  September,  eighteen  hundred  and  thirty-five, 
conveyed  to  the  defendant,  Dodd,  certain  lots  of  land  in  the  city 
of  Newark,  for  the  consideration  of  seven  hundred  and  fifty 
dollars.  At  the  end  of  the  description  of  the  premises,  follows 
this  clause,  "The  above  lots  are  conveyed  subject  to  the  pay- 
ment of  a  certain  mortgage  thereon,  given  by  tho  said  David 
II.  Tichenor  to  Oliver  S.  Halstead,  James  DawGS  and  Enoch 
Bolles,  for  five  hundred  and  twenty-five  dollars  and  thirty  cents, 
which  said  mortgage,  or  the  amount  thereof,  is  computed  as  so 
much  of  the  consideration  to  be  paid  to  the  said  David  II. 
Tichenor."  Dodd  paid  Tichenor  the  amount  of  purchase 
money  over  an«J  above  the  amount  of  said  mortgage,  and  on  tho 
twenty-ninth  of  the  same  month  of  September,  by  deed  con- 
veyed the  lots  to  one  Abraham  Hutchins,  for  the  consideration 
of  eight  hundred  and  forty  dollars,  and  inserted  in  the  deed  a 
clause  respecting- the  mortgage,  precisely  like  that  contained  in 
Tichenor's  deed  to  him. 

The  bond  and  mortgage  were  afterwards  assigned  to  William 
Rankin,  who  filed  his  bill  in  this  court  to  foreclose  the  same, 
and  obtained  a  decree  thereon,  under  which  the  premises  were 
sold  for  the  sum  of  one  hundred  and  eighty  dollars,  leaving  a 
large  balance  due. 

William  Rankin  then  assigned  the  bond  to  James  II.  Tiche- 
nor, who  called  upon  the  complainant  for  the  balance  due  on 
the  bond.  The  complainant  referred  James  II.  Tichenor  to 
Jlobert  Dodd  for  payment,  but  he  refusing,  the  complainant 
paid  the  amount  due,  and  now  files  his  bill  to  recover  the  same 
of  Dodd. 

The  first  proposition  of  the  counsel  of  the  complainant  is, 
that  the  purchaser  of  the  equity  of  redemption,  takes  it  subject 
to  the  incumbrance,  and  is  bonnd  to  indemnify  the  mortgagor ; 
that  he  takes  it  upon  his  personal  responsibility  to  pay.  the  in- 
cumbrance. 

If  the  counsel  means  to  insist  that  the  purchaser  is  bound  be. 
youd  the  extent  of  the  value  of  the  premises,  his  proposition  is 
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too  broad  to  be  maintained.  The  purchaser  of  a  mere  equity 
of  redemption,  purchases  a  right  and  does  not  assume  an  obli- 
gation to  redeem.  lie  may  at  his  pleasure,  give  up  the  mort- 
gaged premises  in  satisfaction  of  the  incumbrance. 

If  he  would  retain  and  enjoy  the  premises,  then  he  must  pay 
off  the  incumbrance,  and  unite  the  legal  title  with  his  equitable 
interest.  He  may  therefore  safely  be  said  to  be  liable  to  the 
extent  of  the  value  of  the  premises,  and  not  beyond  it.  He 
takes  them,  it  is  true,  cum  onere,  but  may  relinquish  them 
cum  onere. 

To  make  him  personally  liable  for  the  amount  of  the  incam- 
brances,  would  greatly  embarrass,  and  frequently  prevent  the 
sale  of  an  equity  of  redemption.  It  would  be  .contrary  to  the 
general  understanding  and  daily  practice  upon  the  subject,  and 
greatly  prejudice  the  interest  of  the  tenant  of  an  equity  of  re- 
demption. 

In  Tweddell  v.  Tweddell,  2  Brown's  C.  R.  154,  the  leading 
case  relied  upon  by  the  counsel,  lord  Thurlow  uses  language, 
which  at  first  view  might  seem  to  sustain  the  proposition  con- 
tended for,  in  its  broadest  sense ;  yet  upon  looking  at  the  state 
of  the  case,  it  will  be  seen  that  the  bill  was  filed  by  the  devisee, 
against  the  personal  representatives,  and  next  of  kin  of  the 
testator,  who  had  covenanted  to  indemnify  the  mortgagor,  and 
expressly  charged  the  land  devised  with  the  payment  of  all  his 
just  debts  and  legacies. 

If  the  lord  chancellor  meant  to  be  understood  as  saying  that 
this  was  a  liability  beyond  the  value  of  the  premises,  and  with- 
out respect  to  the  covenant  and  the  devise,  then  his  opinion  ia 
a  mere  dictum,  for  that  question  was  not  necessarily  raised  by 
the  ease. 

Lord  Eldon,  in  Waring  v.  Ward,  7  Vesey,  338,  in  com- 
menting upon  this  opinion  of  Lord  Thurlow,  regards  it  as  an 
authority  the  other  way,  and  Bays,  "Whether  lord  Thurlow 
was  right  or  ill-founded  in  the  opinion,  that  upon  the  whole 
either  the  agreement  at  first,  or  the  deed  executing  it,  the  con 
tract  was  for  an  equity  of  redemption,  and  nothing  more,  rea- 
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soning  upon  tlie  facts  ;  yet  the  case  is  a  clear  authority  that  if 
lie  decided  the  fact  right,  such  a  contract  for  a  mere  equity  of  re- 
demption, will  not  make  the  mortgage  debt,  which  is  to  remain 
an  incurabrace  upon  the  estate,  a  debt  of  the  person  buying 
under  those  circumstances ;  for  in  his  hands  it  is  a  debt  of  the 
estate — a  mortgage  interest  between  his  representatives." 

The  case  of  Tweddell  v.  Tweddell,  cannot  be  relied  upon  as 
sustaining  the  doctrine  propose. 

In  Waring  v.  Ward,  the  liability  of  the  purchaser  is  placed 
expressly  upon  the  ground  of  his  taking  possession  and  receiv- 
ing the  profits,  and  is  entirely  consistent  with  his  discharge  up- 
on yielding  up  the  possession  and  profits. 

In  Dralte  v.  Bray,  decided  in  July  term,  eighteen  hundred 
and  twenty,  chancellor  Williamson  quotes  the  language  of  lord 
Eldou  in  Waring  v.  Ward,  and  he  remarks,  if  the  purchaser 
purchases  nothing  more  than  the  pure  equity  of  redemption,  and 
takes  the  estate  subject  to  the  charge  of  the  mortgage,  he  must 
be  bound  in  conscience  to  indemnify  the  mortgagor  against  the 
payment  of  the  debt.  By  his  purchase  he  becomes  a  debtor  iii 
respect  to  the  bond,  and  must  discharge  the  incumbrance,  or 
waive  the  benefit  of  the  purchase. 

In  Stevenson  and  Woodruff  v.  filack,  Saxton  342,  the  prin- 
cipal of  the  case  of  Waring  v.  Ward  and  Tweddell  v.  Tweddell 
is  recognised  ;  and  the  chancellor  there  cannot  be  supposed  to 
have  meant  to  charge  the  purchaser  beyond  the  value  of  the 
land ;  which  value,  if  the  purchaser  retain  the  land,  will  be 
equal  to  the  whole  amount  of  the  imcumbrance. 

Such  seems  to  have  been  the  view  of  the  court  in  Hartshorne 
Hartshorne,  1  Greenes  Chan.  358,  where  this  point  was  not 
directly  up. 

But  the  case  does  not  rest  upon  the  ground  of  the  defendant 
being  a  mere  purchaser  of  an  equity  of  redemption.     By  the 
terms  of  the  deed,  the  mortgage  money  was  to  be  taken  as  a 
part  of  the  consideration ;  and  hence,  the  second  proposition  of  • 
the  counsel,  that  under  such  circumstances  equity  raises  upon 
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the  conscience  of  the  purchaser  an  obligation  to  indemnify  the 
mortgagor,  is  correct. 

All  the  authorities  in  which  the  point  has  been  considered, 
seem  clearly  so  to  determine,  and  it  is  in  accordance  with  sound 
justice. 

The  purchaser  agrees  to  pay  a  sum  of  money  for  the  land ; 
but  a  part  of  that  sum  is  to  be  applied  to  the  discharge  of  the 
mortgage.  Had  he  paid  the  whole  sum  to  the  mortgagee,  he 
would  have  had  the  means  with  which  to  pay  the  mortgage. 
If  he  withhold  the  money  till  the  premises  are  sold  away  from 
him,  he  has  no  ground  of  complaint  if  the  mortgagor  asks  him 
to  pay  the  amount  remaining  due. 

It  is  not  necessary  to  determine  the  legal  effect  of  the  recital 
in  the  deed.  The  admissions  of  the  answer  fully  show  the 
facts  of  the  case. 

The  complainant  is  clearly  entitled  to  be  indemnified  against 
the  amount  due  on  the  mortgage,  and  to  have  refunded  to  him 
the  sum  of  money  he  was  compelled  to  pay. 

His  remedy  may  possibly  be  by  suit  at  law,  as  the  counsel 
for  the  defendant  contends ;  but  it  is  at  least  doubtful  whether 
he  could  sustain  an  action  at  law,  even  if  he  could  prove  aJl 
the  facts  admitted  by  the  answer.  He  is  therefore  properly 
before  this  court,  and  entitled  to  the  relief  sought. 

Let  there  be  a  reference  to  ascertain  the  amount  justly  paid 
by  the  complainant. 

Order  accordingly. 

CITED  in  Adams  v.  Hud.  Co.  Bk.  2  Stock.  541 ;  CroweH  v.  Hospital  of  St. 
Barnabas,  12  C.  R  Gr.  655;  lorreyv.  Thayer,  8  Vr.  343. 


BOLLES  v.  STEPHEN  WADE  et  al. 

If  a  bond  and  mortgage  are  paid  by  the  tenant  of  tho  equity  of  redemption, 
they  are  discharged  as  to  all  subsequent  incumbrances. 

The  tenant  of  the  equity  or  redemption,  by  purchasing  the  mortgage  debt, 
thereby  extinguishes  the  incumbrance  on  his  land. 

And  if  the  bond  and  mortgage  so  paid  by  the  owner  of  the  equity  of  redemp- 
tion, be  assigned  to  a  third  party  at  his  reqnast,  they  acquire  by  tuch  as- 
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signment  no  greater  efficacy  than  they  would  have  had  if  delivered  directly 
to  the  owner  of  the  equity  of  redemption. 

Such  assignee  could  not  have  enforced  the  payment  of  the  debt  against  the 
owner  of  the  equity  of  redemption,  nor  could  he  have  claimed  priority 
against  other  incumbrances  upon  the  same  premises. 

If  such  assignee  assign  the  bond  and  mortgage  to  a  third  party  at  the  request 
and  for  the  benefit  of  the  owner  of  the  equity  of  redemption,as  against  him 
the  lien  of  the  second  assignee  is  good.  The  mortgage, as  against  him,  ac- 
quired new  life  on  its  transfer,  but  it  cannot  be  restored  to  its  lost  priority. 

The  mortgage  being  but  the  accessory,  when  the  bond  is  paid  the  mortgage 
is  discharged. 

The  assignee  of  a  bond  and  mortgage  can  acquire  by  virtue  of  the  assign- 
ment no  greater  interest  than  was  held  by  the  assignor;  all  the  equities 
effecting  the  assignor  pass  with  the  assignment  to  and  against  the  assignee. 

It.  Vanarsdale,  for  the  complainant,  cited  Garwood  v.  Ad- 
ministrators of  Eldridge,  1  Green's  Chan.  145. 

J.  J.  Cketwood,  for  the  defendant,  T.  Pierson,  cited,  Brown 
v.  Stead,  7  Con.  Eng.  Chan.  524;  Millspaugh  McBride, 
7  Paige,  509  ;  Starr  v.  Ellis,  6  John.  Chan.  393  ;  James  v. 
Johnson,  Hid,  423 ;  Stevenson  v.  Black,  JSaxton,  338. 

THE  CHANCELLOR.  On  the  sixth  of  May,  eighteen  hundred 
and  thirty-six,  Stephen  Wade,  one  of  the  defendants,  purchased 
of  Elisha  W.  Goble  a  lot  of  land  and  premises  situated  in  the 
city  of  iNewark,  and  to  secure  a  part  of  the  purchase  money, 
executed  to  Goble  his  bond  and  mortgage,  which  were  subse- 
quently assigned  to  Nathan  Bolles,  the  complainant,  who  now 
tiles  his  bill  of  foreclosure  thereon. 

At  the  time  Wade  purchased  the  premises,  they  were  charged 
with  three  several  mortgages,  one  of  which  was  executed  by 
Goble  to  Frederick  W.  Smith  for  eight  hundred  dollars,  and 
was  assigned  to  the  Mechanic's  Fire  Insurance  Company,  at 
Newark. 

While  the  insurance  company  held  this  mortgage,  and  Wade 
held  the  equity  of  redemption  in  the  premises,  the  company 
became  indebted  to  Wade  upon  a  policy  of  insurance,  for  a 


4GO  CASES  IN  CHANCERY, 

Belles  v.  Wade  et  al. 

loss  sustained  by  fire,  and  a  settlement  was  made  between 
them,  in  which  "Wade  discharged  the  mortgage  by  allowing  a 
credit  to  the  amount  of  the  loss  by  tire,  and  paying  the  bal- 
ance. 

The  mortgage  was  not  cancelled,  but  at  the  request  of  Wade 
was  assigned  to  his  brother,  Job  Wade. 

Subsequently,  Stephen  Wade  borrowed  money  of  Theophilus 
Pierson,  and  to  secure  its  payment,  directed  his  brother  Job  to 
transfer  the  bond  and  mortgage  to  Pierson,  who  now  holds  the 
same,  and  is  therefore  made  a  party  to  the  bill. 

On  behalf  of  Pierson,  it  is  insisted  that  he  being  without  no- 
tice of  the  transaction  between  Stephen  Wade,  Job  Wade  and 
the  insurance  company,  and  having  taken  the  bond  and  mort- 
gage for  its  full  value  and  in  good  faith,  is  entitled  to  have 
priority,  according  to  the  dates  of  the  several  incumbrances. 

The  bond  and  mortgage  held  by  Theophilus  Pierson,  having 
been  paid  with  the  money  of  Stephen  Wade,  the  tenant  of  the 
equity  of  redemption,  were  discharged  as  to  all  subsequent 
incumbrances.  He  purchased  the  debt  and  thereby  extin- 
guished the  incumbrance  on  his  land:  Tice  v.  Annin,  2 
John.  Chan.  129 :  Harlshorne  v.  Hartshorne,  1  Green's  Chan. 
349. 

The  assignment  to  Job  Wade  gave  no  greater  efficacy  to  the 
bond  and  mortgage  than  they  would  have  acquired  by  a  de- 
livery direct  to  Stephen  Wad©.  Job  Wade  could  not  have 
enforced  the  payment  of  them  against  Stephen,  nor  could  he 
claim  priority  against  the  other  incumbrances. 

The  debt  (of  which  the  bond  is  the  evidence)  is  the  princi- 
pal, the  mortgage  is  the  accessory.  When  the  bond  is  paid, 
the  mortgage  is  disci larged :  Jackson  v.  Blodget,  5  Cowan^ 
202;  Stevennoa-  and  Woodruff  v.  Black,  Saxion,  343. 

The  defendant,  Pierson,  as  assignee,  <;ould  acquire  by  virtue 
of  the  assignment  no  greater  interest  than  was  held  by  the 
assignor.  All  the  equities  existing  against  the  assignor  passed 
with  the  assignment  to  and  against  the  assignee,  consequently, 
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as  to  the  subsequent  incumbrances,  lie  stood  precisely  in  the 
position  of  Job  Wade. 

As  against  Stephen  "Wade,  at  whose  request  and  for  whoso 
benefit  the  assignment  was  made,  the  lien  of  Pierson  is  good. 

The  mortgage  as  against  him,  acquired  new  life  on  its  trans- 
fer to  Pierson,  but  it  cannot  be  restored  to  its  lost  priority. 

It  must  be  postponed  to  the  mortgage  of  the  complainant, 
and  also' to  the  lien  of  the  other  incumbrances,  unless  they 
have  lost  their  priority  by  something  not  apparent  here. 

Let  the  matter  be  referred  to  a  master  to  settle  the  priorities 
in  accordance  with  these  views,  and  all  further  equities  be  re- 
served till  the  coming  in  of  the  report. 

CITED  in  Mar.  Can.  and  Skg.  Go.  v.  Fisher,  1  Stozk.  697;  Stout  v.  Vankirk,  2 
Stock.  78. 


WILLIAM   R.  JAQHES  v.  HEJIRY   ESLER,  JEEEMIAH   S. 
BKUCE  and  OLIVER  VANDEKBILT. 

The  purchaser  of  real  estate  by  deed  of  warranty,  has  a  right  to  relief  in 
equity  against,  the  vendor,  who  seeks  to  enforce  the  payment  of  a  bond  and 
mortgage  given  for  the  purchase  money,  until  a  suit  actually  brought  to 
recover  the  premises  by  a  person  claiming  them  by  a  paramount  title,shall 
have  been  determined. 

And  the  rule  applies,  whether  the  purchaser  had  notice  of  the  outstanding 
claim  or  not 

And  the  assignee  of  the  bond  and  mortgage  takes  them  subject  to  the  same 
equity. 

The  ground  upon  which  the  equity  existing  between  the  obligor  and  obligee 
passes  to  the  assignee,  is,  that  the  assignee  may,  before  taking  the  assign- 
ment, learn  from  the  obligor  whether  there  be  any  set  off  or  objection  to 
tho  bond, 

If  the  obligor  mislead  the  assignee,  or  gives  assurance  of  payment  notwith- 
standing the  existence  of  the  suit  for  the  preinises.he  has  waived  his  equi- 
table right  to  withhold  the  money  until  the  suits  are  determined. 

THIS  was  a  motion  to  dissolve  an  injunction,  granted  upon 
the  filing  of  the  complainant's  bill,  to  restrain  the  defendants, 
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Esler  and  Bruce,  from  proceeding  at  law  to  recover  a  bond  gi- 
ven by  the  complainant.  The  material  facts  of  the  case,  and 
the  grounds  relied  on  for  a  dissolution  of  the  injunction,  are 
stated  in  the  chancellor's  opinion. 

fiyall,  for  the  defendants,  Esler  and  Bruce,  in  support  of  the 
motion. 

J.  F.  Randolph,  contra. 

THE  CHANCELLOK.  The  complainant,  in  his  bill,  alleges  mat 
on  or  about  the  twelfth  November,  eighteen  hundred  and  forty- 
one,  he  purchased  a  lot  of  land  at  Key  Port,  in  the  county  of 
Monmouth,  of  the  defendant,  Yanderbilt,  who  conveyed  to  him 
by  deed,  with  the  usual  covenants  of  seizin  and  warranty  ;  and 
to  secure  a  part  of  the  purchase  money,  executed  a  bond  and 
mortgage  upon  the  premises,  and  that  he  afterwards  paid  to 
Yanderbilt  one  of  the  installments  of  the  bond. 

That  an  action  of  ejectment  has  been  brought  against  him, 
by  persons  claiming  the  premises  by  a  paramount  title  ;  and 
that  a  bill  in  equity  has  also  been  filed  against  him  by  the  same 
persons,  to  set  aside  a  conveyance,  under  which  Yanderbilt 
claimed  the  premises. 

That  the  defendants,  Esler  and  Bruce,  became  assignees  of 
the  bond  and  mortgage  after  he  had  informed  them  of  the  con- 
sideration thereof,  and  that  he  would  not  pay  the  amount  due 
thereon,  unless  he  were  indemnified  against  the  outstanding 
claim  to  the  land ;  and  that  they  have  prosecuted  him  at  law 
upon  the  bond,  and  filed  a  bill  in  equity  to  foreclose  the  mort- 
gage. 

Upon  this  statement  of  facts,  an  injunction  was  very  properly 
granted,  to  restrain  fiie  defendants  from  proceeding  in  their 
suits  upon  the  bond  and  mortgage.  For  it  is  well  settled  that, 
the  purchaser  of  real  estate  by  deed  of  warranty,  has  a  right  to 
relief  in  equity  against  the  vendor,  who  seeks  to  enforce  the 
payment  of  a  bond  and  mortgage,  given  for  the  purchase  money, 
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until  a  suit  actually  brought  to  recover  the  premises,  by  a  per- 
son claiming  them  by  paramount  title  shall  hare  been  deter- 
mined. He  is  not  obliged  to  look  merely  to  the  covenants  in 
the  deed  ;  he  is  not  to  be  driven  to  such  circnity  of  action,  nor 
to  rely  upon  that  as  his  only  security.  The  fund  in  his  hands 
is  a  security,  of  which  it  would  be  inequitable  to  deprive  him. 

And  this  rule  applies  whether  the  purchaser  had  notice  of 
the  outstanding  claim  or  not.  Indeed,  in  practice,  it  not  un- 
frequ^ntly  happens,  that  notice  of  such  claim  induces  the  pur- 
chaser to  require  a  covenant  against  it.  Tourmlle  v.  Naish, 
3  P.  Wm.s.  306  ;  Johnson,  et  al.  v.  Gere,  2  John.  C.  R.  546; 
Shannon  v.  Marselis  et  al.,  Saxton,  425 ;  Van  Waggoner 
v.  McEwen  et  al,  1  Green's  C.  R.  412. 

It  is  equally  well  settled,  that  the  assignee  of  a  bond  and 
mortgage  takes  it  subject  to  the  same  equity  that  existed  in  the 
hands  of  the  original  mortgagee. 

This  is  the  rule,  both  at  law  and  in  equity.  See  Barrow  v. 
Bispham,  6  Hals.  116,  and  the  cases  there  cited  by  justice 
Ford,  who  delivered  the  opinion  of  the  court.  Also  Shannon 
v.  Marselis  ct  al.,  Saxton,  425,  and  the  cases  there  cited  by 
chancellor  Vroom. 

But  the  defendants,  Esler  and  Bruce,  upon  whom  is  the 
gravamen  of  the  charge,  by  their  answer  wholly  deny  this 
equity. 

They  deny  that  the  complainant,  before  the  assignment  of 
the  bond  and  mortgage,  told  them  that  he  would  not  pay  the 
money  due  on  them,  unless  indemnified  against  the  outstand- 
ing claims.  On  the  contrary,  they  allege  that  one  of  them, 
before  taking  the  assignment,  called  upon  the  complainant  to 
know  if  there  were  any  objection  to  the  payment,  and  that  they 
wished  to  know  before  taking  the  assignment,  and  that  they 
would  not  take  it  unless  the  money  were  safe,  and  would  be 
paid  when  due.  And  that  the  reply  of  the  complainant  was 
direct,  that  they  had  better  take  the  assignment,  that  he  would 
pay  the  bond  and  mortgage  when  they  became  due,  in  whoso 
hands  soever  they  might  be. 
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And  they  say  that  in  consequence  of  this  promise,  the  de- 
fendants, Esler  and  Bruce,  took  the  assignment  of  the  bond 
and  mortgage  for  a  full  and  valuable  consideration,  by  them  al- 
lowed to  Vanderbilt  in  the  settlement  of  their  account  with  him. 
That  they  afterwards,  and  after  the  last  payment  became  due, 
called  upon  the  complainant  for  the  money,  and  were  then  for 
the  first  time,  informed  by  him,  that  difficulties  existed  about 
the  title  to  the  land,  and  that  he  had  not  been  able  to  get 
money  to  pay  off  the  bond  and  mortgage,  but  that  he  would 
pay  them  off  if  he  could  borrow  the  money.  Soon  afterwards, 
one  of  the  defendants  called  upon  the  complainant  at  Key  Port, 
nnd  was  there  informed  by  him  that  in  consequence  of  the  suits 
ponding  for  the  land,  the  person  of  whom  he  expected  to  borrow 
the  money,  would  not  lend  it,  and  the  complainant,  then,  for 
the  first  time,  told  the  defendant  that  unless  he  was  indemni- 
fied by  Vanderbilt  against  those  suits,  he  would  not  pay  tho 
money,  and  the  defendant  replied,  that  if  he  had  known  that 
such  difficulties  would  hare  been  made,  they  would  have  had 
nothing  to  do  with  the  bond  and  mortgage,  but  would  have 
made  some  other  arrangement  with  Yanderbilt. 

The  ground  upon  which  the  equity  existing  between  the 
obligor  and  obligee  passes  to  the  assignee  is,  that  the  assignee 
may,  before  taking  the  assignment,  go  to  the  obligor  and  learn 
whether  there  is  any  set  off  or  objection  to  the  bond. 

In  this  case,  the  assignees  have  used  all  due  diligence;  they 
made  the  proper  inquiry,  and  were  governed  by  the  answer. 

If  the  obligor  misled  them,  or  gave  assurance  of  payment, 
notwithstanding  the  existence  of  the  suit  for  the  premises,  ke 
has  waved  his  equitable  right  to  withhold  the  money  until  the 
suits  are  determined. 

lie  has  removed  the  equity  himself,  and  should  not  seek  to 
have  it  restored.  He  made  a  promise  upon  which  the  defend- 
ants relied,  and  he  should  not  complain  that  they  now  ask  him, 
to  fulfil  it. 

It  is  true,  the  allegations  of  tho  bill  and  those  of  the  answer 
are  directly  at  variance;  but  the  allegations  of  the  answer  are 
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responsive  to  the  bill,  and  on  the  motion  to  dissolve  the  injunc 
tion,  it  must  prevail. 

Let  the  injunction  be  dissolved,  with  coste. 
Order  accordingly. 

CITED  in  Wlifa  v.  Stretch,  7  G  E.  Or.  79;  AiwAvr  y.  Underhitt,  Jt.  606. 


The    EXECUTORS   of  JOHN  POWERS,   deceased,  v.    The    AD- 
MINISTRATOR of  JOHN  BUTLER,  deceased. 

Courts  of  equity  originally  interfered  to  grant  relief  against  judgments  at  law, 
on  account  of  the  impossibility  of  obtaining  relief  at  law  by  new  trial,  when, 
under  the  circumstances,  the  verdict  ought  not  to  conclude  the  party. 

As  the  courts  of  law  have  extended  their  jurisdiction  over  the  subject,  courts  . 
of  equity  have  withdrawn  theirs  from  it. 

It  is  now  the  settled  doctrine  of  the  English  court  of  chancery,  not  to  relieve 
against  a  judgment  at  law  on  the  ground  of  its  being  contrary  to  equity, 
unless  the  party  aggrieved  was  ignorant  of  the  fact  relied  on  as  the  ground  . 
of  relief  pending  the  suit, or  it  could  not  have  been  received  as  a  defence. 

If  facts  exist  which  render  it  inequitable  in  the  plaintiff  at  law  to  enforce  his 
judgment,  and  those  facts  could  not  avail  the  defendant,  either  by  reason 
of  the  rigid  rules  of  law,  or  by  fraud  or  accident,  or  by  reason  of  their  not 
bo>ing  known  to  him  in  time  for  that  purpose,  without  any  fraud  or  negli- 
gence on  his  part,  equity  will  restrain  the  plaintiff  by  perpetual  injunction 
from  proceeding  upon  his  judgment,  or  will  otherwise  relieve  against  it 

THE  principal  design  of  the  bill  filed  i  ruth  is  cause,  was  to 
restrain  the  defendant  by  a  perpetual  injunction,  from  proceed 
ing  at  law  upon  a  judgment  recovered  against  the  complain 
ants,  upon  a  sealed  bill,  given  by  their  testator,  and  to  avoid  the? 
obligation  as  fraudulent. 

John  Butler,  the  defendant's  intestate,  died  on  the  ninth  of: 
October,  eighteen  hundred  and  thirty-seven;  among  other  ef 
fects  contained  in  the  inventory  of  his  estate,  was  a  sealed  bill' 
for  one  thousand  five  hundred  dollars,  made  by  John  Powers,, 
bearing  date  on  the  twenty-fourth  of  June,  eighteen  hundred 
and  thirty-seven,  and  payable  six  months  after  date,  with  inter- 
est.    Early  in  the  year  eighteen  hundred  and  thirty-nine,  Pow- 
ers died  and  probate  of  his  will  was  granted  to  the  complain- 
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ants  on  the  eighth  of  February,  in  that  year.  At  August  term, 
eighteen  hundred  and  thirty -nine, 'a  suit  was  commenced  upon 
the  obligation  by  Butler's  administrator,  against  the  executors 
of  Powers,  in  the  common  pleas  of  the  county  of  Warren.  The 
defendants  pleaded,  first,  non  estfactum  /  second,  duress  per 
minas.  At  February  term,  eighteen  hundred  and  forty,  a 
trial  was  had  and  judgment  rendered  in  favor  of  the  plaintiff 
for  one  thousand  seven  hundred  and  thirty-nine  dollars  and 
fifty  cents  of  debt,  the  amount  due  on  the  obligation,  with  costs 
of  suit.  At  the  same  term,  a  rule  was  taken  to  show  cause  why 
the  verdict  should  not  be  set  aside,  which  was  argued  and  dis- 
charged at  August  term,  eighteen  hundred  and  forty.  A  writ 
of  error  was  thereupon  brought  and  the  judgment  removed 
into  the  supreme  court. 

Pending  the  writ  of  error,  on  the  ninth  of  August,  eighteen 
hundred  and  forty-one,  the  complainants  filed  their  bill  in  this 
cause.  On  filing  the  bill  a  temporary  injunction  issued. 

On  the  twenty-eighth  of  September,  eighteen  hundred  and 
forty-one,  the  defendant  filed  his  answer  ;  and  at  the  October 
term  following,  moved  to  dissolve  the  injunction.  The  motion 
was  denied  ;  the  amount  of  the  judgment  having  been  depo- 
sited, and  the  material  facts  contained  in  the  answer,  denying 
the  equity  of  the  bill,  not  being  within  the  personal  knowledge 
of  the  defendant. 

The  cause  came  on  for  final  hearing  at  January  term, 
eighteen  hundred  and  forty-four,  upon  bill,  answer,  replica- 
tion and  proofs. 

J.  H.  Williamson  and  Vroom,  for  complainant. 
H.  W.  Green,. for  defendant. 

Cases  cited  by  complainants'  counsel,  in  support  of  the  jurs. 
diction  of  the  court :  2  Vern.  146  ;  Prec.  in  Chan.  233  ;  3  Eq. 
Cas.  Ab.  159  ;  2  P.  W.  424  ;  1  Vesey)  sen.  289  ;  2  Vesey 
135 ;  2  Atkyns,  190  ;  3  P.  W.  394;  1  Sch.  and  Lef.  '201 ;  ] 
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John.  Chan.  49  ;  3  Ibid,  275  ;  6  Ibid,  87;  2  TFasA.  255  ;  2 
7/<Z3/w.  312  ;  3  Dess.  300,  322  ;  2  «70Aw.  (7A<zn.  202  ;  5  Paige, 
249  ;  9  Paige,  630  ;  8  Fewy,  233  ;  18  Vesey,  483  ;  13  Vesey  , 
51  ;  10  Vesey,  219  ;  14  John  501  ;  1  Stor^*  Eg.  199,  5^.  189  ; 
2  Vesey,  sen.  155  ;  14  John.  510;  13  Vesey,  51  ;  1  Vesey,  sen. 
19  ;  18  Vesey,  12  ;  1  Fe?s<sy  awe?  J?.  195  ;  1  Han.  andMun.  69; 
2  Vesey,  sen.  627;  2  Fds^y,  292;  2  Atkyns,  324:  1 
£fc<wy'«  -Eg.  «?<?,  230  ;  1  Swans,  137  ;  4  Dess,  350  ;  &KBfc»>  346, 
355  ;  1  Story'J  £4.  sec.  236. 

Cases  cited  by  the  defendant's  counsel  :  1  Vern.  176,  note 
2;1  Vem.SU  ;  2  Fern.  436;  2  Atkyns,  319  ;  ID.andE. 
269  ;  3  Prwe,  341  ;  1  «&/<».  67i«0.  96,  323  ;  6  John.  Chan.m  \ 
2  Wash.  258,  C44;  1  Jfowd.  478  :  2  J/«m/.  1  ;  3  5ayw.  212. 


THE  CHANCELLOR.  John  Lake,  administrator  of  John  But- 
ler, deceased,  sued  Garret  Roach  and  John  McCauley,  exec- 
utors, &c.  of  John  Powers,  deceased,  in  the  court  of  common 
pleas  of  the  county  of  Warren,  upon  a  sealed  bill,  purporting 
to  have  been  made  by  the  testator,  and  dated  June  twenty- 
fourth,  eighteen  hundred  and  thirty-seven,  for  one  thousand 
five  hundred  dollars,  payable  to  John  Butler,  his  executor,  ad- 
ministrator or  assigns,  six  months  afterdate,  with  interest. 

To  tins  suit  the  executors  of  Powers  Dleaded  non  estfactum 
rnd  duress  per  minas. 

At  the  term  of  February,  eighteen  hundred  and  forty,  the 
cause  was  tried  and  a  verdict  rendered.  Judgment  nisi  enter- 
ed in  favor  of  the  plaintiffs,  for  the  amount  of  principal  and  in- 
terest due  on  the  sealed  bill. 

A  rule  to  show  case  why  the  verdict  should  not  be  set  aside 
and  anew  trial  granted,  was  taken,  but  after  argument,  was 
vacated,  at  the  term  of  August,  eighteen  hundred  and  forty. 
An  action  was  then  brought  in  the  Warren  circuit  court,  ag- 
a  nst  Roach  and  McCauley,  upon  the  judgment,  suggesting  a 
devastavit. 
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The  executors,  defendants  at  law,  have  filed  their  bill  in  this 
court  to  restrain  the  administrator  of  Butler  from  proceeding 
any  further  upon  the  said  judgment,  or  in  the  action  brought 
upon  it,  and  from  any  other  proceeding  at  law  touching  the 
said  matter. 

The  bill  of  complaint  charges  that  the  sealed  bill  was  obtain- 
ed fraudulently  and  without  any  consideration,  and  when  the 
said  John  Powers  was  intoxicated,  and  not  capable  of  knowing 
what  he  did  ;  and  that  a  certain  deed  of  conveyance  of  a  farm, 
from  Powers  to  Butler,  was  also  obtained  fraudulently,  and 
without  any  consideration,  when  Powers  was  intoxicated  and 
incapable  of  transacting  business  or  of  disposing  of  his  proper- 
ty, and  by  threats  of  personal  violence,  and  through  fears  of 
bodily  harm ;  and  that  Butler  had  extorted  money  from  Pow- 
ers, by  threats  of  violence,  and  had  purloined  his  books  of  ac- 
count containing  charges  against  himself,  and  divers  papers, 
including  several  promissory  notes.  And  it  is  further  alleged 
that  at  the  time  of  the  trial,  the  complainants  were  wholly  ig- 
norant of  the  matters  so  charged,  and  have  since  discovered  new 
and  material  evidence  respecting  the  same.  And  the  prayer 
is  for  relief  against  the  judgment,  or  any  proceeding  thereon ; 
and  for  an  account  of  the  notes  purloined,  money  advanced, 
&c.  The  cause  is  now  on  final  hearing,  upon  the  bill,  answer, 
replication  and  proofs,  the  amount  of  the  judgment  having 
been  deposited  here. 

The  first  question  is,  whether  this  court  should  interfere  in 
this  case  and  restrain  the  party  from  enforcing  his  judgment  at 
law? 

New  trials  were  granted  by  courts  of  law  at  a  very  early 
date,  as  early,  at  least,  as  the  year  sixteen  hundred  and  fifty- 
five,  and  even- before  that  time,  as  appears  from  Blade's  case, 
Style,  138,  and  by  a  remark  of  Glynn,  chief  justice,  in  Wood 
v.  Gunston,  /Style,  446  ;  although  no  report  is  found  further 
back,  as  the  old  books  do  not  contain  reports  of  the  determina- 
tions made  by  the  court  upon  motions :  Bright,  Ex'r,  v.  Eynon, 
1  Burr.  394. 

But  for  a  longtime  the  rules  for  gran  ting  new  trials  wereheld 
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with  a  strictness  so  intolerable,  that  parties  were  driven  into  a 
court  of  equitj^,  to  have,  in  effect,  a  new  trial  at  law  upon  a 
mere  legal  question,  because  the  verdict,  under  all  circumstan- 
ces, ought  not  to  conclude  :  fbid,  391,  5. 

Subsequently,  these  rules  lave  been  relaxed,  until  the  juris- 
diction has  become  well  established,  and  is  frequently  exercised 
at  law,  upon  equitable  as  well  as  legal  grounds  ;  so  that  in  al- 
most every  case  where  the  court  are  satisfied  that  there  are 
strong  probable  grounds  to  suppose  that  the  merits  have  not 
been  fairly  and  fully  discussed,  and  that  the  decision  is  not 
agreeable  to  the  justice  and  truth  of  the  case,  they  will  grant  a 
new  trial:  3  Black  Com.  392;  6  T.  R.  638;  2  Arch.  Pr.  222 
HutcMnson  v.  Cole-man,  5  Hals.  74. 

Upon  an  examination  of  the  numerous  authorities,  most  of 
which  have  been  referred  to  by  the  counsel  in  thiscause.it  will 
be  seen,  that  as  the  courts  of  law  have  extended  their  jurisdic- 
tion over  this  subject,  the  courts  of  equity  have  withdrawn 
their  jurisdiction  from  it.  And  this  is  in  accordance  with  the 
general  principle,  that  where  a  court  of  law  can  furnish  an  ad- 
equate remedy,  a  court  of  equity  will  not  interfere. 

Hence  it  has  became  the  settled  doctrine  of  the  English 
chancery,  not  to  relieve  against  a  judgment  at  law  on  the 
ground  of  its  being  contrary  to  equity,  unless  the  party  agrie- 
ved  was  ignorant  of  the  fact  in  question  pending  the  suit,  or  it 
could  not  have  been  received  as  a  defence  :  Williams  v.  Lee, 
3  J.%7^223. 

In  Bateman  v.  Willoe,  1  Sch.  and  Lef.  201,  lord  Redesdale 
said,  "There  are  cases  cognizable  at  law,  and  also  in  equity, 
and  of  which  cognLzance  cannot  be  effectually  taken  at  law, 
and  therefore  equity  does  sometimes  interfere;  so  where  a  ver- 
dict has  been  obtained  by  fraud,  or  where  a  party  has  possessed 
himself  improperly  of  something  by  means  of  which  he  has  an 
unconscientious  advantage  at  law,  which  equity  will  either  put 
out  of  the  way  or  restrain  him  from  using;  but  without  circum- 
stances of  that  kind  I  do  not  know  that  equity  ever  does  inter- 
fere to  grant  a  new  trial  of  a  matter  which  has  already  been 
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discussed  there,  and  over  which  the  courts  of  law  can  have  full 
jurisdiction. " 

The  same  learned  jurist  adds,  "  It  is  not  sufficient  to  show 
that  injustice  has  been  done,  but  that  it  has  been  done  under 
circumstances  which  authorize  this  court  to  interfere ;  because, 
if  a  matter  has  already  been  investigated  in  a  court  of  justice 
according  to  the  common  and  ordinary  rules  of  investigation, 
a  court  of  equity  cannot  take  upon  itself  to  enter  into  it  again." 

This  doctrine  has  been  fully  recognized  in  the  United  States. 
In  the  Marine  Insurance  Go.  v.  Hodgson,  7  Cranch,  336, 
chief  justice  Marshall  said,  Without  attempting  to  draw  any 
precise  line  to  which  courts  of  equity  will  advance  and  which 
they  cannot  pass,  in  restraining  parties  from  availing  themselves 
of  judgments  obtained  at  law,  it  may  safely  be  said,  that  any 
fact  which  clearly  proves  it  to  be  against  conscience  to  execute 
a  judgment,  and  of  which  the  injured  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  which  he  might  have 
availed  himself  at  law  but  was  prevented  by  fraud  or  accident, 
urmixed  with  any  fraud  or  negligence  in  himself  or  his  agent, 
vrill  justify  an  application  to  a  court  of  chancery. 

In  Lansing  v.  Eddy,  1  John.  Chan.  12.  51,  chancellor  Kent 
adopted  the  same  rule.  And  in  Simpson  v.  Hart,  Hid  98,  9, 
he  reiterates  it  more  at  length,  and  cites  1  Johns.  Cases,  486; 
6  T.  R.  471;  and  1  Sch.  and  Lef.  201. 

The  decree  in  Simson  v.  Hart  was  reversed  in  the  court  of 
errors,  (see  14  John  R.  77,)  but  Spencer,  chief  justice,  who 
delivered  the  opinion  of  the  majority  of  the  court,  approved  of 
the  principles  cited  by  chancellor  Kent,  but  denied  their  appli- 
cability to  that  case.  See  also  Duncan  v.  Lyon,  3  John.  O.  R. 
356,  7  ;  Foster  v.  Wood,  6  John.  G.  R.  90  ;  Floyd  v.  Jayne, 
Ibid,  482;  Norton  v.  Woods,  5  Paige,  249  ;  Winthrop  et  al.  v. 
Loubat,  3  Dess.  324,  5  ;  Poland  v.  Cromwell,  4  Munf.  155; 
and  as  to  the  diligence  required,  see  Glover  v.  Hedges,  Saxton, 
119. 

These  principles,  in  my  judgment,  are  in  accordance  with 
equity  and  sound  sense,  and  should  govern  this  case. 
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If,  therefore,  it  shall  appear  that  facts  exist  which  render  it  in- 
equitable  in  the  plaintiff  at  law  to  enforce  his  judgment,  and  that 
those  facts  could  not  avail  the  defendants,  either  by  reason  of 
the  rigid  rules  of  law,  or  by  fraud  or  accident,  or  by  reason  of 
their  being  unknown  to  them  in  time  for  that  purpose,  without 
any  fraud  or  negligence  on  their  part,  then  the  plaintiff  must 
be  restrained,  otherwise  not. 

If  the  sealed  bill  were  obtained  by  fraud  and  imposition,  the 
judgment  upon  it  cannot  in  conscience  be  enforced. 

Now  if  it  were  procured  by  threats  of  personal  violence  and 
injury,  or  under  the  influence  of  extreme  terror,  or  of  appre- 
hension, although  short  of  duress.  In  such  case,  the  party  is 
not  a  free  agent,  and  the  instrument  is  not  his  deed.  He  is 
said  to  stand  in  vinculis  .  And  the  rule  of  equity  is,  where  a 
party  is  not  a  free  agent,  and  is  not  equal  to  protecting  himself, 
the  court  will  protect  him  :  2  Story's  Eq.  (3d  edition,)  239,  and 
cases  cited  in  note  2. 

But  if  the  evidence  of  the  fraud,  or  threats  of  violence,  or 
undue  influence  were  known,  or  with  due  diligence  might  have 
been  known  to  the  party  defendants  in  time  to  be  used  by  law, 
and  were  such  as  the  court  ought  to  have  taken  notice  of,  then 
this  court  cannot  interfere,  even  if  the  judgment  is  against  con- 
science. In  such  case  the  party  must  seek  redress,  if  he  is 
entitled  to  any,  in  a  court  of  appellate  jurisdiction. 

Let  us  examine  the  facts  of  the  case,  and  inquire,  first, 
•whether  the  judgment  is  againt  conscience ;  and  if  so,  then 
whether  it  is  a  case  in  which  this  court  should  interfere. 

James  McTier,  the  scrivener  and  subscribing  witness  to  the 
sealed  bill,  testifies,  that  the  old  man  (Powers)  had  spoken  to 
him  before  about  making  a  bond  to  Butler  for  one  thousand 
dollars,  but  that  at  the  time  it  was  drawn  he  directed  it  to  bo 
made  for  fifteen  hundred  dollars ;  that  he  saw  him  make  his 
mark  to  it,  and  that  he,  McTier,  subscribed  his  name  as  a  wit- 
ness to  it.  He  does  not  remember  of  reading  it  over  to  him, 
nor  of  the  old  man's  putting  his  hand  upon  the  seal ;  bui,  being 
accustomed  to  transact  such  business,  and  to  read  over  such 
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instruments,  before  their  execution,  he  thinks  he  read  this  over 
to  Powers  ;  and  seeing  the  seal  to  it,  he  presumes  that  Powers 
must  have  acknowledged  it  to  be  his  hand  and  seal  for  the  pur- 
poses therein  mentioned.  That  the  old  man  made  his  mark 
instead  of  signing  his  name,  because  of  the  defect  of  his  eye- 
sight ;  and  that  he  said  he  could  not  see  through  any  glasses  he 
had  ever  seen.  And  he  thinks  the  bond  was  delivered  to  But- 
ler or  his  wife.  That  the  old  man  at  the  time  seemed  rational  and 
willing  that  the  writings  should  be  made,  although  he  was  too 
old  to  look  over  them. 

This  is  the  evidence  of  the  instrumental  witness,  and  upon 
it  the  jury  had  a  right  to  find  the  due  execution  of  the  bond. 

Unless  something  further  can  be  shown,  the  judgment  can- 
not be  considered  as  against  conscience. 

Upon  further  examination,  it  appears  that  the  deed  was 
drawn  and  executed  on  the  same  day  with  the  bond,  but  not 
on  the  day  it  bears  date. 

He  says  the  deed  was  read  over  to  Powers  before  the  xxecu- 
tion,  and  that  he  made  his  mark  to  it  and  acknowledged  it  to 
be  his  hand  and  seal,  and  that  he  (McTier)  and  Thomas  Butler 
signed  their  names  as  witnesses  to  it. 

The  subject  of  the  execution  of  the  deed  is  introduced  into 
the  complainant's  bill,  not  for  the  purpose  of  setting  aside  the 
deed,  for  that  will  devolve  upon  the  heirs  or  creditors  of  Pow- 
ers, but  to  enable  the  complainants  to  resort  to  other  testimony 
respecting  it,  and  thereby  more  fully  to  develope  the  alleged 
fraud  in  procuring  the  bond. 

"With  this  rule,  Abraham  Stiers,  one  of  subscribing  witnesses 
to  the  deed  is  called,  and  he  says  that  he  was  at  Butler's,  where 
Powers  then  lived,  the  day  before  the  deed  was  executed ;  that 
something  was  said  about  signing  the  deed,  and  Powers  said 
he  would  not  sign  it  till  he  got  some  papers  which  Butler  had 
of  his.  He  thought  the  old  man  not  calculated  to  do  business 
altogether  correct ;  but  could  not  say  he  was  or  was  not.  He 
thought  him  incapacitated  by  drinking  and  old  age,  and  had 
understood  he  had  been  drinking  "  a  spell  back,  pretty  hard," 
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but  was  sober  at  that  time,  for  anything  he  knew  ;  that  Butler 
spoke  to  him  middling  sharp,  and  he  thought  he  showed  some 
fear  of  Butler,  but  that  Butler  spoke  to  him  more  sharply  on 
that  day  than  on  the  day  the  deed  was  executed.  He  says  he 
was  there  the  next  day  in  the  morning,  but  not  on  the  day  the 
deed  bore  date,  that  Lake  was  there  also,  and  read  over  the 
deed  to  Powers,  and  Powers  said  it  was  right,  and  that  he  then 
made  his  mark  to  it,  and  Lake  and  he  witnessed  it. 

On  the  day  before  the  execution  of  the  deed,  Ziba  Osman 
was  present  at  the  time  Stiers  speaks  of,  and  before  Stiers  came ; 
he  says  he  was  sent  for,  and  Powers  told  him  he  wanted  to  see 
him,  that  he  was  going  to  make  a  deed  to  Butler  for  that  place; 
that  Butler  had  his  papers,  and  if  he  would  not  give  them  up 
he  would  never  sign  the  deed ;  and  added,  "If  he  misses  this 
chance,  he  may  never  have  the  opportunity  again ;  I  am  an  old 
man,  with  one  foot  in  the  grave  and  the  other  trembling  over 
it,  and  I  may  perhaps  die  before  to-morrow  morning."  He 
says  Butler  was  drunk,  and  used  harsh  language  to  Powers, 
and  told  him  to  "shut  up  his  shell."  That  Powers  was  sober^ 
and  so  far  from  being  terrified  by  Butler's  language;  he  said  he 
VMS  a  saucy  impudent  puppy,  and  rather  made  a  little  threat 
with  his  cane  if  he  did  not  hold  his  tongue. 

This  is  the  language  and  conduct  of  a  sober  rational  man, 
and  if  true,  shows  that  Powers  contemplated  the  execution  of 
the  deed,  but  had  a  good  reason  for  not  doing  so. 

Mrs.  Butler  then  went  up  stairs  and  brought  down  some  pa. 
pers,  among  which  were  two  deeds,  one  from  Lake  to  Powers, 
and  the  other  the  deed  he  was  going  to  give  to  Butler,  two  old 
wills  and  other  papers  that  the  witness  did  not  particularly  no- 
tice. The  deed  to  Butler  was  read  over  by  Osman,  and  Powers 
appeared  satisfied  ;  and  it  would  seem  that  Powers  was  then 
willing  to  sign  the  deed,  but  Osman  recommended  him  to  wait 
till  next  morning.  He  did  so,  and  on  the  next  morning  the 
deed  was  executed,  as  before  stated.  Other  conversations  be. 
tween  the  witness  and  Powers  at  this  time,  show  intelligence 
and  memory,  and  a  sound  disposing  mind. 
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This  witness  says  that  McTier'  s  name  was  not  subscribed  to 
the  deed  at  the  time  he  read  it  to  Powers  ;  he  is  sure  of  it,  and 
he  thinks  Butler's  name  was  not  there.  That  he  understood 
from  some  of  the  family,  that  McTier  went  down  the  same 
evening  and  witnessed  them. 

If  this  satement  is  correct,  it  goes  far  to  disturb  our  confi- 
dence in  McTier,  and  throws  suspicion  over  his  whole  conduct. 
But  k  will  not  do  to  condemn  a  witness  upon  the  declarations 
of  third  persons,  and  they  perhaps  interested  to  make  them;  and 
then  it  becomes  a  question  who  is  right  about  the  signatures  of 
the  subscribing  witnesses,  McTier  or  Osman  ?.  McTier  being 
the  scrivener,  accustomed  to  the  transaction  of  business  of  this 
kind,  is  more  likely  to  have  recollected  so  important  a  fact  as  the 
signing  his  name  as  a  witness,  than  Osman  to  recollect  whether 
it  was  signed  to  a  paper,  which  he  was  merely  called  upon  to 
read,  without  having  his  attention  called  particularly  to  that 
part  of  it  ;  at  least  it  is  safe  to  say  that  his  testimony  upon  this 
point  is  not  overcome  by  that  of  Osman. 

Nor  do  I  conceive  it  to  be  disturbed  by  the  transactions  at  the 
time  of  executing  the  deed,  and  the  day  previously  as  narrated 
by  Stiers,  and  more  fully  detailed  and  explained  by  Osman. 

But  there  are  irregularities  apparent  upon  the  face  of  the  pa- 
pers, incongruities  in  the  statement  of  McTier  in  relation  to 
them,  and  which  are  urged  as  bearing  strong  evidence  of  fraud. 
lie  says  the  deed  and  bond  were  drawn  and  executed  on  the 
same  day,  yet  they  bear  different  dates,  and  the  deed  executed 
twice,  and  was  proved  before  a  judge  on  a  day  prior  to  the  date 
of  the  bond.  A  blank  seems  to  have  been  left  in  the  bond  for 
the  sum  to  be  secured,  although  the  obligor  sat  by  when  it  was 
drawn.  There  are  several  erasures  in  the  deed,  which  under 
some  circumstances  would  be  very  natural.  Of  these  and  some 
other  similiar  irregularities,  the  witness  can  give  no  explana. 
tion,  although  an  explanation  is  so  very  d3sirable,  and  would 
perhaps  go  so  far  to  sustain  his  testimony. 

But  it  must  be  remembered  that  a  period  of  three  and  a  half 
years  elapsed  between  the  execution  of  the  instruments,  and 
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giving  the  testimony  ;  and  it  is  not  surprising  that  many  of  the 
particulars  of  the  transaction  should  have  been  forgotten. 
Many  things  are  done,  too,  contrary  to  the  usual  coarse  of  bus- 
iness, either  through  the  want  of  skill  in  the  agent,  or  to  satisfy 
the  caprice  of  the  principal.  Yet  if  they  are  not  inconsistent 
with  fair  dealing,  we  cannot  regard  them  as  fatal. 

Some  attempt  has  been  made  to  impeach  the  witness,  on  the 
ground  of  intemperance;  but  whatever  may  have  been  his 
habits,  there  is  no  proof  of  intoxication  at  the  time  of  drawing 
these  papers.  Indeed  the  penmanship  itself  raises  a  pretty  fair 
presumption  to  the  contrary. 

The  statements  made  by  him  to  Mrs.  Henderson  in  eighteen 
hundred  and  thirty-nine,  that  Powers  would  hold  up  his  hand 
and  say,  "Look  at  those  little  gnats  and  wafers  flying  about, 
&c."  may  all  have  been  true,  and  yet  they  do  not  impeach  the 
credit  of  the  witness  nor  the  capacity  of  the  grantor.  Dr.  Gale 
tells  us  that  in  eighteen  hundred  and  thirty-five,  the  old  man's 
eyesight  was  defective,  so  that  when  he  looked  at  objects  sud- 
denly, at  a  distance,  they  did  not  appear  right  to  him  ;  there 
was  an  illusion  and  errors  in  vision,  but  when  he  fixed  his  eye 
on  an  object  it  appeared  right.  The  same  affection  increased, 
might  cause  the  appearances  of  which  he  spoke  on  this  and  on 
some  other  occasions. 

But  another  witness  testifies  that  Powers  was  intoxicated  on 
the  day  that  McTier  says  the  bond  was  executed.  It.  may 
have  been  so,  but  on  comparing  the  testimony  with  that  of 
others,  it  will  be  found  that  this  witness  came  with  Yan  Horn, 
who  had  an  account  to  settle  with  Powers,  and  came  in  towards 
sun  down.  McTier  says  the  papers  were  all  drawn  and  exe- 
cuted before  Yan  Horn  came  in.  This  does  not,  consequently, 
contradict  McTier's  statement  as  to  the  situation  or  capacity  of 
Powers. 

But  we  are  not  left  to  determine  the  veracity  of  McTier  nor 
the  capacity  of  Powers  upon  this  evidence  alone. 

Lake,  the  defendant,  in  his  answer,  denies  that  the  bond  and 
deed,  or  either  of  them,  were  obtained  by  fraud  and  imposition, 
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or  threats  of  personal  violence,  or  while  Powers  was  in  a  state 
of  intoxication.  He  admits  they  they  were  given  without  valu- 
able consideration,  but  that  Powers  informed  him  that  the  con- 
sideration of  the  deed,  and  of  a  certain  sealed  bill  or  obligation 

*  o 

he  had  given  to  Butler,  was  to  make  him  equal  to  Francis 
Longworth,  who  had  married  another  niece  of  Powers,  and  to 
whom  he  had  advanced  about  two  thousand  dollars  in  cash; 
and  that  he  had  considered  the  situation  of  Butler's  family,  and 
that  it  would  be  unjust  for  the  two  children  he  had  by  his  sec- 
ond wife  to  stand  back  in  the  division  of  their  father's  estate, 
and  see  the  children  of  the  first  wife  take  the  whole  ;  that  he 
was  well  pleased  with  the  conduct  of  Butler's  second  wife,  and 
with  her  treatment  of  the  children,  &c.  He  further  states  that 
he  read  over  the  deed  to  Powers,  and  informed  him  of  the  con- 
tents of  it,  when,  in  his  judgment,  he  was  fully  competent  to 
transact  any  business  ;  that  he  acknowledged  that  he  signed, 
sealed  and  delivered  the  same  as  his  voluntary  act  and  deed, 
for  the  uses  and  purposes  therein  expressed ;  that  he  made  his 
mark  because  he  was  unable  to  write  his  name  without  great 
difficulty;  and  that  he  did  not  acknowledge  it  before  a  proper 
officer  because  he  was  decrepit  and  lame,  and  could  not  well 
get  into  a  wagon,  but  requested  him  and  Stiers  to  witness  it, 
and  they  did  so. 

Now  th.s  is  stated  upon  the  knowledge  of  the  defendant,  and 
is  responsive  to  the  bill,  and  must  be  taken  as  true,  unless  over- 
come by  competent  testimony.  He  not  only  gives  his  opinion 
of  the  capacity  of  Powers,  but  narrates  conversations  from 
which  we  can  judge  of  it. 

In  corroboration  of  his  statement,  we  have  the  certificate  of 
the  proof  of  the  deed  before  Judge  Johnson,  by  Lake,  at  a 
time  when  he  had  no  connection  with  these  parties. 

Judge  Johnson  also  states,  that  after  the  proof  of  the  deed, 
and  not  long  before  Butler's  death,  Power3  sent  for  him  and 
proposed  to  buy  of  him  a  piece  of  land  adjoining  the  Lake 
farm,  and  said  he  had  given  that  farm  to  Butler,  and  he  wanted 
the  lot  to  add  to  it  and  to  have  it  conveyed  to  Butler.  They 
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agreed  upon  the  price  of  the  land  and  for  the  conveyance,  but 
the  conveyance  was  neglected,  and  Butler  soon  after  died,  and 
it  was  never  made. 

He  says  Powers  was  sober,  and  he  thought  competent  to  do 
business,  as  much  so  then  as  when  he  usually  saw  him. 

If  this  statement  is  correct,  it  shows,  at  least  capacity  enough 
to  make  a  bargain,  and  continued  good  wiU  towards  Butler 
And  while  in  this  state  of  mind,  he  distinctly  recognizes  the 
conveyance  of  the  Lake  farm  to  Butler. 

It  appears  very  clearly  that  Powers  had  long  been  an  intem- 
perate man,  and  that  after  his  removal  to  Butler's  his  intem- 
perance increased ;  that  Butler  and  h:s  wife  were  also  in  habits 
of  beastly  drunkenness,  and  when  they  all  drank  together,  they 
generally  quarrelled,  and  often  had  pitched  battles,  in  which 
the  old  man  usually  fared  the  worst,  and  was  sometimes  very 
badly  hurt. 

When  Bntler  was  drunk,  which  seems  to  have  been  nearly 
every  day,  he  used  abusive  and  threatening  language  to  the 
old  man ;  and  when  the  old  man  was  drunk,  he  seems  to  have 
been  terrified  by  it.  But  I  cannot  discover  in  any  of  the  testi- 
mony, that  Butler,  when  sober,  used  such  language  ;  or  that 
Powers,  when  not  intoxicated,  was  ever  put  in  fear  by  it;  or 
that  any  violence,  or  any  harsh  words  were  used  when  both, 
were  sober;  on  the  contrary,  it  appears  that  at  such  times  they 
were  very  friendly,  and  that  up  to  the  time  of  execui  ing  the  deed 
at  least,  Powers  seems  to  have  regarded  Butler's  family  with 
great  interest,  and  even  just  before  Butler's  death  was  willing  to 
provide  further  for  them,  by  adding  to  the  farm  already  con- 
veyed. 

It  appears  to  me,  therefore,  that  the  charge  of  fraud  and  vio- 
lence, in  procuring  the  bond  and  deed,  is  not  sustained  by  the 
evidence. 

It  is  clearly  shown  that  the  old  man  had  a  father's  care  over 
Butler  and  his  family,  from  the  time  of  their  arrival  in  Phila- 
delphia ;  that  he  bore  with  his  waywardness  and  abuse  •n'ith 
nore  than  a  father's  patience,  and  it  is  not  surprising  that  en- 
wertaining  such  feelings,  he  should,  upon  being  reconciled  after 


478  CASES  IN  CHANCEKY, 

ExVs  of  Powers  v.  Adm'r  of  Butler. 
> • 

a  quarrel,  give  him  almost  anything  he  asked.  Such  demands 
did  not  amount  to  extortion,  nor  such  treatment  to  duress  or 
even  intimidation. 

It  must  be  borne  in  mind  also,  that  Powers,  long  before  the 
execution  of  the  papers,  had  designed  not  only  to  provide  for 
Butler,  but  largely  to  endow  him,  and  accordingly  we  find  that 
as  early  as  the  winter  before  Butler  moved  upon  the  Lake 
farm,  Powers  determined  to  give  him  a  farm,  and  proposed  to 
Charles  Bartles,  esquire,  to  sell  one  to  Butler,  and  that  he  would 
pay  for  it,  provided  the  price  did  not  exceed  three  thousand 
dollars ;  and  at  the  time  of  this  proposal,  he  stated  in  substance 
•what  the  defendant  says  he  stated  to  him,  of  his  intentions  and 
feelings  toward  the  family.  And  I  think  it  is  fairly  shown 
that  he  entertained  these  kind  feelings  and  intentions  up  to  the 
time  of  executing  the  bond  and  deed. 

After  that,  during  their  revels,  in  their  quarrels,  he  denied  the 
validity  of  the  bond,  and  in  his  will  he  solemnly  declared  it  void. 

It  is  difficult  to  reconcile  these  declarations  with  his  former 
acts.  The  increased  brutality  of  the  family,  after  the  execu- 
tion of  those  instruments,  would  naturally  make  him  repent  his 
kindness  to  them  ;  but  if  I  have  taken  a  proper  view  of  the 
case,  his  repentance  came  too  late  ;  his  declarations,  at  any  rate, 
cannot  absolve  the  bond. 

The  evidence  that  Butler  told  Powers  he  need  not  pay  the 
bond  unless  he  chose  to  do  so,  is  too  vague  and  indefinite  to  affect 
the  case.  And  the  alleged  declaration  of  Lake  to  Smith  and 
Wookon,  "  that  there  was  a  flaw  in  the  bond,  and  there  would 
be  no  difficulty  about  it,"  even  if  there  were  no  conflict  of  tes- 
timony, nor  denial  of  it  in  the  answer,  ought  not  otherwise  to 
aff  jet  it  than  to  afford  the  executors  some  excuse  for  not  being 
more  fully  prepared  for  trial. 

His  saying  there  was 'a  flaw  in  the  bond,  cannot  vitiate  or  dis- 
charge it. 

Again.  It  is  charged  that  certain  notes  and  books  of  account 
of  Powers  were  purloined  by  Butler. 

As  to  the  books,  there  is  no  satisfactory  evidence  that  any  of 
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them  ever  came  to  Butler's  hands  ;  the  defendant  says  he  never 
had  or  knew  of  any. 

There  were  three  notes  which  came  to  his  possession.  One 
against  Murphy,  taken  at  the  vendue,  and  said  to  have  been 
transferred  to  him,  with  other  things,  for  twenty-five  cents  ;  one 
against  Seal  and  Chamberlain,  which,  according  to  the  testi- 
mony of  David  Chamberlain,  Powers  had  given  to  him  ;  and 
one  against  James  Skinner,  which  Skinner  and  McTier  say 
Powers  also  gave  to  Butler. 

Without  stopping  to  inquire  into  the  validity  of  these  gifts,  or 
of  the  evidence  of  right  from  the  fact  of  possession,  I  cannot 
overlook  the  answer  of  the  defendant  upon  this  point,  corrobo- 
rated by  the  testimony  of  Margaret  Lake,  that  the  agents  ot 
Powers  agreed  to  make  no  charge  of  them,  if  he  would  make 
no  charge  against  Powers  for  board. 

Mr.  Smith,  one  of  these  agents,  does  not  recollect  that  agree- 
ment, but  he  does  not  pretend  to  have  a  distinct  recollection  of 
what  took  place  then,  and  says  that  he  was  infirm  at  the  time 
of  giving  his  testimony.  Without  questioning  his  veracity,  it 
may  well  be  said,  that  Margaret  Lake's  testimony  on  this  point 
has  the  most  weight. 

I  must,  therefore,  refuse  to  direct  an  account  for  the  notes,  or 
charges  on  the  books,  or  for  rents  or  moneys  paid,  as  well  be- 
cause of  the  want  of  evidence  of  the  existence  of  any  proper 
claim  therefor,  as  of  a  sufficient  excuse  for  not  pleading  them 
as  a  set-off  to  the  action  on  the  bond. 

In  this  view  of  the  case,  it  is  unnecessary  to  pursue  the  in- 
quiry further,  as  it  is  obvious  that  this  :is  not  a  case  in  which 
the  court  should  interfere. 

The  bill  must  therefore  be  dismissed,  with  costs. 

Upon  the  allegation  of  the  insolvency  of  the  estate,  1  think 
the  money  paid  into  court  should  remain  here  until  the  divi- 
dend upon  it  shall  be  declared,  and  the  amount  of  such  divi- 
dend then  paid  to  the  defendants.  But  if  any  question  shall 
arise  upon  that  point,  it  can  be  settled,  upon  an  application  for 
an  order  for  the  money. 

CITED  in  Moore  v.  Gamble,  1  Stock,  248;  Davis  v.  Heacttey,  7  C.  K  Or.  123; 
Holmes  v.  Stede,  1  Stew.  176, 
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ADJUDGED  IX 

THE  COURT  OF  CHANCERY 

OF  THE  STATE  OF  NEW-JERSEY. 
JANUAEYTERM,  1846. 


CLARKSON  KUNYON   v.    The  FARMERS   AND  MECHANICS' 
BANK  OF  NEW  BRUNSWICK. 

The  receivers  appointed  under  the  act,  entitled,  "An  act  to  prevent  frauds 
by  incorporated  companies,"  derive  their  power  wholly  from  the  statute. 
They  have  no  authority  which  is  not  conferred  by  the  act. 

It  is  not  necessary  that  the  power  should  be  expressly  conferred.  It  is  suffi- 
cient if  it  can  be  fairly  implied  from  the  general  scope  of  the  statute,  or  as 
incident  to  a  power  expressly  giver*, 

The  receivers,  have  power  to  administer  oaths  to  witnesses  in  matters  pending 

.  before  them,  which  they  are  empowered  by  the  statute  to  hear  and  deter- 
mine. 

The  receivers  in  the  admission  or  rejection  of  testimony,  are  to  be  governed 
by  the  rules  of  evidence. 

The  rules  of  evidence  are  generally  the  same  in  equity  as  at  law. 

H.  W.  Green,  for  the  claimant, 
Vroom,  contra. 

THE  CHANCELLOR.     John  T.  Smith  and  Company  present- 
ed to  the  receivers  of  the  Farmers  and  Mechanics'  Bank  of 
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New-Brunswick,  a  claim  against  the  said  bank  for  the  amon.nl 
of  a  cheek  for  three  thousand  one  hundred  dollars,  drawn  by 
Joseph  F.  Randolph  and  Company  upon  the  Mechanics'  Bank 
ing  Association  of  New- York,  on  the  sixteenth  of  October, 
eighteen  hundred  and  thirty-nine;  which  the  receivers  ques- 
tioned, and,  after  hearing  the  testimony  of  the  claimants,  re- 
fused to  allow. 

From  the  determination  of  the  receivers,  the  claimants  ap- 
pealed to  the  chancellor,  whose  duty  it  is  made  by  the  statute 
of  the  sixteenth  of  February,  eighteen  hundred  and  twenty- 
nine,  ( Elmers' s  Dig,  36,  pL  23,)  in  a  summary  way  to  hear 
and  determine  the  matter  complained  of. 

Upon  the  argument,  it  was  insisted  by  the  counsel  of  the  ap- 
pellants, that  the  receivers  have  no  power  to  sit  in  judgment 
upon  the  matter  in  question,  nor  to  administer  an  oath.  ^ 

The  receivers  derive  their  power  wholly  from  the  statute  un- 
der which  they  were  appointed,  and  have  no  authority  which 
is  not  conferred  by  it.  But  this  power  need  not  be  expressly 
conferred;  if  it  can  be  fairly  implied  from  the  general  scope 
of  the  statute,  or  as  incident  to  a  power  expressly  given,  it  is- 
sufficient. 

The  statute  is  not  explicit  upon  the  subject  of  administering' 
an  oath  upon  the  investigation  of  claims ;  but  it  confers  the-, 
power  to  hear  and  determine  claims  presented  to  them,  and. 
from  their  determination  an  appeal  to  the  chancellor  is  given  ^ 
and  it  is  difficult  to  suppose  that  the  legislature  intended,  that 
Bnch  determination  shor.ld  be  made  upon  the  mere  allegations, 
of  the  parties.  If  not  so  made,  it  must  be  on  oath  or  affirma- 
tion, to  be  administered  by  the  tribunal  before  which  the- 
matter  is  pending,  or  other  legal  evidence. 

And  I  see  no  reason,  upon  the  ground  of  interest  or  of  propri- 
ety, why  this  should  not  be  so.  A  receiver  is  an  indifferent  per- 
son between  the  parties:  WyatfsPrac.  Reg.  355.  He  should! 
be,  and  generally  is,  wholly  disinterested  in  the  subject  matter 
of  the  suit :  J&ennetfa  Master,  93.  He  is  an  officer  of  the  court 
In  the  matter  of  Burke,  1  Ball*  and  B.  74.  He  is  but  a  crea- 
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tare  of  the  court,  (Edwards  on  Rec.  3,)  the  hand  of  the  court, 
and  is  therefore  peculiarly  qualified  to  investigate  the  matters 
in  question,  and  to  ascertain  the  truth  of  the  allegations. 

The  claimants  had  the  right  to  suhmit  to  this  tribunal,  or  at 
their  pleasure,  to  the  verdict  of  a  jury,  on  an  issue  to  be  made 
up  between  the  parties,  under  the  direction  of  a  justice  of  the 
supreme  court:  Elmer,  35.pl.  19. 

But  whether  this  construction  of  the  statute  be  correct  or  not, 
it  can  have  but  little  influence  upon  the  result. of  this  case.  If 
it  be  correct,  and  the  proofs  and  proceedings  were  corum  non 
jndice,  then  the  claimants  are  here  without  proof  of  their  claim, 
and  must  fail. 

I  am  satisfied  with  the  form  of  proceeding  adopted  by  the 
receivers,  and  will  proceed  to  examine  the  merits  of  the  case. 
If  ia  so  doing  it  shall  appear  that  the  claim  is  either  legal  or 
equitable,  I  will  allow  it. 

The  testimony  of  Carman  F.  Randolph,  a  witness  produced 
on  the  part  of  the  claimants,  was  received  under  objection,  on 
the  ground  of  interest,  and  in  determining  the  case  was  rejected 
by  the  receivers. 

The  rules  of  evidence  are  generally  the  same  in  equity  as  at 
law :  Manning  v.  Lechrnere,  1  Aik.  453 ;  Glynn  v.  Bank 
of  England,  2  Vesey,  sen.  41.  And  questions  of  the  compe- 
tency and  incompetency  of  witnesses,  and  other  proofs,  the 
same  in  both  courts:  2  Story's  Eq.  913,  sec.  1527. 

The  receivers,  in  rejecting  the  testimony  of  this  witness,  did 
rightly,  whether  they  were  governed  by  the  rules  of  law  or  of 
equity.  He  had  a  present,  certain,  vested  interest  in  the  event 
of  the  suit ;  he  was  liable  to  the  claimants  for  the  same  demand, 
established  by  the  judgment  of  a  court  of  law  ;  and  if  this  claim 
should  be  allowed,  and  the  whole  or  any  part  of  it  paid  out  of 
the  assets  of  the  bank,  the  witness  will  pro  tanto  be  discharged 
from  his  liability  to  the  claimants. 

Nor  can  the  testimony  be  admitted  upon  the  ground  of  tho 
agency  of  the  witness. 

The  rule  which  allows  an  agent,  ex  necessitate  rei,  to  give 
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evidence,  applies  only  to  agents  employed  in  the  ordinary  trans- 
action of  commerce :  Edmonds  v.  Lowe,  8  Barn,  and  Cresa. 
407;  15  Eng.  Com..  Law,  It.  250. 

The  claim  then  must  rest  upon  the  other  proof  taken  in  the 
case.  From  this  it  appears,  that  a  twelve  month  prior  to  the 
date  of  the  check,  the  bank  was  in  the  habit  of  redeeming  its 
bills  in  the  city  of  New  York,  and  by  its  president,  employed 
the  claimants  as  their  redeeming  agents,  and  was  to  allow  them 
for  their  trouble  one  quarter  of  one  per  cent.,  and  to  deposit 
with  them  five  hundred  dollars  or  one  thousand  dollars,  and  to 
redeem  the  bills  daily. 

A  deposit  of  one  thousand  dollars,  which  was  considered  suf- 
ficient to  cover  the  amount  redeemed  in  any  one  day,  was  made 
with  the  agents  and  never  withdrawn. 

The  president  of  the  bank,  who  negotiated  this  matter,  told 
the  agents  that  his  son  or  some  one  for  him  would  call  and  re- 
deem the  money  from  them.  A  pass  book  was  kept  between 
the  bank  and  its  agent,  which  was  generally  used  by  the  person 
who  went  to  Smith  and  Company  to  redeem  the  money. 

Under  this  arrangement,  the  money  was  redeemed  from  time 
to  time;  and  Joshph  F.  Randolph  and  Company,  one  of  whom 
was  Carman  F.  Randolph,  the  son  of  the  president,  frequently 
received  it  and  sent  it  to  the  president;  sometimes  the  president 
received  the  money  himself. 

It  would  seem  then,  that  Carman  F.  Randolph  was  thus  con- 
stituted the  agent  of  the  bank,  to  receive  the  bills  of  John  T. 
Smith  and  Company.  While  this  agency  was  in  continuance, 
J.  F.  Randolph  and  Company  gave  to  John  T.  Smith  and  Com- 
pany the  check  in  question,  the  amount  of  which  the  witness 
thinks  was  due  for  bills  before  and  about  that  time  delivered  by 
Smith  and  Company  to  Randolph  and  Company. 

What  became  of  the  bills  for  which  the  check  is  supposed  to 
have  been  given,  does  not  appear ;  whether  they  were  delivered 
to  the  bank,  or  again  put  in  circulation  by  Randolph  and  Com- 
pany; nor  whether  any  entry  of  their  receipt  was  made  in  the 
pass-book.  Nor  does  it  appear  how  the  bank  usually  accounted 
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to  Smith  and  Company  for  the  bills  redeemed  ;  whether  they 
were  paid  for  in  money,  or  credited  at  any  time  on  account  of 
the  deposit. 

The  question  then  arises,  were  these  persons,  being  thns  the 
agents  of  the  bank,  Smith  and  Company,  to  redeem  the  bills 
from  the  public,  and  Carman  F.  Randolph  to  receive  them  of 
Smith  and  Company,  acting  within  the  scope  of  the  authority 
in  giving  and  receiving  this  check  ? 

They  were  agents  constituted  for  a  particular  purpose,  and 
could  not  bind  their  principal  if  they  exceeded  their  power :  2 
Kenfs  Com.  484,  and  the  cases  there  referred  to. 

The  special  authority  must  be  strictly  pursued,  and  whoever 
deals  with  an  agent  constituted  for  a  special  purpose,  deals  at 
his  peril  when  the  agent  passes  the  precise  limits  of  his  power: 
2  Kent,  484  ;  Fenn  v.  Harrison,  3  T.  12.  757.  This  rule  will 
apply  with  peculiar  force  to  the  claimants,  as  they  had  full 
knowledge  of  the  extent  of  the  power  of  Carman  F.  Randolph. 

Now  it  is  manifest  that  Smith  and  Company  were  not  author- 
ized to  let  bills  go  upon  the  credit  of  any  but  the  bank  ;  and 
.hat  neither  J.  F.  Randolph  and  Company  nor  C.  F.  Randolph 
tfere  authorized  to  endorse  or  draw  for  the  bank. 

When,  therefore,  J.  F.  Randolph  assumed  to  pay  for  the  bills 
sy  the  check  of  his  firm,  he  execeeded  his  authority.  If  J.  F. 
Randolph  and  Company  were  acting  as  agents,  and  this  trans- 
action was  on  their  own  account,  the  result  is  the  same,  an  ex- 
cess of  power;  and  so  likewise  did  Smith  and  Company  exceed 
their  authority  when  they  received  the  check.  In  so  doing, 
they  relied  upon  the  responsibility  of  Randolph  and  Company, 
and  must  therefore  bear  any  loss  consequent  upon  such  reliance. 

Such  construction  was  obviously  put  upon  the  transaction  by 
the  parties  themselves ;  for  although  Randolph  and  Company 
failed  on  the  same  day  the  check  was  given,  and  the  bank  wa* 
still  going  on  in  business,  and  for  aught  that  appears  was  ther 
able  to  pay  the  amount  of  the  check,  yet  there  is  no  evidence 
tff  any  claim  made  upon  the  bank,  or  upon  any  of  its  officers, 
<pi  of  notice  even  of  the  non-payment  of  the  check.  But  on  the 


JANUARY  TERM,  1845.  485 

Eunyon  v.  Farmers  and  Mechanics'  Bank  of  New  Brunswick. 

Contrary,  Randolph  and  Company,  then  confessedly  insolvent, 
were  prosecuted  by  Smith  and  Company  upon  this  claim  to 
judgment  and  execution,  and  only  money  enough  made  to 
about  cover  the  costs  of  suit.  And  two  years  after  the  date  of 
the  check,  it  is  presented  as  the  evidence  of  a  claim  upon  the 
funds  of  the  bank. 

On  mature  deliberation  upon  the  whole  case,  I  am  satisfied 
that  the  claim  of  the  appellants  has  no  foundation  in  law  or 
equity,  and  that  the  receivers  have  not  err«d,  but  that  their  de- 
termination should  be  affirmed,  with  «osts. 
Decree  accordingly. 

CITED  tn  Jackson  v.  Receivers  of  Peoples  Bk.  of  Paterson  1  Stock.  205. 


JULIA  SMITH  v.  The  EXECUTOR  of  RESCARRICK  MOORE. 

Though  there  be  express  evidence  of  the  delivery  of  an  ante-nuptial  agree- 
ment, and  though  it  be  found  in  the  husband's  possession  after  his  death, 
its  delivery  will  be  presumed,  if  its  due  execution  be  proved,  and  it  ap- 
pear that  it  was  recognized  by  the  husband. 

If  an  executor  receive  the  effects  of  his  testator,  without  applying  them  in 
due  course  of  administration,  his  estate  becomes  liable  for  the  money  so 
received,  and  his  executor  may  be  called  upon  in  equity  to  pay  the  legacies 
in  due  course  of  the  administration  of  the  assets  which  came  to  his  hands. 

BILL  for  the  recovery  of  a  legacy  bequeathed  to  the  com- 
plainant by  the  will  of  Ann  Wilson,  bearing  date  on  the  seven- 
teenth day  of  March,  eighteen  hundred  and  nineteen.  The 
bill  states  that  the  will  was  made  by  virtue  of  an  ante-nuptial 
agreement,  entered  into  by  the  testatrix  previous  to  her  mar- 
riage with  her  intended  husband,  in  the  words  following,  to 
wit :  "  Memorandum  of  an  agreement  made  this  seventh  day 
of  February,  in  the  year  of  our  Lord  seventeen  hundred  and 
ninety-nine,  by  and  between  R.  "W.  of  the  township  of  East 
"Windsor,  of  the  one  part,  and  A.  B.  of  the  other  part,  witness- 
eth,  that  whereas  there  is  a  purpose  of  marriage  between  the 
said  R.  W.  and  A.  B.  the  said  W.  covenants  and  agrees  with 
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the  said  A.  B.  that  she  shall  have  the  sole  right  of  all  the  mo- 
ney, goods  and  chattels,  rights  and  credits  she  is  now  possessed 
of,  for  to  will  and  bequeath  the  same  to  whom  she  pleaseth,  if 
the  said  A.  B.  should  die  before  the  said  W. ;  and  if  the  said 
W.  dies  before  her,  she  is  to  have  the  whole  of  all  the  goods, 
chattels,  moneys,  rights  and  credits,  and  no  part  of  what  she 
brings  to  him  to  be  his  estate.  And  it  is  further  agreed  to,  by 
the  said  A.  B.  to  and  with  the  said  "W.  that  she  is  not  to  have 
any  right  of  dower  out  of  the  said  W.'s  estate,  if  he  should 
die  before  her,  excepting  what  the  said  "W.  bequeaths  and 
leaves  her." 

That  the  said  R.  W.  afterwards,  and  on  the  day  of  the  date 
of  the  said  articles  of  agreement,  intermarried  witli  the  said  A. 
B.  and  departed  this  life  about  the  twenty-fifth  day  of  Febru- 
ary, eighteen  hundred  and  twenty,  leaving  her  surviving. 

That  the  said  testatrix  appointed  Rescarrick  Moore,  and  his 
wife  Sarah  Moore,  executors  of  her  said  will,  who  duly  proved 
the  same.  And  that  the  said  Rescarrick  Moore  possessed  him- 
self of  the  personal  estate  and  effects  of  the  said  testatrix,  to  an 
amount  more  than  sufficient  to  pay  her  just  debts,  funeral  and 
testamentary  expenses  and  legacies.  That  the  said  Rescarrick 
Moore  died  on  or  about  the  first  day  of  May,  eighteen  hundred 
and  thirty-five,  having  appointed  the  defendant  sole  executor 
of  his  will,  who  duly  proved  the  same.  That  all  the  assets  be- 
longing to  the  estate  of  the  said  Ann  Wilson,  remaining  unad- 
rninistered  in  the  hands  of  the  said  Rescarrick  Moore,  came  to 
the  hands  and  possession  of  the  said  Henry  A.  Moore ;  and 
that  the  said  Henry  A.  Moore  possessed  himself  of  the  personal 
estate  and  effects  of  the  said  Ann  Wilson,  to  an  amount  more 
than  sufficient  to  satisfy  her  legacies,  remaining  unsatisfied  by 
the  said  Rescarrick  Moore. 

The  defendant,  by  his  answer,  denies  all  knowledge  of  the 
ante-nuptial  agreement  set  out  in  the  complainant's  bill ;  states 
that  at  the  time  of  executing  the  pretended  will,  she  was  a 
married  woman ;  denies  that  the  said  Ann  Wilson  was  possessed 
of  any  personal  estate  at  her  death ;  states  that  by  written 
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articles  of  agreement  between  R.  W.  the  husband  of  the  said 
Ann  Wilson,  and  the  said  Rescarrick  Moore  and  Sarah  Moore, 
the  whole  of  the  personal  estate  of  the  said  Ann  Wilson  was 
transferred  to  the  said  Rescarrick  Moore  and  Sarah  Moore, 
upon  consideration  of  their  maintaining  her  during  her  life ; 
that  none  of  her  estate  came  to  the  hands  of  the  said  R.  M.  as 
her  executor,  or  to  the  hands  of  this  defendant. 
Hearing  upon  bill,  answer,  replicatioa  and  proofs. 

H.  W.  Green,,  for  complainant. 

S.  R.  Hamilton  and  Vroom,  for  defendant. 

THE  CHANCELLOR.  The  ante-nuptial  contract  is  sufficiently 
proved.  The  subscribing  witnesses  being  dead,  their  hand- 
writing subscribed  to  the  instrument,  and  also  the  hand-writing 
of  the  parties  is  proved.  There  is  no  express  evidence  of  the 
Jelivery  of  the  instrument,  and  it  was  in  the  possession  of  Robert 
Wilson,  the  husband. 

But  he  spoke  of  it  as  a  valid  agreement,  and  allowed  his 
wife  to  use  and  manage  her  estate  in  accordance  with  its  terms. 
He  recognized  it  in  his  will,  and  it  is  fair  to  presume  that  it 
was  duly  delivered,  although  he  may  have  had  the  custody 
of  it. 

The  will  of  Ann  Wilson  was  a  good  execution  of  the  power 
reserved  by  the  ante-nuptial  contract :  Braddish  v.  Gilibsy  3 
John.  Chan.  R.  523,  and  the  caees  there  cited;  Emery  v. 
Neighbor,  2  Hals.  R.  142. 

The  informality  of  the  contract  does  not  destroy  it,  the  in- 
tention, and  not  the  form,  being  the  object  of  inquiry :  Wright 
v.  Englejield,  Ambler,  474 ;  Rippon  v.  Dawling,  Ibidt 
565. 

The  legacies  given  by  the  will  must  be  considered  good,  and 
must  be  paid,  if  her  estate  was  sufficient. 

It  is  said  that  she  conveyed,  in  her  life  time,  all  her  estate  to 
Rescarrick  Moore  and  his  wife,  in  consideration  of  their  servi- 
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ces  in  taking  care  of  her  during  the  last  six  months  of  hei 
life. 

The  instrument  made  for  that  purposes  by  her  husband,  to 
Moore  and  wife,  could  not  convey  her  estate ;  it  would  violate 
the  ante-nuptial  contract,  by  which  was  secured  to  her  the 
sole  right  to  will  or  bequeath  her  property  to  whom  she 
pleased. 

Some  evidence  is  given  of  her  declarations  of  having  given 
the  property  to  Moore  and  wife,  and  her  regret  that  it  was  all 
she  had  to  give  them  for  their  care  of  her. 

But  whatever  may  have  been  her  right  of  disposing  of  the 
property  otherwise  than  by  will,  and  whatever  may  have  been 
her  meaning  by  such  declarations,  they  are  all  overcome  by  the 
subsequent  acts  of  Moore  and  wife,  who,  as  her  executors  prov- 
ed her  will,  and  filed  an  inventory  under  their  respective  oaths, 
of  the  very  property  in  question. 

The  only  remaining  inquiry  is,  whether  the  estate  of  Kescar- 
rick  Moore  is  liable  for  the  amount  of  the  legacies. 

It  is  in  evidence  that  all  her  property  was  delivered  to  him 
at  the  time  that  Mrs.  "Wilson  went  to  live  with  him ;  that  he 
found  in  making  an  inventory  of  it,  that  after  her  death  at 
least  nine  hundred  dollars  was  paid  to  him  upon  obligations 
formerly  belonging  to  her. 

In  whatever  capacity  he  received  this  property  and  money, 
he  became  liable  for  it  during  his  life  time,  and  his  estate  after 
his  death.  And  such  must  have  been  his  understanding  when 
he  acknowledged  his  liability  to  the  legatees. 

The  executor  of  an  executor,  is  the  executor  of  the  first  tes- 
tator. But  the  defendant  is  not  sued  as  an  executor  of  Ann 
Wilson,  but  as  executor  of  liescarrick  Moore,  and  as  such  he 
is  bound  to  respond  to  the  complainant  for  the  legacy  due  to 
her,  in  due  course  of  the  administration  of  the  assets  which 
came  to  his  hands. 

Let  there  be  a  reference  to  ascertain  the  amount  due  to  the 
complainant. 

AF  IEMED.  1  Hal.  Ch.  649. 

CITED  in  Woodward  v.  Woodward,  4  Hal  Ch.  784;  Freu  v.  Demarest,  I  C.  B. 
tf  r.  239. 
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NATHAN  SATTERTHWAITE,  Trustee  of  MARY  ANN  RECKLESS 
v.  WILLIAM  I.  EMLET,  et  al. 

Equity  will  enforce  a  post  nuptial  settlement  made  in  pursuance  of  a  parol 
ants-nuptial  agreement 

Such  settlement  cannot  be  considered  voluntary. 

The  declarations  of  the  hashand,  made  during  coverture,  and  shortly  before 
the  execution  of  the  settlement,  are  not  evidence  of  the  ante-nuptial  agree- 
ment . 

Nor  •will  a  recital  of  such  agreement  in  the  deed  of  settlement,  be  evidence 
of  the  agreement,  except  as  against  the  husband  and  persons  claiming  un- 
der the  settlement 

A  deed  of  settlement  made  by  a  husband  in  favor  of  his  wife,  after  marriage, 
in  pursuance  of  aa  alleged  parol  ante-nuptial  agreement,  there  being  no 
proof  of  such  agreement  but  the  declarations  of  the  husband  and  the  reci- 
tal in  the  deed',  held  void  as  against  the  creditors  of  the  husband,  whose 
debts  were  in  existence  at  the  date  of  the  deed. 

Kinsey  and  H.  W.  Green,  for  complainant. 
Dayton  and  Yroom,  for  defendants. 

THE  CHANCELLOR.  The  bill  in  this  case  sets  forth  that 
the  defendant,  Mary  Ann  Reckless,  then  Mary  Ann  Patrick, 
on  or  about  the  second  of  October,  eighteen  hundred  and 
thirty-seven,  intermarried  with  the  defendant,  Joseph  "W.  Reck- 
less. That  prior  to  the  marriage  it  was  agreed  between  them, 
that  certain  real  and  personal  estate  of  which  she  was  then 
seized  and  possessed,  thould  be  conveyed  and  assigned  to  cer* 
tain  uses  and  trusts,  and  subject  to  certain  powers  and  limita- 
tions, in  the  said  bill  mentioned,  part  of  which  were  to  provide 
for  the  enjoyment  of  the  property  by  the  said  Mary  Ann,  to 
her  sole,  separate  use  during  the  coverture. 

That  afterwards,  the  defendant,  Reckless,  represented  to  hif 
wife,  that  in  the  event  of  her  death  he  would  derive  no  benefil 
from  her  estate ;  that  she  could  not  make  a  will ;  and  that  they 
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would  convey  it  to  a  trustee,  pursuant  to  the  ante-nuptial  agree- 
ment, as  soon  as  they  could  agree  upon  one,  and  induced  her  to 
nnite  with  him  in  a  deed  to  his  son  Joseph,  who  was  to  imme- 
diately reconvey  the  property  to  his  father. 

Accordingly,  on  the  thirty-first  of  July,  eighteen  hundred 
and  thirty-nine,  Joseph  "W.  Reckless  and  his  wife,  executed  their 
deed  to  Joseph  "VV.  Reckless,  junior,  conveying  to  him  in  fee, 
all  the  real  estate  of  the  wife ;  and  Joseph  "W.  Reckless,  junior, 
at  the  same  time,  reconvey ed  the  same  to  his  father,  by  deed 
dated  first  of  August,  eighteen  hundred  and  thirty-nine. 

That  these  deeds  were  kept  by  the  defendant,  Reckless,  in 
his  trunk,  until  the  first  of  March,  eighteen  hundred  and  forty- 
one,  when  his  sou  Anthony  found  them,  and  put  them  on 
record. 

That  on  the  eleventh  of  June,  eighteen  hundred  and  forty- 
two,  Reckless  and  wife  made  a  deed  of  trust  of  the  same  prem- 
ises, to  .Nathan  Satterthwaite,  the  other  complainant,  in  consid- 
eration of  the  ante-nuptial  agreement,  and  in  conformity  there- 
with, and  reciting  the  same. 

That  subsequently  to  the  marriage,  divers  judgments  were 
obtained  against  Reckless,  upon  which  all  his  own  property  was 
sold,  and  writs  of  testatum  fi.  fa.  were  then  issued  and  levied 
upon  the  property  of  the  wife,  and  a  part  thereof  sold  by  vir- 
tue of  the  older  judgment,  leaving  a  surplus.  Application  was 
made  to  the  supreme  court  by  the  creditors,  for  an  order  appro- 
priating the  surplus  to  the  next  execution. 

That  the  supreme  court  declined  making  such  order,  but 
directed  the  money  to  be  retained  in  court,  until  the  validity 
of  the  trust  deed  could  be  tested  by  suit  in  this  court. 

The  bill  prays  that  the  trust  deed  may  be  declared  valid 
against  Reckless  and  all  other  persons  claiming  under  him,  and 
against  the  defendants,  and  that  the  sale  of  the  residue  of  the 
property  may  be  perpetually  restrained. 

This  case  involves  the  interesting  question  of  the  validity  of 
a  post-nuptial  settlement  made  in  pursuance  of  a  parol  ante- 
nuptial agreement. 
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And  if  such  ante-nuptial  agreement  were  fairly  shown,  I 
should  be  inclined  to  give  validity  to  the  settlement,  in  pursu- 
ance of  it. 

Such  settlement  could  not  be  considered  voluntary,  but  upon 
a  good  and  valuable  consideration,  to  wit,  the  marriage,  and  the 
conveyance  of  all  the  wife's  estate. 

But  there  is  no  satisfactory  evidence  of  such  agreement. 

The  declarations  of  the  husband,  made  during  coverture,  and 
shortly  before  the  conveyance  by  the  wife  and  himself  to  his 
son,  are  not  sufficient.  To  allow  such  evidence  would  be  dan- 
gerous in  the  extreme,  and  would  enable  any  person  who  might 
be  willing  to  make  such  a  declaration,  to  defraud  his  creditors. 
In  Reade  v.  Livingston,  3  John.  C.  R.  488,  similar  declara- 
tions of  a  husband  were  regarded  as  insufficient  to  support  a 
settlement.  See  also  Atherly  on  Marriage  Settlements,  148; 
Randal  v.  Morgan,  12  Vesey,  74. 

Equally  dangerous  would  be  the  admission  of  the  recital  of 
such  agreement  in  the  deed  of  settlement,  as  evidence  of  the 
agreement.  It  is  true,  that  efforts  have  been  made  in  courts  of 
equity,  to  sustain  settlements  purporting  to  be  founded  upon  a 
parol  ante-nuptial  agreement,  recited  in  the  deed :  Dundas  v. 
Dutens,  2  Cox,  235 ;  S.  C.  1  Vesey,  196.  But  if  allowed,  I 
see  no  reason  why  any  fraudulent  creditor  may  not  avoid  the 
statute  in  any  case,  by  a  mere  recital  in  his  deed,  of  an  ante- 
nuptial agreement.  In  Reade  v.  Livingston,  chancellor  Kent 
doubted  much  whether  a  post-nuptial  settlement  could  be  held 
valid  against  creditors,  by  the  mere  force  and  effect  of  a  recital 
in  it  of  a  prior  parol  agreement.  In  Battersbee  v.  Farrington, 
1  Swans.  106 ;  1  Wilson,  88  ;  it  was  held  that  such  recital  was 
conclusive  against  all  persons  claiming  under  the  settlements, 
but  not  evidence  against  the  creditors,  without  other  distinct 
proof. 

Reason  and  policy,  I  think,  demand  other  proof  than  such 
recital. 

However  desirable  it  may  be  to  secure  to  this  lady  her  prop- 
erty, which  she  had  a  right  to  expect  would  have  been  secu- 
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red  to  her,  I  feel  constrained  to  say  that  the  deed  of  trust  to 
Satterthwaite  is  void  as  against  the  creditors,  all  of  whose  debts 
were  in  existence  at  the  date  of  that  deed. 

As  against  the  husband  and  all  claiming  under  him,  except 
such  creditors,  the  deed  is  valid,  and  the  trusts  therein  contained 
must  be  fulfilled  and  executed. 


JOSEPH  HOLMES  et  al.  v.  BENJAMDI  STOUT  and  JOHN 
WILLIAMS. 

Possession,  to  constitute  notice  of  a  claim  of  title  sufficient  to  put  a  pur- 
chaser  on  inquiry,  must  be  an  actual  possession,  manifested  by  notorious 
acts  of  ownership,  such  as  would  naturally  be  observed  by  and  known  to 
the  public. 

The  granted  of  -a  bona  fide  purchaser  without  notice,  is  not  to  be  charged 
with  the  incumbrance  or  fraud,  although  known  to  such  grantee  before  he 
acquired  his  title. 

Vrederiburgh  and  Ra/ndolpht  for  complainants. 
RyalZ  and  Wall,  for  defendants. 

^  THE  CHANCELLOR.  On  the  twenty-third  of  August,  eigh- 
teen hundred  and  seventeen,  Andrew  Bell  conveyed  to  John 
Holmes,  junior,  a  tract  of  land  of  sixty-four  acres  and  four  hun- 
dredths,  in  the  county  of  Monmouth,  for  one  hundred  and  nine- 
teen dollars,  and  took  his  note  for  the  money. 

On  the  tenth  of  December,  eighteen  hundred  and  seventeen, 
John  Holmes,  junior,  conveyed  to  John  Holmes,  senior,  twenty- 
two  acres,  parcel  of  the  lot  of  sixty-four  acres  and  four  hun- 
dredths,  for  fifty  dollars. 

On  the  twenty-seventh  of  August,  eighteen  hundred  and 
twenty-seven,  John  Holmes,  junior,  represented  to  Mr.  Bell  that 
he  had  lost  his  deed,  and  that  it  had  not  been  recorded,  and 
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urged  him  to  make  out  a  new  deed  for  the  sixty-four  acres  and 
four  hundredths  of  an  acre  lot,  to  his  brother-in  law,  Richard 
Lane.  Mr.  Bell  at  that  time  declined  making  a  new  deed ;  but 
on  tbe  next  day,  Holmes,  junior,  and  Lane  called  upon  him 
and  urged  him  till  he  was  induced  to  execute  to  Lane  a  new 
dt'ed  for  the  premises,  dated  the  twenty-eighth  of  August,  eigh- 
teen hundred  and  twenty-seven ;  and  Lane  then  paid  Mr.  Bell 
sixty  dollars  on  Holmes's  note.  Part  of  the  money  due  on  the 
note  still  remains  unpaid.  The  deed  was  recorded  on  the  seven- 
teenth of  September,  eighteen  hundred  and  twenty-seven. 

In  eighteen  hundred  and  thirty,  Lane  died,  intestate,  and  his 
administrators,  by  virtue  of  an  order  of  the  orphans'  court,  sold 
and  conveyed  the  whole  premises  to  Stout  and  IV  iiliams,  the 
defendants,  by  deed  dated  the  seventh  of  November,  eighteen 
hundred  and  thirty-two,  and  recorded  on  the  twenty-fourth  of 
.November,  eighteen  hundred  and  thirty-two.  The  deed  from 
John  Holmes,  junior,  to  John  Holmes,  senior,  was  not  recorded 
until  after  the  execution  of  the  administrators'  deed  to  Stout 
and  Williams. 

The  complainants,  claiming  under  John  Holmes,  junior,  now 
file  their  bill,  and  seek  a  perpetual  injunction  to  quit  their  title, 
and  to  set  aside  so  much  of  the  deed  from  Bell  to  Lane  as  covers 
the  twenty-two  acres  before  conveyed  to  John  Holmes,  senior. 

From  the  testimony  in  the  case,  Lane  appears  to  have  been 
a  purchaser  for  a  valuable  consideration,  and  as  his  deed  was 
duly  recorded  before  the  deed  from  John  Holmes,  junior,  to 
John  Holmes,  senior,  his  claim  to  the  premises  is  to  be  prefer- 
red, unless  it  can  be  shown  that  he  purchasad  mala  fide,  or  with 
notice  of  the  deed  to  John  Holmes,  senior :  Act  of  IthJune^ 
1T99,  sec.  8,  Pat.  399. 

It  is  not  enough  to  show  that  he  had  notice  of  the  deed  from 
Mr.  Bell  to  John  Holmes,  junior.  Lane  purchased  of  Holmes, 
junior,  and  whether  the  conveyance  were  made  by  Holmes  or 
Bell,  was  as  between  them  immaterial. 

There  is  no  proof  of  actual  notice  to  Lane,  nor  of  any  con- 
structive notice,  unless  it  be  under  the  allegation  of  possession 
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of  the  premises  by  Holmes,  senior.  Possession  is  sometimes  no- 
tice of  claim  of  title,  sufficient  to  put  a  purchaser  on  inquiry  ; 
but  it  must  be  on  actual  possession,  manifested  by  notorious  acts 
of  ownership,  such  as  would  naturally  be  observed  by,  and 
known  to  the  public. 

In  this  case  there  is  no  evidence  of  such  possession.  The 
premises  consist  of  uninclosed  woodland,  except  about  two  acres, 
•which  are  included  within  the  inclosure  of  an  adjoining  tract  of 
forty-five  acres.  Upon  it  John  Holmes,  senior,  occasionally  cut 
wood,  which  cutting,  under  the  circumstances,  would  be  regard- 
ed as  so  many  trespasses  quite  as  probably  as  acts  of  owner- 
ship. 

As  to  possession  being  notice,  see  Daniels  v.  Damson,  16 
Yes.  249 ;  Taylor  v.  StiXbert,  2  Yes.  440 ;  Smith  v.  Low,  1 
Atlcyns,  490 ;  Allen  v.  Anthony,  1  Merivale,  282 ;  2  Forib.  Eq. 
B.  2,  ch.  6,  see.  3,  and  note  (m.} ;  Hanbury  v.  Litchfteld,  2  Mylne 
and  Keene,  629,  632,  3  ;  Flagg  v.  Mann,  2  Summer  E.  486, 
554,  555. 

^lf  Lane,  then,  were  a  bona  fide  purchaser  without  notice,  the 
sale  to  the  defendants  by  the  administrators  may  be  good,  even 
though  the  defendants  had  such  knowledge  and  notice  of  all  the 
circumstances  of  the  case.  For  it  is  well  settled,  as  a  general 
rule,  that  the  grantee  of  a  bona  fide  purchaser  without  notice, 
is  not  to  be  charged  with  the  incumbrance  or  fraud,  althougii 
directly  known  to  him  before  he  acquired  his  title  ;  otherwise 
the  loss  must  be  visited  upon  the  bona  fide  purchaser,  as 
he  would  thereby  be  obliged  to  keep  the  property,  or  to  sell  it 
at  such  price  as  would  enable  his  purchaser  to  discharge  the  in- 
cumbrance or  purge  the  fraud  '.^Harrison  v.  Forth,  Prec.  in 
Ch.  51 ;  2  Fonb.  %q.  B.  2,  ch.  6,  sec.  2 ;  Lowiher  v.  Carlton,  2 
Atk.  242 ;  Ferrars,  v.  Cherry,  2  Yern.  383 ;  Martins  v.  Jol- 
life,  Amb.  R.  313 ;  Sweet  v.  Southeote,  2  Brown's  Ch.  R.  66  ; 
McQueen  v.  Farquhar,  11  Yes.  477,  8 ;  Ingram  v.  Pclham  et 
al.,  Amb.  153  ;  Alexander  v.  Pendleton,  8  Cranch,  462 ;  Fitz- 
simmons  v.  Ogden.  7  Cranch.  2. 

In  this  view  of  the  case,  it  is  unnecessary  to  inquire  into  the 
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tlleged  notice  to  tlie  defendants.     The  bill  must  be  dismissed, 
with  costs. 

Decree  accordingly. 

AFFIBMED,  2  Stock.  419.     CITED  in  Coleman  v.  Barkdew,  3  Dutch.  359. 


JOSIAH  KAY  v.  The  EXECUTORS  of  JACOB  KAY. 

A  testator  bequeathed  the  one  equal  undivided  eighth  part  of  the  residue 
and  remainder  of  his  estate,  both  real  and  personal,  to  his  son,  J.  K.  "  to 
hold  and  to  have  the  issues,  profits,  rents  and  interest  arising  from  the 
said  bequfalh,  during  his  natural  life,  but  not  to  have  and  to  hold  it  in  fee 
simple,  to  sell  and  commit  waste  thereof,  and  at  his  decease  to  descend  to 

•  his  legal  heirs  at  Jaw."  Held,  that  the  legatee  took  an  absolute  interest  in 
the  personal  estate. 

BILL  for  a  legacy.  The  bill  states  that  Josiah  Kay,  late  of 
die  county  of  Gloucester,  by  his  will  duly  executed,  bearing 
date  the  eleventh  of  September,  eighteen  hundred  and  forty-one, 
among  other  things,  gave  and  devised  as  follows,  viz. :  "  I  do 
will  and  bequeath  all  the  residue  and  remainder  of  my  undivi- 
ded estate,  both  real  and  personal,  to  my  eight  children,  to  be 
equally  divided,  share  and  share  alike,  to  each  one  as  named 
and  designated  as  follows,  viz. :  My  son,  Jacob  Kay,  one  equal 
eighth  part,  to  hold  to  him,  his  heirs  and  assigns  forever ;"  and 
after  similar  dispositions  in  favor  of  several  of  his  children,  the 
cestator  adds,  "  My  son,  Josiah  Kay,  living  in  the  township  of 
Waterford,  county  and  Ftato  aforesaid,  one  equal  undivided 
eighth  part,  to  hold  and  to  have  the  issues,  profits,  rents  and 
interest  from  the  said  bequeath  during  his  natural  life,  but  not 
to  have  and  to  hold  it  in  fee  simple,  to  sell  and  commit  waste 
thereof,  and  at  his  decease  to  descend  to  his  legal  heirs  at 
law." 

That  the  testator  appointed  the  defendants  executors  of  his 
will,  who  duly  proved  the  same,  and  who,  on  the  second  of  Oc- 
tober, eighteen  hundred  and  forty-three,  settled  a  final  account 
in  the  orphans'  court  of  the  county  of  Gloucester,  whereby  they 
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acknowledged  to  have  in  their  hands  on  that  day,  the  sum  of 
twelve  thousand  three  hundred  and  forty-seven  dollars  and 
twenty-eight  cents,  the  residue  of  the  testator's  personal  estate, 
to  one  eighth  of  which  the  complainant  is  entitled,  by  virtue  of 
the  foregoing  bequest. 

The  defendants,  by  their  answer,  admit  all  the  material  facts 
stated  in  the  bill,  but  state  that  they  have  been  advised  that 
doubts  exist  whether  by  the  terms  of  the  will,  the  complainant 
took  an  absolute  interest  in  the  personal  estate  bequeathed  to 
him,  or  whether  he  is  merely  entitled  to  receive  the  interest 
thereof,  and  they  submit  themselves  to  the  decree  of  the  court, 
and  ask  for  its  direction,  whether  the  legacy  should  be  f>aid  to 
the  complainant  or  put  out  at  interest  for  his  benefit. 

Hearing  upon  bill  and  answer. 

Carpenter,  for  complainant. 
JBrowning,  for  defendants. 

Brief  of  complainant's  counsel. 

The  question  to  be  settled  in  this  proceeding  is,  what  inter- 
est does  Josiah  Kay  take  by  virtue  of  the  above  devise  and 
bequest  as  to  the  personal  estate,  or  the  one  eighth  part  thereof, 
so  bequeathed  to  him  ? 

If  the  bequest  of  the  personal  estate  stood  alone,  uncon- 
nected with  the  devise  of  the  real  estate,  it  would  be  a  good 
limitation  of  personal  property,  and  the  legatee  would  take  an 
estate  for  life,  remainder  to  his  heirs,  construed  in  such  case, 
next  of  kin :  4  Kent,  536,  n.  3d  ed.,  Powell  on  Devises,  (bi/ 
Jarman,)  329,  note. 

Under  such  circumstances  it  would  be  the  duty  of  the  exec- 
utors to  invest  his  share  of  the  residue,  and  pay  him  the  pro- 
ceeds thereof  during  life. 

But  the  bequest  of  the  personal  estate  does  not  stand  alone. 
a>The  disposition  of  the  real  and  personal  estate  being  blended 
'together,  and  the  manifest  intention  being,  that  they  should  bo 
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enjoyed  together,  the  same  construction  must  be  given  to  the 
words  "legal  heirs"  as  applied  to  the  devise  and  bequest  of 
both  descriptions  of  property.  The  "  heir"  as  heir  will  take 
the  whole :  4  Kent,  536,  note,  3d  ed. ;  Gwynne  v.  Maddock,  14 
Ve*ey,  488. 

The  words  "legal  heirs,"  in  this  bequest,  being  restricted  to 
the  same-  sense  in  which  they  are  used  in  the  disposition  of  the 
real  estate,  it  becomes  important  to  inquire  as  to  the  estate 
taken  under  this  devise  in  the  real  estate ;  for  it  is  a  settled 
rule,  that  the  same  words  which  under  the  English  law,  would 
create  an  estate  tail  as  to  freeholds,  gives  the  whole  interest  as 
to  chattels:  2  Kent's  Com.  853;  2  Black.  Com.  398 ;  2  Pow. 
Dev.  (by  Jarmari)  C31. 

The  rule  applies  to  those  cases  in  which,  by  the  application 
of  the  role  in  Shellifs  case,  the  terms  of  the  bequest  would,  if 
applied  to  real  estate,  create  an  estate  tail :  Gart/i  v.  Baldwin, 
2  Ves.  sen.  646,  cited  in  2  Pow.  Dev.  633. 

Devise  of  real  and  personal  estate  to  13.  for  life,  without  im- 
peachment for  waste,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  the  heirs  of  the  body  of  B., 
creates  an  estate  tail  in  real  estate,  and  an  absolute  interest  in 
personalty :  Brouncker  v.  Bagot,  1  Mer.  271 ;  S.  C.  19  Ves. 
574,  cited  2  Pow.  D&v.  633. 

If,  therefore,  Josiah  Kay,  at  common  law,  is  entitled  to  an 
estate  tail  in  the  real  property  so  devised  to  him  in  connection 
•with  the  personal  property  in  question,  it  follows,  under  the 
above  mle,that  the  limitation  over  of  the  personal  prcfperty  will 
be  void,and  he  will  beentitled  to  an  absolute  interest  in  the  same. 

So  far  as  regards  the  words,  "  to  have  the  issues,  profits,  rents 
and  interest  arising  from  the  said  bequeath,"  it  is  well  settled 
that  a  devise  of  the  rents  and  profits  is  a  devise  of  the  land 
itself:  Com.  Dig.  "Devise"  N.\;  South  v.  Alleine,  Salk. 
228  ;  4  Kent,  536 ;  1  Uarr.  27. 

And  the  law  is  the  same  even  in  the  case  of  a  grant :  Co. 
Lift.  4  I. 

The  rule  seems  to  be  the  same  in  case  of  the  unlimited  be- 
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quest  of  interest,  which  is  the  usufruct  of  money  as  rent  is  of 
land :  2  Pow.  Dev.  639,  40. 

These  words  therefore  may  be  omitted  in  the  further  exam- 
ination of  this  devise,  so  that  in  short  it  may  read  thus,  "My 
eon,  Josiah  Kay,  one  equal  undivided  eighth  part,  to  hold  and 
to  have  during  his  natural  life,  but  not  to  have  and  to  hold  it 
in  fee  simple  to  sell  and  commit  waste  thereof,  and  at  his  de- 
cease to  descend  to  his  legal  heirs  at  law." 

This  devise  comes  clearly  within  the  rule  in  Shelly's  case, 
(1  Co.  104.)  "When  the  ancestor  by  any  gift  or  conveyance 
takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance 
an  estate  is  limited  either  mediately  or  immediately  to  his  heirs, 
in  fee  or  in  tail :  always  in  such  cases  the  word  "  heirs"  is  a 
word  of  limitation  of  the  estate,  and  not  a  word  of  purchase." 
2  Black.  Com.  242. 

This  rule  has  frequently  been  recognized  and  adopted  in 
New  Jersey,  previous  to  the  act  of  eighteen  hundred  and 
twenty:  1  Pen.  291;  1  South.  303. 

There  is  an  estate  for  lii'o  given  by  this  devise  to  Josiah  Kay, 
with  an  immediate  limitation  to  his  "  heirs."  As  under  the 
jperation  of  the  above  rule,  the  word  heirs  is  to  be  taken  as  a 
word  of  limitation,  necessarily,  he  takes  the  whole  estate  com- 
prised in  these  words ;  if  it  be  construed  to  the  heirs  of  his  body, 
a  fee  tail,  if  to  his  heirs,  a  fee  simple:"  2  Pow.  Dev.  429. 

At  common  law,  then,  and  before  our  statute,  (Rev.  L.  774, 
sec.  1.)  the  estate  taken  by  Josiah  Kay,  in  real  estate,  necessa- 
rily would  have  been  either  an  estate  in  fee  or  in  fee  tail ; 
though  by  that  statute  the  rule  has  been  abolished,  and  what- 
ever he  might  have  taken  at  common  law,  he  now  by  its  ope- 
ration certainly  takes  an  estate  for  life  in  the  real  estate,  which, 
on  his  death,  will  go  to  and  be  vested  in  his  children. 

The  statute  (abridged)  is  as  follows :  ik  In  case  any  lands 
shall  be  devised  to  any  person  for  life,  and  at  his  death  to  go  to 
his  heirs,  or  to  his  issue,  or  to  the  heirs  of  his  body;  then  after 
the  death  of  such  devisee  for  life,  said  lands  shall  go  and  be 
vested  in  the  children  of  such  devisee,  equally  to  be  divided  be- 


JANUARY  TER]tf,  1845.  499 

Kay  v.  Kx'rs  of  Kay. 

tween  them  as  tenants  in  common  in  fee,  &c."  Act.  ISthJune, 
1820,  sec.  i,  Elmer's  Dig.  130. 

The  above  act  does  not  apply  to  the  disposition  of  personal 
estate,  the  construction  in  relation  to  which  must  therefore  be 
sought  for  by  the  aid  of  the  same  rules,  as  prior  to  the  passage 
of  that  act. 

Does,  therefore,  Josiah  Kay  take  at  common  law,  an  estate 
in  fee  simple,  or  fee  tail?  Is  his  estate  descendible  to  his  lineal 
heirs  only,  or  also  to  his  collateral  heirs,  which  constitutes  the 
difference  between  an  estate  in  fee  tail,  and  an  estate  in  fee 
simple?  Of  necessity  the  one  or  the  other,  under  the  opeia- 
tion  of  the  rule  in  Shetttfs  ca-se. 

Though  under  either  construction,  the  operation,  I  suppose, 
would  be  the  same,  and  Josiah  Kay  would  take  the  absolute 
interest  in  his  share  of  the  personality;  still  it  seems  neces- 
sary to  a  satisfactory  result,  to  further  investigate  the  suhject'as 
to  this  point. 

The  words,  "descend  to  his  legal  heirs  at  law,"  are  techni- 
cal words,  and  are  to  be  taken  in  a  technical  sense,  un- 
less there  is  a  clear  indication  of  their  having  been  used 
in  another  sense;  and  if  taken  in  a  technical  sense,  under 
the  rule  in  Shelley's  case^  they  unquestionably,  give  a  fee  sim- 
ple. If  this  construction  be  adopted,  it  will  be  necessary  to 
reject  the  previous  words,  "during  his  natural  life,  but  not  to 
have  and  to  hold  in  fee  simple,  &c.,"  as  repugnant  to  the  es- 
tate granted.  Cases  are  to  be  fcxmd  of  such  rejection,  thus: 
Devise  to  A.  and  her  heirs  for  their  lives.  The  latter  words 
rejected  as  repugnant:  Doe  v.  Stenlake,  12  East^  515;  cited 
1  Povo.  Dcv.  358,  note. 

But  as  words  are  not  to  be  rejected  unless  actually  irrecon- 
cilable or  inconsistent  with  some  rule  of  law;  and  such  con- 
struction is  rather  to  be  given,  if  possible,  as  will  reconcile  and 
give  effect  to  all  its  parts ;  and  also,  such  construction  should 
be  given  as  will  as  nearly  as  possible  effectuate  the  intention 
of  the  testator;  I  am  inclined  to  retain  these  words,  and  give 
them  effect  as  indicating  tho  meaning  of  the  testator,  in  the 
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use  of  these  words,  "  descend  to  his  legal  heirs  at  law ;  "  that 
ii  to  say,  as  indicating  his  intention  to  use  these  words  hi 
the  restricted  sense  of  the  lineal  heirs  of  Josiah  Kay. 

We  may  resort  to  the  whole  will  to  ascertain  wh ether  the 
intention  of  the  testator,  in  the  use  of  these  words,  was  to  use 
them  in  a  restricted  sense.  And  whenever  this  intention  can 
be  collected  from  the  whole  will  taken  together,  let  the  phrase- 
ology in  the  particular  clauses  be  what  it  may,  it  has  always 
been  construed  to  make  an  estate  tail :  2  South.  417. 

Now,  to  Josiah  Kay  for  life,  "  and  at  his  decease  to  descend 
to  his  legal  heirs  at  law,"  using  these  words  in  their  technical 
sense,  gives  a  fee  simple;  but  the  previous  expressions,  "du- 
ring his  natural  life,  and  not  to  have  and  to  hold  in  fee  simple," 
shows  that  he  did  not  use  them  in  that  sense,  but  in  a  restricted 
sense ;  of  consequence  in  the  sense  of  his  lineal  heirs,  in  which 
case,  (whatever  lurther  might  have  been  the  intention,)  the  law 
raises  an  estate  tail. 

This  construction  receives  further  confirmation  by  referring 
to  the  previous  clauses  in  this  will,  in  which  their  respective 
shares  arc  given  to  the  other  children  of  the  testator.  In  those 
clauses,  the  several  devises  to  such  children  are  in  the  following 
form:  "  My  son  Jacob  Kay,  &c.,  one  equal,  undivided  eighth 
part  to  hold  to  him,  his  heirs  and  assigns,  forever."  It  has  been 
laid  down  by  lord  Eldon,  as  a  rule  of  construction,  that  where 
a  testator  uses  an  additional  word  or  phrase,  he  shall  be  pre- 
sumed to  have  an  additional  meaning :  2  Pow.  Dev.  9. 

Now,  the  testator  in  the  other  clauses  of  this  will,  when  his 
obvious  intention  was  to  create  a  fee  simple  estate,  uses  that 
form  of  words  which  the  law  has  peculiarly  provided  for  that 
end  ;  he  uses  the  formal  phraseology,  "to  hold  to  him,  his  hei/s 
and  assigns  lor  ever."  When  he  comes  to  the  devise  to  Josiah, 
lie  uses  other  words,  and  obviously  in  order  to  arrive  at  a  differ- 
ent result;  and  therefore,  in  some  other  than  the  technical 
meaning,  and  clearly,  collecting  his  intention  from  ihe  context, 
with  the  view  to  limit  the  estate  to  the  lineal  descendants  of 
Josiah ;  using,  with  a  mistaken  sense  of  its  technical  mean- 
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ing  the  tautological  expression, "descend  tohislegal  heirs  at  law." 

The  rule  of  the  law  overrules  the  intention,  so  far  as  regard? 
the  intent  to  give  Josiah  Kay  a  mere  life  estate,  vesting  in  him. 
by  its  controlling  operation,  the  whole  estate  of  inheritance, 
whatever  that  may  be  ;  but  this  rule  has,  go  far  as  I  can  per- 
ceive, no  operation  on  his  intention  in  the  use  of  the  words. 
"  legal  heirs,  &c."  It  leaves  the  sense  in  which  he  used  those 
words,  to  be  ascertained  from  the  context,  and  by  tho  usual 
rules  of  construction;  and  when  ascertained,  then  that  mean- 
ing to  limit  and  designate  the  character  and  extent  of  that  es- 
tate of  inheritance. 

The  rule  in  Shelley's  case  is  not  a  rule  of  construction,  but 
only  a  rule  by  which  the  character  of  the  estate  granted  or  de- 
vised, is  fixed  and  defined  after  the  meaning  shall  hare  been 
ascertained  by  the  usual  rules  of  construction.  See  Hayes  an. 
Estates  Tail,  passim.  (7  Law  Lib.} 

The  following  is  a  case  in  point,  and  which  was  a  devise  ol 
property  both  real  and  personal.  A  devise  "to  my  daughter,  J. 
S.  and  her  heirs,  for  ever,  and  not  to  be  disposed  of  to  none 
from  them,  but  to  J.  S.  and  her  heirs  for  ever,"  was  decided  to 
be  an  estate  tail.  This  case  is  closely  analogous  ;  the  words, 
"  her  heirs,  for  ever,"  being  restritted  to  lineal  descendant?,  in 
consequence  of  the  words,  "not  to  bo  disposed  of  to  none  from 
them,"  explaining  and  fixing  that  to  be  tho  sense  in  which 
they  were  used  by  the  testator:  Sewell  v.  Howard,  1  Harr. 
and  Moll.  45. 

To  return  to  the  rule  in  Shelley's  case.  If  the  word  "heirs," 
is  taken  to  mean  heirs  of  the  body,  of  course,  at  common  law, 
an  estate  tail  is  created. 

"  Devise  to  A.  for  life,  and  after  his  death,  to  the  heirs  of  his 
body,  estate  tail  executed  in  A :"  Com.  Dig.  Devise,  N.  5, 
Salk,  679. 

If,  then,  the  result  be  that  Josiah  Kay,  at  common  law, 
would  take  an  estate  tail  in  the  real  estate,  he  in  consequence, 
takes  the  personal  estate  absolutely,  and  is  entitled  to  receive 
the  same  unconditionally  from  the  executors. 
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But  if  (arid  it  is  the  only  doubt  in  the  case)  instead  of  an  es- 
tate tail,  at  common  law,  under  this  devise  he  would  take  an 
estate  in  fee  simple  in  the  real  estate,  the  result,  so  far  as  re- 
gards tho  personalty,  would  be  the  same. 

Under  the  operation  of  the  rule  so  frequently  referred  to,  he 
must  take  either  the  one  or  the  other ;  and  the  gift  of  the  per- 
sonalty being  connected  with  tho  devise  of  the  real  estate,  if 
the  same  words  which  create  an  estate  tail  as  to  freeholds,  give 
the  absolute  interest  as  to  chattels,  a  fortiori,  will  that  be  tho 
case  of  a  fee  simple. 

If  in  case  of  an  estate  tail,  limitations  over  of  personal  prop- 
erty are  too  remote  and  of  consequence  void,  of  course,  such 
wi]l  be  the  case  after  a  fee  simple 

Devise  of  all  the  real  and  personal  estate  ;  if  devisor  die 
without  disposing  of  it,  then  to  D.  Limitation  over  held  void; 
because  the  first  deviseo  took  a  fee  by  the  word  "  estate,"  and 
therefore,  limitation  repugnant :  Jackson  and  Livingston  v. 
Delancy,  13  John.  537;  Jackson  v.  Robins,  16  Ibid,  537. 

At  all  events,  in  this  case,  if  Josiah  Kay  takes  a  fee,  ho 
takes  the  whole  estate,  and  the  point  proceeding  on  'the  very 
ground  that  the  heirs  do  not  take  by  purchase,  but  by  descent, 
there  is  in  this  case  no  limitation  over,  and  no  question  can  be 
raised  on  the  subject. 

So  that  in  both  points  of  view,  and  whichever  construction 
may  be  given  to  this  devise,  as  in  fee,  or  in  fee  tail,  Josiah  Kay 
becomes  entitled  to  the  absolute  interest  in  the  personalty,  an<J 
the  decree  of  the  'chancellor  should  bo  in  his  favor. 

Costs  should  be  paid  by  the  executors,  out  of  the  general  es- 
tate. The  general  rule  in  equity  as  to  costs  is,  that  whenever  a 
testator  has  expressed  himself  so  ambiguously  as  to  make  it 
necessary  to  come  into  court,  his  general  assets  must  bear  the 
costs :  •  Ward  on  Legacies,  392  ;  Beames  on  Eq.  Costs,  14. 

THE  CHANCELLOR.  The  complainant  is  entitled  to  the  re- 
lief sought.  He  takes  an  absolute  interest  in  the  personal  estate 
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bequeathed  to  liirn  ia  the  residuary  clause  of  the  will,  and  is 
entitled  to  a  decree  that  the  whole  amount  bo  paid  to  him.    The 
costs  must  be  paid  out  of  the  general  estate  of  the  testator. 
Decree  accordingly. 

GITKO  in  FjLlrch'M  v.  Crane,  2  Bezs.  108;  Den.  v.  Baldwin,  1  Zab.  400. 


PETER   GTEPHENSON  and  REBECCA   M.  his  "Wife  v.  REBEOCA. 
BROWN  et  al. 

Where  a  testator  charges  his  lands  with  the  payment  of  legacies,  and  devises 
the  us3  of  the  laud  to  hi ;  wifa  as  long  as  she  remains  his  widow,  ia  lieu  of 
her  doxver;  it  the  widow  accepts  the  devise,  she  takes  it  subject  to  the  in- 
cumbrance  of  the  legacies. 

The  settled  principle  of  equity  is,  that  he  who  accepts  a  benefit  under  a  will, 
must  conform  to  all  its  provisions  and  renounce  every  right  inconsistent 
with  them. 

Thera  is  no  rule  distinguishing  between  the  widow  and  other  devisees. 

The  cisvisoss  under  a  f/ill,  by  accepting  the  devise,  asrame  tho  payment  of 
the  lagasies  charpd  ontho  raal  estata.inthe  proportion  of  thoir  respective 
estates  in  tho  lan.l  doviss.1 ;  and  a  purchaser  under  one  of  the  deviseea 
must  bear  his  proportion  of  the  charge. 

Upon  a  bill  by  husband  and  wife  for  the  recovery  of  a  legacy  bequeathed  to 
the  T,-if3,  she  ij  entitled  to  a  roasonabla  provision  out  of  the  legacy  before 
decree  in  favor  of  the  husband. 

II.  V.  /Spear,  for  complainants. 
Vandyke,  for  defendants. 

TDE  CHANCELLOR.  Lewis  Brown,  late  of  Middlesex  died, 
leaving  a  will  dated  January  fourteenth,  eighteen  hundred  and 
thirty,  containing  tho  following  clause :  "  Also,  I  give  and  be- 
queatn  to  my  dear  and  beloved  wife,  Hebeccu  Brown,  as  long  as 
she  remains  my  widow,  the  use  of  my  farm  and  salt  meadow, 
together  with  my  live  stock  sufficient  for  her  uso,  and  farm 
utensils  and  household  furniture ;  and  after  her  death  the  whole 
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of  my  land  and  salt  meadow,  situate  in  thet  county  and  state 
aforesaid,  to  be  equally  divided  between  my  two  sons,  John. 
Lewis'  Brown  and  Jacob  Owen  Brown,  their  heirs  and  assigns 
for  ever."  lie  also  charged  his  lands  with  certain  legacies,  and. 
among  others,  with  one  of  ninety-two  dollars  to  Rebecca  Muria, 
one  of  the  complainants. 

After  the  death  of  the  testator,  the  widow,  and  by  her  con- 
sent the  sons,  continued  in  possession  of  the  farm  and  salt  inca- 
dow  and  personal  property  devised  to  her,  and  received  the  rents 
and  profits  thereof. 

John  L.  Brown  died  in  August,  eighteen  hundred  and  forty- 
one,  intestato,  leaving  his  brother  Jacob,  and  his  sisters  Rsbeeca 
and  Sarah,  his  heirs  at  la\v. 

In  July,  eighteen,  hundred  and  forty-three,  Jacob  conveyed 
all  his  right  and  interest  in  the  real  estate  to  David  Crowell, 
who  is  also  made  a  party  defendant. 

Stevenson  and  wife  now  lile  their  bill  to  recover  the  legacy 
to  her. 

On  the  part  of  the  widow,  it  is  insisted,  1st,  That  the  devise 
to  her  is  superior,  and  to  be  preferred  before  all  the  legacies ;  so 
that  she  may  not  be  charged  with  any  part  of  them  during  her 
vidowhood.  2d,  That  the  suit  is  prematurely  brought,  and  can- 
not be  properly  commenced  during  her  widowhood. 

This  being  a  devise  of  lands  for  life  to  the  widow,  is  to  be 
taken  in  satisfaction  and  bar  of  her  dower,  unless  she  expressed 
and  tiled  her  dissent  therefrom,  pursuant  to  the  act  of  twenty- 
fourth  of  I ebruary,  eighteen  hundred  and  twenty:  Elmer's 
Dig.  145,  joZ.  14. 

The  widow  was  at  liberty  to  take  her  dower  in  the  lands,  or 
to  accept  of  the  devise.  If  she  elected  to  take  the  devise,  she 
must  take  it  cum  onere.  There  is  no  rule  distinguishing  be- 
tween the  widow  and  any  other  devisee. 

The  settled  principle  in  equity  is,  that  he  who  accepts  a  bene- 
fit under  a  will,  must  conform  to  all  its  provisions,  and  renounce 
every  right  inconsistent  with  them  :  Glen  v.  Fisher^  6  John.  €• 
R.  35 ;  Blake  v.  Buribury,  1  Ves.  523. 
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The  devisees  under  the  will,  by  accepting  the  devise,  assum- 
ed the  payment  of  tho  legacies,  in  the  proportions  of  their  re- 
spective estates  in  the  lands  devised. 

The  land  is  charged  with  the  legacies,  and  the  defendant, 
Crowell,  holds  subject,  to  them,  and  must  bear  his  proportion  of 
the  charge. 

Let  there  be  a  reference  to  a  master  to  ascertain  the  amount 
duo  upon  the  legacy  to  the  complainant,  Rebecca  Stevenson, 
charging  interest  from  the  time  it  became  payable,  and  how 
much  thereof  is  chargeable  upon  the  tenants  of  the  premises 
devised,  in  proportion  to  their  several  interests  therein. 

The  wife,  Rebecca,  is  entitled  to  a  reasonable  provision  out  of 
the  legacy,  before  a  decree  in  favor  of  the  husband  is  pro- 
nounced :  Howard  v.  Moffalt,  2  John.  Ch.  R.  206.  And  the 
master  will  also  ascertain  what  is  a  proper  settlement  in  the 
case,  unless  the  wife  waives  her  provision. 
CITED  in  Van  Duyner  v.  Van  Ihtyner's  Ex.  1  If  Car.  49. 


PETEK  T.  SMITH   v.  The  TRENTON   DELAWARE   FALLS 
COMPANY  et  al. 

If  one  of  several  joint  mortgagees  dies,  his  representatives  must  be  made 
parties  to  a  bill  affecting  tlie  rights  of  interests  or  the  mortgagees.  Such 
bill  cannot  be  filed  by  or  against  the  survivors  only. 

If  the  effect  of  granting  the  prayer  of  a  bill  will  be  to  relieve  the  receivers  of 
an  incorporated  company  from  a  portion  of  their  duties,  and  to  effect,  pro- 
tanto,  a  removal  of  the  receivers,  they  must  be  made  parties. 

Underthe  act, entitled,  '-An  act  to  prevent  frauds  by  incorporated  companias,'* 
the  receivers  have  authority  to  compel  a  disclosure  of  the  knowledge  pos- 
sessed by  any  person  of  tho  affairs  and  transactions  of  the  company,  and  a 
creditor  may  have  such  disclosures.upon  a  proper  application  for  that  pur- 
pose  to  the  receivers.  He  cannot  maintain  a  bill  for  such  discovery. 

Nor  can  a  bill  be  maintained  by  a  creditor  of  an  incorporated  company,after 
the  appointment  of  receivers,  to  settle  the  validity  and  priority  of  claims 
and  incumbrances  upon  the  property  of  the  company.  It  is  the  duty  of 
the  receivers  to  settle  priorities, and  in  so  doing  to  decide  upon  the  validity 
of  the  claims  against  the  company. 
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Nor  can  a  bill  sustained  by  such  creditor  to  inquire  into  the  validity  of  as- 
signments or  transfers  of  property  made  by  the  company.  This  also  is 
•within  the  province  of  the  receivers. 

Where  a  bill  charges  that  an  act  of  the  legislature  is  contrary  to  the  constitu- 
tion of  the  United  States.and  in  violation  of  the  rights  of  the  complainant, 
and  illegal  and  void,  the  court  will  not,  under  the  general  prayer  for  relief, 
declare  such  act  unconstitutional  or  void. 


THE  bill  in  this  case  is  filed  by  an  execution  creditor  of  the 
Trenton  Delaware  Falls  Company.  After  setting  out  the  com- 
plainant's judgment  and  execution,  it  states,  that  the  said  com- 
pany had  constructed  a  raceway,  and  created  a  water-power  at 
and  near  the  city  of  Trenton ;  that  they  had  executed  sundry 
leases  of  water  to  different  lessees,  reserving  large  annual  rents 
thereon  ;  that  the  said  leases  are  still  subsisting,  and  owned  by 
the  said  company ;  that  assignments  have  been  made,  or  at- 
tempted to  be  made  by  the  said  company,  of  certain  of  the  said 
leases,  but  that  such  pretended  assignments  are  invalid  ;  and 
that  the  rents  reserved  thereon  are  equitable  assets,  and  ought 
to  be  applied  under  the  direction  of  the  court  in  the  payment  of 
the  complainant's  judgment.  That  the  said  company  have  exe- 
cuted divers  mortgages,  which  are  incumberances  upon  their 
real  estate,  prior  in  point  of  time  to  the  complainant's  judgment. 
States  the  said  mortgagees  severally,  and  to  whom  made  ;  that 
certain  of  the  mortgagees  are  dead,  leaving  their  co-mortgagees 
surviving.  Charges  that  certain  of  the  said  mortgages  cover 
only  a  part  of  the  real  estate  of  the  said  company  ;  that  some 
of  them  were  never  duly  executed,  having  no  wax  or  wa- 
fer seals,  and  that  they  were  not  duly  acknowledged  or  re- 
corded. 

States  that  sundry  judgments  were  also  entered  against  the 
said  company  prior  to  the  complainant's  judgment ;  that  certain 
of  the  said  judgments  are  fraudulent  as  against  the  complainant, 
and  ought  not  to  be  preferred  to  his  judgment. 

States  that  on  the  twenty-fifth  of  May,  eighteen  hundred  and 
forty-three,  a  bill  was  filed  in  this  court  by  Andrew  Carrigan, 
4  judgment  creditor  of  the  said  company,  whereupon  such  pro- 
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ceedings  were  had,  that  the  said  company  was  declared  to  bo 
insolvent,  an  injunction  issued,  and  receivers  were  appointed, 
under  the  act,  entitled,  "An  act  to  prevent  frauds  by  incorpor- 
ated companies."  That  in  the  bill  filed  by  the  said  Carrigan, 
all  tho  judgments  and  mortgages  given  by  tho  said  company 
were  treated  as  valid  incumbrances,  and  as  neither  the  complain- 
ant nor  any  of  the  said  mortgage  and  judgment  creditors  were 
made  parties  to  the  said  suit,  no  opportunity  is  afforded  to  the 
complainant  to  test  their  validity  in  said  suit.  That  two  of  the 
receivers  appointed  by  the  court  are  large  creditors  of  the  said 
company ;  that  two  of  them  are  also  officers  and  stockholders 
of  the  Trenton  Banking  Company,  which  claims  priority  over 
the  complainant's  judgment,  and  that  the  said  receivers  are  un- 
suitable persons  to  settle  the  validity  and  priority  of  the  several 
claims  against  the  Trenton  Delaware  Falls  Company. 

States  that  a  decree  of  this  court  was  made  touching  the  pre- 
mises, by  virtue  of  an  act  of  the  legislature  of  the  state  of  ISfew 
Jersey,  which  act  was  unconstitutional  and  void.  That  the  said 
receivers  made  sale  of  the  chartered  rights  and  franchises  of  the 
said  the  Trenton  Delaware  Falls  Company,  by  virtue  of  another 
act  of  the  legislature  of  New  Jersey.  Charges  that  the  said  last 
mentioned  act  is  also  unconstitutional  and  void. 

The  bill  prays  that  the  several  leases  made  by  the  company, 
and  held  by  them,  may  be  declared  equitable  asset*,  and  be  ap- 
plied in  payment  of  the  complainant's  judgment ;  that  the  pri- 
ority of  the  several  mortgages,  judgments  and  incumbrances, 
against  the  said  company,  may  be  ascertained  and  established  ; 
that  all  such  mortgages,  made  by  the  said  company,  prior  to  the 
complainant's  judgment,  as  were  not  duly  executed,  acknowl- 
edged and  recorded,  may  be  set  aside  or  postponed  to  the  com. 
plainant's  judgment ;  and  that  all  judgments  confessed  by  the 
said  company  for  the  purpose  of  preferring  creditors,  may  be 
declared  fraudulent  as  against  the  complainant. 

Demurrers  were  filed  to  the  bill,  assigning  several  grounds  of 
demurrer,  which  are  stated  in  the  chancellors  opinion. 


508  CASES  IN  CHANCERY, 

Smith  v.  Tho  Trenton  Delaware  Falls  Co. 

S.  G.  Potts  and  Vroom,  for  defendants,  in  support  of  the 
demurrers. 

IF.  Hoisted,  for  complainant,  contra. 

TJIE  CIIANCELLOK.  The  first  ground  of  demurrer  to  the  bill 
in  this  suit,  is  the  want  of  proper  parties. 

It  has  been  found  difficult  to  gather  from  the  authority  of 
cases  decided,  a  rule  on  the  subject  of  parties,  concise,  yet  suffi- 
ciently comprehensive  to  meet  every  case. 

In  Wiser  v.  Elachly,  1  John.  C.  7?.  438,  chancellor  Kent 
observed  that  "the  general  rule  is,  that  you  must  have  before 
the  court,  all  parties  whose  interests  the  decree  may  touch,  be- 
cause they  aro  concerned  to  resist  the  demand,  and  to  prevent 
the  fund  from  being  exhausted  by  collusion." 

This  rule  is  well  sustained  by  the  authority  of  the  English 
books,  and  accords  with  the  rule  of  Calvert  in  his  treatise  on 
Parties  in  Equity, -page  11 :  "All  persons  having  an  interest 
in  the  object  of  the  suit  ought  to  bo  made  parties." 

This  rule,  although  general,  is  not  universal,  but  has  its  ex- 
ceptions, in  cases  of  creditors,  or  legateos  of  personal  estate, 
whose  interest  is  supposed  to  be  defended  by  the  personal  repre- 
sentative :  1  Vete-y,  105, 137 ;  1  Brown  C.  J2.  303  ;  and  where  par- 
ties are  so  numerous  as  would  cause  great  inconvenience  in 
bringing  them  in,  or  where  one  files  a  bill  on  behalf  of  himself 
and  others. 

If  we  apply  this  rule  to  the  present  case,  it  is  manifest  that 
the  representatives  of  the  deceased  mortgagees,  being  interested 
in  the  object  of  the  suit,  should  have  been  made  parties. 

The  right  to  sue  or  defend  does  not  rest  alone  in  the  surviv- 
ing obligee.  An  action  at  law  is  required  to  be  brought  in  the 
name  of  the  survivor  of  several  obligees,  or  against  the  survivor 
of  several  obligors,  because  the  parties  must  sue  or  be  sued  in 
the  same  right ;  but  this  is  not  the  rule  in  equity,  and  conse- 
quently the  fact  of  the  obligation  being  joint,  does  not  answer 
the  objection. 
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The  decree  in  favor  of  Andrew  Carrigan,  against  the  com- 
pany, is  made  a  subject  of  complaint  in  the  bill,  and  although, 
its  correction  is  not  directly  asked,  yet  it  would  seem  to  be  in- 
directly sought,  and  if  so,  the  interest  of  Carrigan  may  be 
affected,  and  he  should  have  been  a  party. 

The  bill  charges  that  the  receivers  of  the  company  are  so  in- 
terested, that  they  are  incompetent  to  determine  the  matters 
which  may  be  brought  in  question  before  them. 

This  is  not  in  terms  an  effort  to  remove  them,  but  if  the 
prayer  of  the  bill  is  granted,  they  must  be  relieved  of  a  consid- 
erable portion  of  their  present  duties,  and  pro  tanto  removed. 
LFnder  such  circumstances,  it  is  manifestly  right  that  they 
should  be  heard,  and  for  that  purpose  made  parties. 

The  demurrer,  so  far  as  relates  to  want  of  parties,  must 
prevail. 

It  is  said  in  the  next  place  by  the  dernurrrants,  that  the  com- 
plainant may  have  all  the  remedy  he  is  entitled  to,  under  the 
bill  tiled  by  Carrigan. 

So  far  as  relates  to  the  relief  specially  prayed,  he  clearly  may, 

1st.  As  to  the  discovery  sought. 

By  the  act  of  sixteenth  of  February,  eighteen  hundred  and 
twenty-nine,  (Elmer's  Dig,  35,  sec.  10,)  it  is  made  lawful  for 
the  receivers,  in  order  to  enable  them  to  ascertain  and  secure 
the  property  and  effects  of  the  company,  to  send  for  persons 
and  papers,  and  to  examine  the  said  persons,  and  the  president, 
directors,  managers,  cashier  and  all  the  officers  and  agents  of 
the  company,  on  oath  or  affirmation,  respecting  the  affairs 
and  transactions  of  the  said  company,  and  the  estate,  money, 
goods,  chattels,  credits,  notes,  bills,  choses  in  action,  real  and 
personal  estate,  and  effects  of  every  kind,  of  said  company,  on 
pain  of  imprisonment  for  refusing  to  be  sworn  or  affirmed  and 
to  answer. 

Under  this  act,  the  receivers  have  due  authority  to  compel 
any  person  to  disclose  any  knowledge  he  may  possess,  respecting 
the  affairs  and  transactions  of  the  company ;  and  the  complain 
ant,  on  proper  application  to  the  receivers,  co~fld  have  had  such 
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disclosure.  The  receivers  represent  as  well  the  creditors  as  the 
stockholders  of  the  company,  and  the  complainant,  as  a  cred- 
itor, was  a  party  to  the  bill  of  Carrigan,  which  was  filed  on 
behalf  of  all  the  creditors. 

2d.  As  to  the  priorities  of  the  incumbranccs.  The  receivers 
have  the  authority,  arid  it  is  their  duty  to  settle  them  ;  and  in 
case  of  dissatisfaction,  an  appeal  to  the  chancellor  is  expressly 
given :  Elmer's  Dig.  36,  sec.  16,  18. 

In  setting  priorities,  they  must  inquire  into  the  validity  of  the 
several  claims,  and  refuse  to  allow  any  they  may  believe  to  be 
fraudulent  or  illegal. 

3d.  And  so  may  they  also  inquire  into  the  validity  of  all  the 
transfers  made  by  the  company,  and  should  they  find  any  for 
the  property  or  choses  in  action  of  the  company  illegally  trans- 
ferred, they  may  with  propriety,  and  should  claim  such  as  assets 
for  the  benefit  of  the  creditors  and  stockholders. 

But  the  complainant,  by  his  counsel,  insists  that  he  is  enti- 
tled to  be  relieved  against  two  several  acts  of  the  legislature, 
which  he  alleges  to  be  contrary  to  the  constitution  of  the  Uni- 
ted States,  and  illegal  and  void. 

I  have  not  been  able  to  see  how  the  constitutionality  of  those 
acts  can  be  called  in  question  before  the  receivers,  nor  upon 
an  appeal  from,  or  exceptions  to  their  determination,  before 
this  court,  or  in  any  way  under  Carrigan'g  bill,  unless  it  be  on 
a  question  of  appropriation  of  the  funds  of  the  company  by  the 
receivers.  If  so,  and  the  complainant's  bill  is  properly  framed, 
he  may  have  any  relief  to  which  he  is  entitled  under  the  gen- 
eral prayer.  The  correct  rule  I  take  to  be  that  laid  down  by 
judge  Story  in  his  Equity  Pleadings,  39,  {pi.  40).  "Tho 
court  may  afford  him  the  relief  to  which  the  party  has  a  right, 
under  the  prayer  of  general  relief,  provided  it  is  such  relief  as 
is  agreeable  to  the  case  made  by  the  bill." 

In  English  et  al.  v.  Foxal,  2  Pet.  R.  612,  Mr.  justice  Thomp- 
son said,  "  There  is  no  doubt  but  that,  under  the  general  pray- 
er, other  relief  may  be  granted  than  that  which  is  particularly 
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prayed  for,  but  such  relief  must  be  agreeable  to  the  case  made 
by  the  bill." 

But  the  court  will  not  in  all  cases  be  so  indulgent  as  to  per- 
mit a  bill  framed  for  one  purpose  to  answer  another,  particu- 
larly if  the  defendant  may  be  surprized  or  prej  udiced  :  Miffurd 
on  PL  31. 

The  allegations  of  the  bill  in  reference  to  those  acts  are  so 

o 

vague  and  indefinite  that  a  party  defendant  could  scarcely  an- 
ticipate that  the  complainant  was  seeking  to  have  them  de- 
clared void. 

As  to  the  first  act,  it  is  merely  alleged  that  this  court,  under 
.•"id  by  virtue  of  an  act  passed  the  eleventh  of  March,  eighteen 
hundred  and  forty-two,  (setting  forth  its  title.)  made  a  decree 
on  tho  seventh  of  November,  eighteen  hundred  and  forty-three. 

/  O  *" 

which  said  act  he  charges  to  be  contrary  to  the  constitution  of 
the  United  States,  and  therefore  illegal  and  void. 

What  decree  is  here  alluded  to,  and  how  it  affects  the  case, 
we  are  left  to  surmise,  and  wherein  the  act  is  contrary  to  the 
constitution  we  are  not  told. 

As  to  the  other,  it  is  alleged  that  after  the  said  decree  of  sale, 
and  after  the  receivers  had  advertised  all  the  chartered  rights, 

O  J 

<fec.,  of  the  company,  the  legislature,  on  the  fifteenth  of  Febru- 
ary, eighteen  hundred  and  forty-four,  passed  another  act,  (giv- 
ing its  title,)  authorizing  the  receivers  to  sell  those  chartered 
rights,  &c.,  free  and  clear  of  all  mortgages,  judgments,  liens 
and  incumbrances ;  which  said  act  is  charged  to  be  contrary  to 
the  constitution  of  the  United  States,  and  in  violation  of  the 
rights  of  the  complainant  as  a  judgment  creditor,  and  illegal 
and  void. 

What  relief  the  complainant  could  be  entitled  to,  under  such 
an  allegation,  and  what  he  might  seek  at  the  bar  of  the  court 
under  the  general  prayer  of  the  bill,  it  is  not  easy  to  discoyer ; 
and  if  the  act  last  mentioned  were  to  be  declared  void,  I  havo 
not  been  able  to  see  how  the  complainant  would  be  benefited 
thereby 

The  demurrer  to  the  bill  I  conceive  to  have  been  well  taken, 
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and  it  must  be  sustained.  The  complainant,  however,  has 
leave  to  amend,  upon  payment  of  costs.  If  he  prefers  not  tc 
amend  the  bill,  it  must  stand  dismissed,  with  costs. 


RICHAKD  LEAYCRAFT  v.  FRANCES  S.   HEDDEN. 

Afeme  covert  ia  regarded  in  equity  as  a  feme  sole,  in  respect  to  her  separate 
estate,  so  far  as  to  enable  her  to  dispose  of  it  in  any  way  not  inconsistent 
with  the  terms  of  the  instrument  under  which  she  holds. 

If  by  the  deed  of  settlement  the  husband  has  relinguished  any  right  which  he 
might  have  acquired  in  her  estate  by  the  marriage,  and  covenanted  not  to 
intermeddle  therewith,  but  to  permit  the  wife  to  dispose  of  it  by  deed,  will, 
or  otherwise  at  her  pleasure;  her  right  of  disposition  remains  as  it  was  be- 
fore the  marriage,  and  she  is,  in  respeot  of  the  estate,  feme  sole. 

But  if  the  terms  of  the  deed  require  a  particular  mode  of  disposition,  those 
terms  must  be  observed.  Her  power  is  limited  by  them, and  she  is  leme  sole 
sub  modo,  and  only  to  the  extent  of  the  power  expressed. 

"Where  by  the  deed  of  settlement  it  is  stipulated  that  the  wife  shall  be  permitted 
to  make  what  disposition  of  the  trust  property  she  may  choose,and  that  she 
may  have  the  entire  and  absolute  control  over  it  <*nd  dispose  of  the  feame 
by  deed,  will  or  otherwise,  at  her  pleasure,  and  the  trustee  covenants  to 
convey  the  said  estates  and  property  as  she  shall  direct;  Held,  that  the  term 
convey  must  have  been  used  as  well  in  reference  L>  the  personal  as  to  the 
real  estate,  and  a  direction  by  the  feme  to  her  trustee  to  execute  a  bond, 
may  in  equity  be  regarded  as  an  appropriation  of  so  much  of  the  estate  as 
may  be  necessary  to  pay  it 

If  a  bond  be  executed  pursuant  to  the  direction  of  the /erne  covert,  by  her 
trustee,  in  his  own  name,  her  separate  estate  may  be  charged  with  the  mo- 
ney due  on  the  bond. 

And  if  the  trust  be  surrendered  and  her  separate  estate  held  with  her  general 
property,  so  that  no  means  of  distinguishing  it  is  afforded  to  the  court,  a 
general  decree  will  be  made  against  her  for  the  payment  of  the  money  due 
on  the  bond. 

THE  bill  states  that  on  the  first  of  August,  eighteen  hundred 
and  thirty-nine,  Frances  S.  Hedden,  then  the  wife  of  Z.  Hod- 
den, since  deceased,  was,  and  for  many  years  had  been,  in  her 
own  name,  or  in  the  name  of  some  person  in  trust  for  her, 
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Beized  and  possessed  of  valuable  real  and  personal  property  in 
her  own  right,  and  to  her  own  separate  and  individual  use,  se- 
cured to  her  during  her  coverture  by  an  ante-nuptial  contract, 
in  the  words  or  to  the  effect  following,  that  is  to  say :  "This  in- 
denture, made  the  twenty-sixth  day  of  May,  eighteen  hundred 
and  twenty,  between  Z.  H.  of  the  first  part,  S.  W,  late  S.  B.  of 
the  second  part,  and  J.  "W".  B.  of  the  third  part :  Whereas,  a 
marriage  is  about  to  be  had  and  solemnized  between  the  said 
Z.  II.  and  the  said  S.  W.  late  S.  B. ;  and  whereas  the  said  Z. 
and  the  said  S.  have  mutually  agreed  that  the  said  Z.  shall  not 
interfere  or  meddle  with  her  present  or  acquired  property, 
whether  real  or  personal,  and  that  the  said  S.  W.  be  permit- 
ted to  make  what  disposition  of  the  said  property  she  may 
choose :  Now  this  indenture  witnesseth,  that  the  said  Z.  for  and 
in  consideration  of  the  said  marriage,  hath  covenanted,  promis- 
ed and  agreed,  and  by  these  presents  doth  covenant,  promise 
and  agree  to  and  with  the  said  J.  W.  B.  his  heirs,  executors, 
administrators  and  assigns,  that  he  the  said  Z.  will  not  interfere 
with  the  present  or  future  acquired  property,  whether  real  or 
personal,  of  the  said  S. ;  and  that  she,  the  said  S.may  have  the 
sntire  and  absolute  control  over  the  said  property,  and  dispose- 
Df  the  same  by  deed  or  by  will,  or  otherwise,  at  her  pleasure  : 
ind  the  said  S.  by  and  with  the  consent  of  the  said  Z.  doth 
aereby  release,  assign  and  transfer  to  the  said  J.  "VV.  B.  his 
aeirs  and  assigns,  all  her  estate,  real  and  personal,  whatsoever 
ind  wheresoever  the  same  may  be,  in  trust,  to  permit  her  the 
said  S.  to  receive  the  rents  and  profits  thereof  to  her  own  use,  as, 
the  same  shall  from  time  to  time  accrue  and  be  receivable,  and; 
devise  the  same  by  any  will  or  testament  she  may  choose  to. 
make;  and  further  in  trust  that  he,  the  said  J.  shall  and  will,, 
at  her  request,  convey  the  said  estate  and  property  to  sucht 
further  or  other  uses  as  she  may  by  writing  under  her  hand: 
direct  and  appoint." 

That  the  said  Frances  S.  Hedden,  on  the  said  first  day  of 
August,  eighteen  hundred  and  thirty-nine,  was  interested  in  a 
lease  of  a  lot  of  land  in  the  city  of  New- York,  and  the  com 
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plainant  had  loaned  and  advanced  to  the  said  Frances  S.  Hed- 
den,  or  to  others  for  her,  and  at  her  request,  large  sums  of  money, 
amounting  to  five  thousand  five  hundred  dollars,  with  which  she 
had  erected  valuable  buildings  and  improvements  on  said  lot;  that 
the  terms  of  years  for  which  the  said  Frances  S.  Hedden  held 
the  said  lot  having  expired,  M.  A.  S.  the  owner  in  fee  of  the1 
said  lot,  executed  a  new  lease  thereof  for  the  term  of  twenty- 
one  years,  to  R.  M.  W.  the  son-in-law  and  trustee  of  the  said 
Frances  S.  Hedden;  that  the  said  R.  M.  W.  took  and  held  the 
caid  premises,  in  trust  for  the  said  Frances  S.  Hedden,  without 
having  any  individual  personal  interest,  and  as  evidence  of  such 
trust,  executed  to  the  said  Frances  S.  Hedden  a  declaration  of 
trust,  wherein,  among  other  things,  he  did  declare  and  make 
known  that  he  held  the  said  premises  "  in  trust,  to  permit  her, 
the  said  Frances  S.  Hedden,  to  receive  the  rents,  issues  and  pro- 
fits thereof  to  her  own  use,  as  the  same  shall  from  time  to  time 
accrue  and  be  received,  and  also  to  devise  the  same  by  any  will 
or  testament  she  may  choose  to  make;  and  further  in  trust  that 
I,  the  said  R.  M.  "W.  shall  and  will  at  her  request  convey  the 
eaid  estate  and  property,  or  any  part  thereof,  to  such  further 
and  other  uses,  as  she  may  by  writing  under  her  hand  direct 
and  appoint." 

That  on  the  said  first  of  August,  eighteen  hundred  and 
thirty-nine,  the  said  Frances  S.  Heddeo,  in  order  to  secure  to 
the  complainant  the  sum  of  five  thousand  five  hundred  dollars, 
loaned  and  advanced  by  him  as  aforesaid,  made  and  executed 
to  the  complainant,  under  her  hand  and  seal,  an  instrument  in 
writing,  whereby,  after  reciting  the  lease  of  the  said  premises  to 
the  said  R.  M.  W.  in  taust  for  her,  the  said  Frances  S.  Hedden, 
and  her  indebtedness  to  the  complainant  as  aforesaid,  she,  the 
said  Frances  8.  Hedden,  for  the  purpose  of  securing  to  the  com 
plainant  the  repayment  of  the  said  sum  of  five  thousand  five 
hundred  dollars,  with  interest  at  seven  per  cent,  per  annum,  did 
direct  and  empower  the  said  trustee,  R.  M.  W.  to  execute  to  the 
complainant  his  bond  or  obligation  for  the  said  sum  of  five  thou- 
sand five  hundred  dollars,  with  interest  thereon  at  seven  per 
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cent.,  the  interest  payable  half  yearly,  and  the  principal  to  be- 
come payable  on  the  first  of  August,  eighteen  hundred  and 
forty ;  and  as  a  further  security,  to  execute  and  deliver  to  the 
complainant  a  mortgage  upon  the  said  lot,  to  carry  interest 
from  the  date  of  the  said  instrument,  thereby  ratifying  and 
confirming  whatever  her  said  trustee  should  lawfully  do  by 
virtue  thereof. 

That  on  the  said  first  day  of  August,  eighteen  hundred  and 
thirty-nine,  the  said  R.  M.  W.  in  pursuance  of  the  said  power 
and  in  execution  thereof,  made  to  the  complainant  his  bond  of 
even  date,  in  the  penal  sum  of  eleven  thousand  dollars,  condi- 
tioned for  the  payment  to  the  complainant  of  the  sum  of  five 
thousand  five  hundred  dollars,  with  interest  as  aforesaid,  and 
also  a  mortgage  upon  the  said  leasehold  premises. 

That  the  said  trustee  died  about  the  year  eighteen  hundred 
and  forty,  and  that  Zadock  Hedden,  the  husband  of  the  said 
F.  S.  H.  died  in  the  year  eighteen  hundred  and  forty-one;  that 
on  the  death  of  the  said  Zadock  Hedden,  the  whole  trust  was  sur- 
rendered to  the  said  Frances  S.  Hedden,  being  then  sole  and  un- 
married, and  that  she  is  now  seized  and  possessed  of  the  same 
in  her  own  right;  that  during  the  continuance  of  the  said  trust, 
as  well  during  the  life  of  her  husband  Z.  H.  as  since,  the  said 
Frances  S.  Hedden  has  managed  and  controlled  in  person  the 
said  mortgaged  premises,  and  treated  the  same  as  her  individ- 
ual and  separate  property,  and  until  the  summer  of  eighteen 
hundred  and  forty,  personally  paid  the  interest  accruing  on  the 
said  bond  and  mortgage  to  the  complainant. 

That  in  order  to  recover  the  principal  and  interest  due  on  the 
said  bond  and  mortgage,  the  complainant,  by  virtue  of  a  power 
contained  in  the  said  deed  and  mortgage,  and  pursuant  to  the 
laws  of  the  state  of  New-York,  sold  the  said  leasehold  premises 
and  became  himself  the  purchaser  for  the  sum  of  three  thou- 
sand dollars;  that  after  deducting  the  ground  rent  in  arrear,  and 
the  costs  of  the  sale,  there  remained  about  the  sum  of  two  thou- 
sand one  hundred  and  sixty  dollars  to  be  credited  on  the  com- 
plainant's bond;  and  that  there  still  remains  due  him  upon  said 
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bond  a  balance  of  three  thousand  six  hundred  and  sixty  dol- 
lars and  eighty  cents,  with  interest  at  seven  per  cent,  from  the 
first  of  November,  eighteen  hundred  and  forty-one 

That  at  the  time  of  making  the  aforesaid  loan  of  five  thou- 
sand five  hundred  dollars  by  the  complainant  to  the  said  F.  S. 
H.  she  was  seized  and  possessed  in  her  own  right  of  divers  other 
tracts  of  land,  standing  in  the  name  of  the  said  trustee,  the 
principal  part  whereof  are  situated  in  this  state  ;  and  that  the 
said  Frances  S.  Hedden  is  still  seized  and  possessed  of  real  and 
personal  property  standing  in  her  own  name,  or  in  the  name 
of  some  other  person  to  her  use. 

The  bill  insists  that  the  said  Francis  S.  Hedden  is  liable  in 
equity  for  the  payment  of  the  balance  remaining  due  to  the 
complainant  on  account  of  the  money  loaned  to  her  as  afore- 
said, for  her  own  and  for  the  benefit  of  her  separate  estate,  and 
for  which  he  took  the  bond  and  mortgage  of  her  trustee. 

The  bill  prays  an  account  of  the  sum  due  to  the  complainant, 
•with  interest,  according  to  the  tenor  of  the  said  bond  and  mort- 
gage, and  that  the  defendant  may  be  decreed  to  be  personally 
liable  therefor,  and  to  pay  the  same  to  the  complainant,  to- 
gether with  his  costs  at  law  and  in  equity. 

The  answer  admits  the  anti-nuptial  settlement,  and  the  ex- 
ecution of  the  several  instruments  set  out  in  the  bill  of  com- 
plaint ;  but  states  that  the  said  R.  M.  W.  purchased  the  said 
leasehold  premises  on  or  before  the  first  of  June,  eighteen  hun- 
dred and  thirty-five,  with  his  own  means  and  for  his  separate 
and  individual  use  and  benefit  ;  that  the  sum  of  four  thousand 
five  hundred  dollars  was  loaned  by  the  complainant  to  the  said 
R.  M.  W.  to  pay  for  the  said  premises,  and  that  the  said  R.  M, 
W.  gave  his  individual  bond  and  mortgage  to  secure  the  repay. 
ment  thereof;  that  the  said  R.  M.  W.  for  the  purpose  of  ma- 
king some  improvements  upon  the  said  premises,  borrowed  of 
the  complainant,  in  the  year  eighteen  hundred  and  thirty-five, 
the  further  sum  of  one  thousand  dollars,  and  gave  him  his  in. 
dividual  bond  therefor;  that  the  said  premises  were  owned  and 
occupied  by  the  said  R.  M.  W.  in  his  own  individual  right, 
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until  the  year  eighteen  hundred  and  thirty-eight ;  that  the  said 
K.  M.  W.  being  indebted  to  the  defendant,  she  took  an  assign- 
ment of  his  interest  in  the  said  premises,  for  the  purpose  of  se- 
curing her  debt ;  and  that  she  was  subsequently  induced,  by 
the  advice  of  the  complainant  and  of  the  said  K.  M.  W.  for  the 
same  purpose,  to  renew  the  said  lease,  without  intending  or  de- 
signing to  make  herself  personally  liable. 

Denies  that  the  complainant  made  a  loan  to  her  for  the  pur- 
pose of  erecting  buildings  or  improvements  on  her  separate  pro- 
perty ;  or  that  any  part  of  such  loan  was  used  for  that  purpose. 
Denies  that  any  loan  was  made  by  the  complainant  for  her 
separate  use  and  benefit,  or  upon  the  credit  of  her  separate  es- 
tate ;  and  that  as  far  as  these  statements  are  made  in  the  reci- 
tals of  any  instrument  signed  by  her,  such  recitals  are  false  and 
fraudulent;  and  the  said  instrument  was  signed  by  her  without 
a  knowledge  or  examination  of  its  contents,  and  without  being 
aware  that  it  contained  such  recital. 

The  cause  came  oil  for  final  hearing  upon  bill,  answer,  re- 
plication and  proofs. 

P+  D.  Vroom,  for  complainant. 
L.  H.  Sand/ord,  for  defendant. 

Brief  of  defendant's  counsel.* 

First,  The  bill  rests  upon  two  allegations  of  matters  of  fact, 
viz. :  1.  That  the  complainant  made  a  loan  to  the  defendant 
for  the  purpose  of  erecting  buildings  and  improvements  on  her 
separate  property,  some  part  of  which  loan  was  used  for  that 
puqjose.  2.  That  the  loan  was  made  for  her  separate  uso  and 
benefit,  and  upon  the  credit  of  her  separate  estate. 

*  The  reporter  is  indebted  to  the  politeness  of  Mr.  Sandfoi  d  for  fall  note* 
of  his  argument  The  brief  is  published  entire,  as  It  contains  an  able  exam- 
ination, and  a  lucid  review  of  the  authorities  upon  an  important  quastion, 
which  has  given  rise  to  much  discussion  and  conflict  ot  opinion.  He  regret* 
that  he  has  been  unable  to  procure  the  brief  of  the  complainant's  counsel. 
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Neither  of  these  allegations  is  sustained  by  the  proofs  in  the 
cause.  The  answer  positively  denies  them  both ;  and  it  being 
responsive  to  the  bill,  it  must  be  overcome  by  two  witnesses,  or 
by  one  positive  witness  and  circumstances  which  are  equivalent 
to  another ;  Neville  v.  Demerit^  1  Green's  Chan.  322,  335 ; 
Stafford  v.  Bryan,  1  Paige,  239 ;  3  Wend.  532. 

There  is  no  positive  witness  against  the  answer.  The  com- 
plainant relies  upon  the  recitals  contained  in  the  power  to  the 
trustee,  Williams,  authorizing  the  execution  of  the  mortgage, 
in  August,  eighteen  hundred  and  thirty-nine,  and  in  the  two 
declarations  of  trust. 

The  first  declaration  ia  not  proved  to  have  been  delivered  to 
the  defendant,  or  brought  to  her  knowledge.  The  entry  of  tho 
register  of  deeds  in  New  York,  that  it  was  recorded  at  the  re- 
quest of  S.  Hedden,  is  not  part  of  the  record,  and  his  certificate 
of  that  fact  is  not  evidence.  This  has  been  so  decided  in  New 
York.  The  recitals  in  both  declarations  of  trust  are  inconsistent 
with  the  allegation  in  the  bill,  that  the  money  was  lent  to  Mrs. 
Hedden  to  erect  the  buildings  and  improvements;  and  incon- 
sistent with  the  proof,  which  is  positive,  that  the  four  thousand 
five  hundred  dollars  was  lent  to  "Williams,  not  to  improve  the 
property,  but  to  buy  it.  Besides,  the  testimony  leaves  no  room 
to  doubt,  that  the  recital  of  Mrs.  Hedden'a  indebtedness  in  the 
power  to  Williams,  (and  which  is  the  only  testimony  in  the 
case  to  charge  her  with  the  original  loans,)  was  fraudulently 
inserted  in  that  instrument,  without  her  knowledge,  and  cer- 
tainly without  her  suspecting  its  object,  or  the  use  to  which  it 
•was  to  be  perverted. 

At  the  most,  they  are  mere  admissions  made  by  a  married 
•woman,  ignorant  of  their  effect,  without  the  aid  or  ad  vice  of  her 
husband,  her  trustee,  or  her  counsel ;  which  are  not  shown  to 
have  been  read  to  or  by  her  before  execution,  and  which  are 
proved  to  be  untrueby'positive  and  unequivocal  testimony.  And 
independent  of  the  weight  of  the  answer,  the  testimony  on  the 
part  of  the  defendant  is  fully  sufficient  to  overbalance  the  force  of 
the  admissions,and  all  the  testimony  on  the  part  of  the  complain- 
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ant.     [In  support  of  these  positions,  the  counsel  went  into  a 
minute  examination  of  the  pleadings  and  testimony  in  the  cause.] 

Further,  the  case  made  by  the  testimony  is  wholly  variant 
from  that  made  by  the  bill.  For  if  there  be  any  debt  proved 
against  the  defendant,  it  is  a  debt  incurred  in  eighteen  hundred 
and  thirty -five,  and  not  in  or  about  eighteen  hundred  and  thirty- 
nine  ;  and  it  was  incurred  for  the  purpose  of  buying  the  lot  in 
question,  not  for  the  purpose  of  improving  or  benefiting  pro- 
perty already  belonging  to  the  defendant.  The  bill  as  framed, 
therefore,  cannot  be  sustained :  J&iickerbacker  v.  Harris, 
5  Wend.  638,  646, 

Second.  If,  however,  the  court  shall  come  to  the  conclusion 
that  the  loan  in  question  was  made  to  Mrs.  Hedden,  then  I  sub- 
mit that  on  the  case  proved  by  the  complainant,  he  is  not  enti- 
tled to  any  decree. 

I.  By  the  laws  of  New-Jersey,  (according  to  which  laws  this 
suit  is  to  be  determined,)a  married  woman  is  incapable  of  en- 
tering in  to  contracts  or  obligations,  except  such  as  are  prescrib- 
ed by  statute.  And  in  respect  of  her  separate  estate  she  can 
act  as  a  feme  sole,  only  in  the  manner  and  to  the  extent  pre- 
scribed in  the  trust  instrument  creating  such  separate  estate. 

(L)  As  to  her  general  incapacity  there  is  no  question.  She 
cannot  make  a  valid  note,  bond  or  covenant.  In  short,  she  can- 
not contract  obligations :  2  Story's  £q.  625,  s.  1397 ;  Whitr 
~beck  v,  Coolt,  15  Johns.  483. 

If  the  defendant  had  made  a  contract,  the  complainant  might 
haveeued  her  at  law  in  assumpsit,  as  she  was  unmarried  when 
this  suit  was  commenced. 

(2.)  Then  to  what  extent  is  a  married  woman's  legal  capaci- 
ty enlarged,  when  she  has  a  separate  estate,  and  how  far  may 
she  act  in  regard  to  it  as  &f erne  sole? 

I  of  course  confine  my  argument  to  an  estate  which,  by  virtue 
of  eome  will,  deed  or  settlement,  is  set  apart  for  her  sole  use, 
with  certain  powers  of  enjoyment  and  disposal.  Her  property 
not  thus  settled,  being  subject  to  the  marital  rights  of  the  hus- 
band, stands  upon  its  original  common  law  footing. 
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I  insist,  that  as  the  law  is  in  this  state,  she  can  act  as  a  feme 
sole  in  respect  to  her  separate  property,  only  to  the  extent  and 
in  the  manner  and  form  provided  in  the  instrument  creating  it 

First,  it  is  so  upon  reason  and  principle.  Let  us  look  at  the 
history  of  the  law  on  this  subject. 

In  the  early  period  of  the  English  common  law,  property 
consisted  so  exclusively  of  real  estate,  that  personal  property 
was  scarcely  mentioned.  The  year  books  are  filled  with  real 
actions,  the  very  names  of  which  now  sound  uncouthly  to  our 
ears ;  and  while  there  are  occasional  actions  of  tort,  those  upon 
contract  are  of  rare  occurrence. 

In  this  period,  we  find  the  common  law  on  the  subject  of 
husband  and  wife  clearly  ascertained.  The  wife's  legal  exis- 
tence was  merged  in  that  of  the  husband.  If  she  had  an  es- 
tate of  inheritance,  it  became  his  during  her  life,  or  his  ownt 
dependent  upon  issue  of  the  marriage. 

But  as  a  compensation  for  this  state  of  things,  the  husband 
was  bound  to  maintain  her ;  on  his  death  she  resumed  the 
whole  of  her  own  estates,  and  became  entitled  to  dower  in  his 
lands ;  and  during  the  coverture,  the  law  clothed  her  with  an 
entire  incapacity  to  contract,  not  merely  with  her  husband,  but 
with  all  others.  She  could  not  execute  any  valid  deed.  Her 
title  to  lands,  and  her  inchoate  right  of  dower,  could  only  be 
conveyed  or  barred  by  a  fine  or  common  recovery,  and  upon  a 
private  examination  before  one  of  the  judges  of  the  highest 
courts  in  the  kingdom.  It  was  necessary  for  the  husband  to 
join  in  these  assurances,  else  they  were  nugatory.  A  jointure 
was  open  to  both  parties,  but  that  was  in  lieu  of  dower,  and 
created  a  safe  and  certain  provision  for  the  wife.  It  was  the 
only  marriage  settlement  then  known. 

Such  was  the  common  law,  and  as  such  it  became  a  part  of 
the  law  of  this  state.  It  is  still  the  law  here,  except  as  modified 
by  the  statutes  of  the  state,  and  by  the  clearly  defined  changes 
which  had  been  made  by  the  English  courts  from  time  to  time, 
piior  to  the  revolution  in  seventeen  hundred  and  seventy-six. 

lo  proceed  in  the  illustration.    The  commercial  prosperity 
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of  England  dates  from  the  reign  of  Henry  VII.  and  from 
that  time  to  James  I.  its  steady  and  rapid  increase  had  brought 
into  existense  a  vast  amount  of  personal  property ;  and  the 
subsequent  unexampled  advance  of  England  in  wealth,  has 
made  personal  estate  nearly  equal  in  value  to  the  landed  pro- 
perty of  the  kingdom. 

The  common  law,  originating  when  personalty  was  in  effect 
of  no  moment,  gave  all  the  wife's  goods  and  chattels  to  the 
husband. 

During  this  commercial  progress,  the  growth  of  uses,  and  the 
introduction  of  trusts  "On  the  destruction  of  equitable  uses,  (the 
wife  taking  no  dower  in  either,)  had  further  abridged  her  mari- 
tal rights.  And  the  greatly  increased  facilities  for  barring 
dower,  and  cutting  off  her  inheritance,  in  part,  through  the 
multiplication  of  officers  to  take  the  wife's  acknowledgment  on 
tines  and  recoveries,  had  left  her  still  more  exposed  to  being 
despoiled  of  her  estate 

These  causes  led  to  the  introduction,  in  the  seventeenth  cen- 
tury, of  marriage  settlements,  and  provisions  in  wills,  which 
vested  property  in  trustees,  for  the  sole  and  separate  use  of  the 
wife,  with  various  provisions  for  the  mode  of  its  use  and  dis- 
posal. 

Their  object  was  to  provide  a  sure  and  indestructible  support 
for  wives  and  children,  which  could  not  be  influenced  by  the 
casaulties,  misfortunes  or  attainder  of  husbands. 

Not,  as  some  recent  cases  in  England  and  New  York  would 
import,  for  the  mere  purpose  of  guarding  the  wife  from  the 
husband's  influence  ;  and  at  the  same  time  depriving  her  of  his 
protection  in  the  transfer  of  her  property,  and  of  all  those  inca- 
pacities which  the  law  had  provided  for  her  security  against  her 
own  improvidence,  unacquaintance  with  business  and  liability 
to  fraud,  imposition  and  undue  influence. 

As  a  species  of  trust,  the  separate  estates  of  married  women 
became  a  subject  of  equitable  cognizance.  The  courts  of  law 
only  looked  to  the  trustee  and  the  legal  title. 

The  trust  instruments  invariably,  as  in  this  case,  provided  in 
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accurate  and  well  considered  terms,  the  mode  of  enjoyment 
and  the  manner  in  which  the  married  woman  might  act  upon, 
direct,  appoint  and  control  the  property. 

And  the  courts  have  uniformily  held  that  they  cannot  act 
upon  the  wife's  disposition  of  such  property,  or  upon  any  writ- 
ing or  thing  affecting  it,  as  a  contract  or  an  agreement,  but  only 
as  an  equitable  appointment  under  the  settlement. 

It  is  therefore  plain,  that  the  possession  or  ownership  of  a 
separate  estate,  does  not  confer  on  the  wife  the  right  to  contract. 
She  stands  as  at  common  law,  incapable  of  making  a  contract 
or  general  engagement.  She  has  a  mere  power  of  disposition, 
as  incident  to  such  estate,  which  operates  only  by  way  of  ap- 
pointment. And  thus  operating,  how  can  she  direct  or  appoint, 
in  a  mode  other  than  that  prescribed  ? 

Her  whole  capacity  to  act  upon  the  separate  estate,  is  derived 
from  the  deed.  How  then  can  the  law  give  to  her  a  greater  or 
different  capacity  than  the  deed  itself  expresses  ?  The  only 
reasonable  ground  of  decision  is,  that  as  this  whole  artifical  ca- 
pacity is  the  creature  of  the  trust  instrument  in  each  case,  and 
iu  derogation  of  the  old  common  law  rule  ;  equity  will  permit 
a  married  woman  to  act  as  a  feme  sole  to  the  extent  prescribed 
and  required  by  such  instrument ;  and  in  all  other  respects,  and 
to  all  other  intents,  will  leave  her  to  the  protection,  as  well  as  to 
the  restrictions,  of  the  common  law. 

The  learned  counsel  for  the  complainant  assumed,  without 
citing  any  authority,  that  by  the  law  as  now  established,  the  de- 
fendant's separate  estate  is  liable  for  the  debt  claimed.  It  is 
conceded  that  no  such  decision  has  ever  been  made  in  the  courts 
of  this  state.  It  is  therefore  an  open  question  here,  to  be  settled 
up  jn  equitable  principles,  unless  there  be  some  controlling  au- 
thority derived  from  the  English  law  prior  to  the  revolution. 

II.  This  brings  me  to  consider  the  point  upon  authority.  It 
is  undeniable  that  the  balance  of  the  recent  decisions  in  England, 
and  the  New  York  authorities,  go  to  the  extent  of  sustaining 
the  case  as  made  by  the  bill  in  this  cause. 

1  will  endeaver  to  satisfy  the  court  that  the  English  decisions 
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are  not  controlling,  and  that  the  balance  of  judicial  authority 
is  clearly  adverse  to  the  l^ew  York  adjudications. 

Until  Lord  Thurlow  decided  the  case  of  Hulme  v.  Tenant, 
in  seventeen  hundred  and  seventy-eight,  the  law  on  this  point 
was  unsettled  and  fluctuating  in  England  :  and  for  forty  year? 
after  that  decision  it  was  much  questioned,  and  the  law  of  thai 
case  for  many  years,  wholly  denied. 

The  deviation  there  from  what  I  deem  the  only  consistent 
rule,  commenced  with  Lord  Macclesfield,  in  Powell  v.  Hankey, 
2  P  W.  82,  in  seventeen  hundred  and  twenty-two.  And  if. 
there  rests  more  in  the  dictum  of  the  judge  than  the  decision ; 
for  he  refused  to  sanction  the  wife's  disposition  of  the  principal 
of  her  separate  estate,  although  she  had  an  absolute  power  of 
appointment.  He  held  that  she  should  not  recover  back  from 
her  husband's  estate,  the  interest  on  her  property  which  she 
had  allowed  him  to  receive,  and  that  it  might  be  deemed  as 
used  for  her  maintenance.  The  temper  of  this  judge  towards 
these  benign  provisions  for  wives  and  children,  may  be  learned 
from  his  remark  that  it  was  against  common  right  for  a  wife  to 

O  O 

have  a  separate  property,  and  all  reasonable  intend  men  ts  and 
presumptions  were  to  be  admitted  against  her. 

In  the  next  case,  Norton  v.  Turvill,  2  P.  W.  144,  in  seven- 
teen hundred  and  twenty-three,  the  bond  of  the  wife,  though 
held  to  be  void  as  a  bond,  was  enforced  by  the  master  of  the 
rolls,  after  her  death,  against  the  husband  who  had  possessed 
himself  of  her  property.  It  would  seem  also  that  the  wife, 
by  will,  made  a  trust  to  pay  debts.  That  decision  has  no  ap- 
plication here. 

There  are  several  other  reported  cases,  from  seventeen  hun- 
dred and  twenty-eight  to  the  time  of  Ilulme  v.  Tenant,  where 
the  court  refused  to  decree  arrears  of  pin  money,  and  of  other 
income,  to  the  wife,where  the  husband  had  received  or  retained 
it,  at  the  same  time  supporting  the  wife  out  of  his  own  means. 

These  cases  were  generally  strained  against  the  wife,  from  a 
feeling  adverse  to  these  separate  estates;  which  feeling  at  this 
day  appears  strange  and  unaccountable. 
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I  pass  over  the  various  dicta  of  chancellors  and  masters  of 
the  rolls,  as  being  of  no  authority.  "We  are  now  looking  at 
decisions. 

In  Standford  v.  Marshall,  2  Atk.  69,  the  decision  charged 
the  income,  by  way  of  appointment.  In  Clerk  v.  Miller,  2 
Ibid,  379,  the  same  judge  would  not  charge  the  wife  on  her 
parol  promise. 

Allen  v.  Papworth,  1  Vesey  sen.  163,  was  an  appointment 
of  the  profits  merely,  and  made  on  a  bill  of  the  wife  seeking 
it.  On  the  other  hand,  in  JZlackwood  v.  Norris,  Cas.  Temp. 
Talbot,  43,  cited,  the  court  would  not  decree  a  fund  to  be  paid 
to  the  husband  on  the  wife's  consent  in  open  court,  it  being 
her  separate  personal  estate. 

In  Grigby  v.  Cox,  1  Vesey,  sen.  517,  tlie  decree  went  as  far 
as  to  hold  the  wife  to  perform  a  contract  of  sale  of  part  of  her 
trust  estate ;  yet  these  stopped  short  in  the  middle  of  the  prin- 
ciple established  ;  for  although  she  had  other  trust  estates,  the 
court  would  not  compel  her  to  charge  on  those  a  dower  right 
existing  on  the  one  sold,  and  which  wa»  in  the  way  of  making 
a  clear  title. 

In  PaiiUt  v.  Delaval.  2  Ibid,  663,  the  decision  was  on  the 
ground  ot  the  wife's  confirmation,  after  she  became  sole. 

In  Caverley  v.  Dudley,  3  Atk.  541,  the  grant  of  an  annuity 
was  held  beyond  the  wife's  power,  yet  it  was  upheld  as  a  loan 
to  her. 

These  were  all  the  reported  decisions  made  in  England  prior 
to  the  American  revolution. 

And  I  submit,  that  they  utterly  fail  to  establish  the  doctrine 
that  the  wife,  in  respect  of  her  separate  property,  could  deal 
with  it  as  a  feme  sole,  without  regard  to  the  mode  prescribed 
in  the  trust  instrument. 

The  cases  are  vacillating,  inconsistent  upon  the  very  princi- 
ples which  they  assert,  and  accompanied  with  repeated  decla- 
rations of  the  judges,  tending  still  farther  to  limit  their  effect. 

For  t'aese,  especially  as  to  the  power  over  her  real  estate,  T 
refer  to  Lord  Hardvvicke's  observations,in  Hezrle  v.  Greenbank9 
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I  Vesey,  sen.  298,  303  ;  Peacock  v.  Monk,  2  /faVf,  190  ;  and 
Paulet  v.  Delaval,  2  7foW,  668,  669. 

I  will  speak  of  the  subsequent  current  of  decisions  presently 

I  now  repeat  that  we  have  reached  the  period  when  the 
English  decisions  ceased  to  be  authority,  (properly  so  called,) 
in  this  state;  and  find  no  settled  law  which  will  sustain  the 
case  made  by  the  bill  in  this  cause.  And  there  is  no  adjudged 
case  charging  the  corpus  of  the  wife's  real  estate  with  a  debt 
incurred  by  her. 

Now  how  stands  this  question  on  the  weight  of  judicial  au- 
thority, as  res  Integra  here. 

And  first,  as  derived  from  English  jurisprudence.  We  have 
seen  lord  Hardwickc  going  to  a  great  length,  liaud  passibus 
cequis,  however  ;  for  he  hesitated,  and  at  times  drew  back. 

In  Hulme  v.  Tenant,  1  Bro.  O.  6.  16,  which  is  the 
great  English  decision  in  the  complainant's  favor,  lord  Thur- 
low  charged  upon  the  rents  and  profits  of  the  wife's  separate 
leasehold  estate,  the  amount  of  a  bond  which  she  had  signed 
with  her  husband.  He  refused  to  charge  even  the  income  of 
her  separate  freehold  estate.  His  predecessor,  lord  Bathurst, 
had  decided  against  any  charge. 

It  will  be  seen  that  this  case  is  no  authority  for  charging  the 
principal  of  the  wife's  estate  ,  but  is  directly  opposed  to  such 
a  charge. 

Lord  Thurlow's  doubts  as  to  the  whole  doctrine,  were  appa- 
rent in  Ellis  v.  Atkinson,  3  Bro.  C.  O.  347,  note  and  p.  56o. 
And  finally,  in  Pybus.v.  Smith,  3  Ibid,  340;  S.  C.  1  Vesey, 
189,  he  expressed  his  opinion  freely  and  strongly  against  the 
extent  to  which  the  cases  had  been  carried.  See  lord  Eldon'a 
account  of  it,  in  8  Vesey,  175,  and  11  Vesey,  221 

Then  we  have  lord  Alvanley  and  lord  Rosslyn,  at  a  later 
period,  holding  the  contrary  doctrine,  and  deciding  that  the 
power  of  appointment  must  be  strictly  pursued. 

These  decisions  were  Sockett  v.  Wray,  4  Bro.  C.  C. 
483;  Hyde  v.  Price,  3  Vesey,  437;  Milnes  v.  £usk,  2 
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id,  4S8 ;  Whistler  v.  Newman,  ±  Ibid,  129  ;  and  Mores  v. 
Huish,  5  Ibid,  692. 

So  that  immediately  after  lord  Thurlow's  time,  and  for  a 
period  of  fourteen  or  fifteen  years,  the  doctrine  of  the  English 
chancery  was  entirely  against  the  law  claimed  in  this  bill. 

Lord  Eldon  was  clearly  and  emphatically  against  the  doc- 
trine contended  for ;  although  he  seemed  finally  to  consider  it 
as  having  been  sustained  so  often,  as  to  be  established. 

Thus,  in  Sperling  v.  Rochfort,  8  Veseij,  175,  he  said  it  was 
impossible  to  know  the  result  on  the  cases  decided  ;  that  he 
wished  the  law  might  turn  out  for  the  protection  of  married 
women,  to  the  extent  in  which  it  was  represented  by  lord  Ross 
lyn,  in  Whistler  v.  Newman. 

In  Nantes  v.  Corrock,  9  Vesey,  188,  9,  he  says  that  Hulme 
v.  Tenant  was  "  a  prodigiously  strong  case  ;"  and  Pybus  v. 
Smith,  was  also  a  very  strong  case,  and  a  decision  much 
against  lord  Thurlow's  inclination.  And  he  says  lord  Thurlow 
went  no  further  than  the  rents,  not  against  the  estate  itself, 
and  clearly  not  against  her  person. 

In  Jones  v.  Harris,  9  Ibid,  497,  lord  Eldon  speaks  of  it  as 
an  open  question,  and  gives  good  reasons  why  the  law  should 
be  as  we  contend  it  is. 

In  Parkes  v.  White,  11  Ibid,  220,  221,  he  says  his  mind  is 
in  great  distraction  on  the  subject.  That  upon  principle  a  wo- 
man contracting  marriage,  loses  all  the  powers  she  had  as  a 
feme  sole.  And  lord  Thurlow  said  that  upon  true  principle, 
where  equity  allows  her  by  contract,  to  place  herself  in  the 
situation  of  feme  sole,  her  faculties  as  such,  the  nature  and  ex- 
tent of  them,  are  to  be  collected  from  the  terms  of  the  instru- 
ment making  her  such. 

Sir  William  Grant's  views  may  be  seen  in  Wagstaff  v. 
Smith,  9  Ves.  520 ;  and  Richards  v.  Chambers,  10  Ibid,  580. 
And  even  that  most  able  equity  jurist  was  led  by  the  misty  and 
confused  state  of  the  law,  growing  out  of  the  departure  from 
principle,  established  in  Hulme  v.  Tenant,  to  make  directly 
conflicting  decisions  upon  the  wife's  disposition  of  dividends  on 
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stock,  in  Hovey  v.  Blakeman,  cited  9  Ves.  524 ;  and  in  Stur- 
gis,  v.  Corp,  13  Ibid,  190. 

But  I  conclude,  that  the  rule  came  finally  to  be  settled  in 
England,  since  the  date  of  the  cases  cited,  that  in  equity,  in 
respect  of  her  separate  estate,  the  wife  may  act  as  a  feme  sole, 
unless  restricted  by  the  instrument  creating  it.  But  such  act, 
to  be  effective,  must  be  in  writing,  and  importing  an  obligation 
to  pay ;  and  operates  as  an  appointment,  and  not  as  a  contrast. 

It  is  needless  to  review  the  more  recent  cases  establishing 
these  doctrines.  They  never  have  received  the  sanction  of  the 
bar  in  England.  See  Mr.  Belt's  Not*  1,  to  1  Bro.  C.  C.  17. 

Mr.  Clancy,  in  his  treatise  on  the  Rights  of  Married, 
Women,  p.  341,  &c.,  after  stating  the  rule,  declares  that  'his 
own  opinion  is  against  any  change  being  permitted,  unless  the 
writing  expressly  appoints  it  to  be  paid  out  of,  or  charged  upon, 
her  separate  estate. 

Mr.  Roper,  and  his  learned  editor,  Mr.  Jacob,  were  evidently 
of  the  same  opinion :  2  Roper's  Husband  and  Wife,  by  Jocob, 
243,  note. 

And  some  very  recent  decisions  of  the  vice  chancellor  of 
England,  upon  the  provisions  introduced  into  settlements  in 
England,  in  order  to  obviate  as  far  as  practicable  the  injurious 
effect  of  these  decisions  upon  the  interests  of  married  women 
have  drawn  out  the  strong  and  open  animadversions  of  the 
profession.  See  6  London  Jurist,  part  2,  page  263 ;  8  Ibid, 
part  2,  382. 

The  gross  inconsistency  of  the  rule  as  established  there,  is 
strikingly  shown  by  this  illustration. 

"Where  the  wife  attempts  to  execute  the  express  powers  con- 
tained in  the  settlement,  whether  by  deed  or  will,  she  must 
pursue  the  terms  and  formalities  prescribed,  to  the  very  letter. 
And  the  house  of  lords  has  just  decided  there,  on  a  writ  of 
error,  against  the  validity  of  such  an  appointment  attempted  to 
be  made,  pursuant  to  a  power,  because  it  did  not  purport  to  be 
attested  by  her  in  the  presence  of  two  credible  witnesses,  (the 
settlement  prescribing  that  form  of  attestation,)  although  two 
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persons  had  signed  as  witnesses  in  the  ordinary  way :  Burdett, 
v.  Doe,  8  Lond.  Jur.  Reports,  1. 

Yet  in  the  same  court,  if  the  wife  had  signed  a  bond  without 
her  trustee  oilier  husband's  assent,  although  an  utter  nullity  of 
itself,  it  would  have  been  held  a  good  appointment,  and  if  large 
enough,  have  swept  her  whole  estate. 

Next,  in  the  state  of  New- York.  The  question  came  before 
chancellor  Kent,  in  Jacques  v.  Methodist  Episcopal  Church,  3 
John.  Chan.  It.  77 ;  who,  after  a  most  able  and  thorough  ex- 
amination of  the  authorities  and  the  principles  applicable  to 
the  point,  held,  that  a  feme  covert,  in  respect  of  her  separate 
property,  is  to  be  considered  as  a  feme  sole,  only  to  the  extent 
of  the  power  given  to  her  by  the  marriage  settlement. 

The  decree  of  this  most  learned  and  upright  judge  was  re- 
versed by  a  large  majority  of  the  court,  in  the  court  for  the 
correction  of  errors,  17  John.  548 ;  and  to  the  extent  of  the 
facts  involved,  she  was  held  enabled  to  act  as  a  feme  sole.  As 
this  decision  is  the  foundation  of  all  the  law  to  this  effect, 
which  is  found  on  this  side  of  the  Atlantic,  I  beg  to  dwell  upon 
it  somewhat  at  large. 

The  case  was  this.  Jacques  married  a  lady  of  large  estate, 
who  had  been  accustomed  to  an  expensive  style  of  living.  Pre- 
vious to  the  marriage,  her  property  was  settled  in  the  usual 
form,  to  her  separate  use,  and  with  absolute  power  of  appoint- 
ment by  deed  or  will.  During  the  coverture,  she  required  the 
same  style  of  living  to  be  kept  up ;  her  husband  paid  those  ex- 
penses, and  she  suffered  him  to  receive  and  appropriate  to  his 
use,  some  portions  of  her  income,  and  one  considerable  item  of 
the  personal  property  settled  upon  her.  On  her  death  she  left 
QO  issue,  and  appointed  one  third  of  her  property  to  the  Meth. 
}dist  church,  one  third  to  her  husband,  Jacques,  and  one  third 
so  her  collateral  relatives.  The  contest  in  the  suit,  arose  upon 
the  claim  of  Jacques  to  retain  what  his  wife  had  bestowed  upon 
him  in  her  life-time. 

Having  in  view  the  constitution  of  the  court  of  final  resort  in 
the  state  of  New- York,  many  of  the  judges  being  laymen ;  il 
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is  not  unjust  to  infer  that  the  peculiar  circumstances  of  that 
case,  had  a  decisive  influence  upon  the  result.  Indeed,  we  find 
the  chief  justice  himself  adverting  to  those  circumstances  in 
strong  terms,  {p.  581,)  and  speaking  of  the  extreme  hardship 
of  throwing  upon  Jacques  the  charge  of  his  wife's  expensive 
equipage  and  establishment.  We  see  also  a  spice  of  lord  Mac- 
clesfield's  hostility  to  these  inventions  of  equity,  in  the  opinions 
of  the  chief  justice,  and  of  judge  Platt.  The  former  confesses 
that  his  partialities  in  favor  of  marriage  settlements,  are  not 
strong.  He  thinks  the  iron  rule  of  the  common  law,  the  best 
adapted  to  promote  the  tranquility  and  happiness  of  the  married 
state. 

Judge  Platt  is  still  more  emphatic  in  his  administration  of  the 
lethean  despotism  of  the  old  rule  of  law,  and  he  laments  over 
the  introduction  of  marriage  settlements,  and  the  "amphibious 
character"  thereby  given  to  the  wife,  (page  583.) 

I  will  not  pursue  the  remarks  of  that  judge,  which,  I  say  it 
with  regret,  are  creditable  neither  to  his  head  or  his  heart.. 

I  can  say  with  confidence,  that  having  in  view  the  peculiar 
hardship  of  that  case,  the  constitution  of  the  court  itself,  and 
the  powerful  hostility  of  the  two  judges  who  read  opinions,  to 
the  whole  system  of  marriage  settlements;  it  ought  not  to  be 
deemed  an  authority,  out  of  New-York,  as  against  the  unan- 
swerable judgment  of  chancellor  Kent. 

The  decision  in  Jacques  has  been  followed  in  that  s,tate,  ins 
the  North  American  Coal  Company  v.  Dyett,  7  Paige,  9,, 
and  recognized  in  Gardner  v.  Gardner,  7  Ibid,  115. 

Chancellor  "Walworth,  of  course,  assumed  the  case  of  Jacques^ 
to  be  settled  law,  and  decided  the  case  of  Dyett  accordingly,, 
without  any  examination  of  the  subject  upon  principle.  I  ap- 
prehend  that  if  he  had  adverted  to  two  considerations,  viz.  that; 
the  case  of  Jacques  was  one  of  administration  after  the  death 
of  the  wife,  (see,  2  Story's  Eq.  s.  1898,  note  1,)  and  that  few- 
even  of  the  modern  English  cases,  had  gone  the  length  oi 
charging  the  capital  of  the  wife's  real  estate  ;  he  would  hava 
come  to  a  different  conclusion. 
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At  all  events,  chancellor  "Walwortli  lias  not  given  the  sanc- 
tion of  his  own  judgment  to  the  principle  involved  in  the  final 
decision  of  Jacques  v.  The  Methodist  Church. 

Therefore,  when  this  honorable  court  shall  look  to  the  state 
of  New- York  for  authority  on  this  point,  it  will  find  on  one  side 
the  decision  of  the  court  of  errors,  and  on  the  other  the  great 
and  decisive  weight  of  chancellor  Kent's  judgment  in  the  same 
case.  And  that  he  still  entertains  the  same  opinion,  see  2  KenCs 
Com.  164  ft?  166,  2d  edition. 

In  answer  to  the  narrow  views  expressed  by  the  common  law 
judges  in  Jacquds  case,  in  17  Johnson,  I  beg  to  refer  to  por- 
tions of  chancellor  Kent's  opinion  in  the  satne  case  when  before 
him,  in  3  John.  Chan.  B. 

At  page  88,  he  says,  "  These  marriage  settlements  are  made 
to  secure  to  the  wife,  and  her  offspring,  a  certain  support  in  eve- 
ry event,  and  to  guard  her  against  being  overwhelmed  by  the 
misfortunes,  or  unkindness,  or  vices  of  the  husband.  They 
usually  proceed  from  the  prudence  and  foresight  of  friends,  or 
the  warm  and  anxious  affection  of  parents.  If  fairly  made, 
they  ought  to  be  supported,  according  to  the  true  intent  and 
spirit  of  the  instrument  by  which  they  are  created  ;  and  I  am 
very  unwilling  to  admit  that,  notwithstanding  the  cautious  lan- 
guage of  this  settlement,  the  wife  was  to  be  deemed  to  have 
ibsolute  dominion  over  the  property  as  a  feme  sole,  and  not 
bound  by  the  prescribed  form  of  disposition.  ^ 

"  A  court  of  equity  will  always  carry  the  intention  of  these 
settlements  into  effect,  when  that  intention  is  explicit  and  cer- 
tain. The  court  will  not  suffer  the  grant  to  be  defeated,  or  the 
intention  of  the  settlement  to  fail.  This  is  the  general  principle 
that  pervades  the  cases,  however  discordant  they  may  be  in  the 
application  of  their  doctrines,  or  however  perplexingly  subtle 
in  their  distinctions.  Now,  if  the  meaning  of  the  settlement 
in  this  case  was,  that  the  wife  could  only  dispose  of  her  estate, 
real  or  personal,  by  deed  or  will,  or  bar  herself  of  the  rents,  is- 
sues and  profits,  by  her  receipts,  how  can  the  court  uphold  the 
hnsband  in  setting  up  a  parol  disposition,  or  gift  ?" 
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Again,  "  if  the  instrument  contains  a  prescribed  form  of  dis 
position,  I  do  not  see  why  it  is  not  as  available  as  if  the  deed 
contained  a  proviso  against  any  other  mode  of  disposition ;  it 
is  a  question  of  intention  and  construction,  merely." 

At  page  90,  he  says,  "  the  intention  evidently  was,  in  this,  as 
it  is  iu  most  other  cases  of  property  settled  to  a  married  wo 
man's  separate  uso,  that  the  interest  should  be  unalaenable,  ex- 
cept in  the  mode  provided.  Then  why  should  not  the  court 
give  effect  to  that  intention  ?  There  is  no  sufficiently  uniform 
and  unruffled  current  of  authority  to  prevent  it." 

He  says,  lord  Thurlow  admits,  again  and  again,  that  the  wife 
has  no  power  over  the  estate  but  what  the  instrument  gave 
her ;  and  this  is  a  doctrine,  intelligible,  just  and  sound.  And 
he  asks,  "  Why  then  may  we  not  decide  according  to  sound 
principle,  and  place  the  rights  of  the  wife  on  a  safe  and  durable 
foundation  2"  A  question  which  is  humbly,  but  most  emphati 
cally  addressed  to  this  court,  where  the  point  is  open  and  where 
every  consideration  of  justice  in  the  particular  case,  prompts 
your  excellency  to  sustain  chancellor  Kent's  decision. 

Finally,  at  page  113,  the  chancellor  concludes  thus :  "  I  ap- 
prehend we  may  conclude  (though  I  do  it  with  unfeigned  diffi- 
dence) that  the  English  decisions  are  so  floating  and  contradic- 
tory, as  to  leave  us  the  liberty  of  adopting  the  true  principle  of 
these  settlements.  Instead  of  holding  that  the  wife  is  a  feme 
sole  to  all  intents  and  purposes,  as  to  her  separate  property,  she 
ought  only  to  be  deemed  a  feme  sole  sub  modo,  or  to  the  ex- 
tent of  the  power  clearly  given  by  the  settlement  Instead  of 
maintaining  that  she  has  an  absolute  power  of  disposition,  un 
less  specially  restrained  by  the  instrument,  the  converse  of  the 
the  proposition  would  be  more  correct,  that  she  has  no  powoi 
but  what  is  specially  given,  and  to  be  exercised  only  in  the  mode 
prescribed,  if  any  such  there  be.  Her  incapacity  is  general ;  and 
the  exception  is  to  be  taken  strictly,  and  to  be  shown  in 
every  case,  because  it  is  against  the  general  policy  and  im- 
memorial doctrine  of  law.  These  very  settlements  are  intend- 
ed  to  protect  her  weakness  against  her  husband's  power,  and 
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her  maintenance  against  his  dissipation.  It  is  a  protectior 
which  the  court  allows  her  to  assume,  or  her  friends  to  give 
and  it  ought  not  to  be  rendered  illusory.  The  doctrine  rum 
through  all  the  cases,  that  the  intention  of  the  settlement  is  to 
govern,  and  that  it  must  be  collected  from  the  terms  of  the  in- 
strument. "When  it  says  she  may  appoint  by  will,  it  does  not 
mean  that  she  may  likewise  appoint  by  deed ;  when  it  permits 
her  to  appoint  by  deed,  it  cannot  mean,  that  giving  a  bond,  or 
note,  or  a  parol  promise  without  reference  to  the  property,  or 
making  a  parol  gift,  is  such  an  appointment.  So,  when  it  say? 
that  she  is  to  receive  from  her  trnstee  the  income  of  her  pro 
perty,  as  it  from  time  to  time  may  grow  due,  it  does  not  mean 
that  she  may,  by  anticipation,  dispose  at  once  of  all  that  in- 
come. Such  a  latitude  of  construction  is  not  only  unauthorized 
by  the  terms,  but  it  defeats  the  policy  of  the  settlement,  by  with- 
drawing from  the  wife  the  protection  it  intended  to  give  her." 

The  whole  case  of  Jacques  will,  I  doubt  not,  receive  a  care 
ful  examination,  and  I  therefore  refrain  from  further  quotations. 

In  one  other  state,  Alabama,  that  case  as  finally  decided,  has 
been  followed,  so  far  as  to  charge  the  wife's  separate  estate  with 
ft  debt  incurred  for  her  use  and  the  use  of  such  estate,  and  for 
which  the  note  or  bond  of  the  husband  and  wife  was  executed 
to  the  creditor :  Forrest  v.  Robinson,  4  Porter's  12,  44 ;  Sad- 
ler v.  Houston,  Hid,  208. 

On  the  other  hand,  in  several  of  the  states,  (the  decisions  of 
the  courts  in  which  are  held  in  the  highest  estimation  abroad,) 
and  in  all  the  other  states  in  which  the  question  has  been  ex- 
amined upon  principle,  the  decisions  have  corresponded  with 
that  of  chancellor  Kent. 

First  in  order  of  time,  it  received  a  most  elaborate  examina- 
tion by  the  chancellors  in  South  Carolina,  in  Ewing  v.  Smith, 
3  Dess.  Eq.  E.  417,  453,  455,  462,  in  February,  eighteen  hun- 
dred and  eleven. 

There  a  large  estate  was  secured  to  the  wife  by  settlement, 
to  be  for  her  sole  and  absolute  use,  on  her  surviving,  and  sub- 
ject to  her  appointment  by  will. 
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The  debt  was  a  joint  bond  of  husband  and  wife,  with  the 
sanction  of  one  trustee,  given  for  goods  supplied  for  the  use  of 
the  family,  and  in  part  for  the  use  of  the  trust  property.  (For 
negroes,  &c.  See^.  464.) 

It  was  agreed  by  all  the  judges,  to  be  a  separate  estate,  and 
as  subject  to  disposal,  as  if  in  her  possession. 

Chancellor  Dessaussure  decreed  payment  out  of  the  separate 
estate,  on  a  bill,  after  the  husband's  death.  This  was  reversed 
by  the  court  of  appeals. 

See  the  clear  and  convincing  opinion  of  chancellor  Waties, 
(for  thirty  years  an  eminent  Judge  in  South  Carolina,)  at  p.  456. 

Chancellor  Gaillard  in  a  short  opinion,  says,  "the  decree  be- 
low was  conformable  to  the  late  English  decisions,  but  the  case 
is  res  integra  in  this  country,  and  to  sanction  the  principle  in 
the  extent  it  is  laid  down  in  those  decisions,  would  be  to  defeat 
the  great  object  of  marriage  settlements,  the  protection  of  the 
property  for  the  wife  and  children." 

Chancellor  Dessaussure  retained  his  opinion,  feeling  controll- 
ed by  the  English  cases.  And  one  other  chancellor  concurred 
with  him ;  but  the  levity  of  his  short  opinion  detracts  much 
from  its  respectability. 

This  decision  has  been  adhered  to  ever  since,  in  South  Ca- 
rolina. 

I  should  mention,  that  a  case  of  Carter  v.  Eveleigh,  reported 
in  4  Dess.  was  decided  before  that  of  JEwing  v.  Smith,  and  was 
referred  to  by  chancellor  Dessaussure,  in  his  opinion  in  th<» 
latter  case.  r 

In  Watson  v.  Cheshire,  1  McCortfs  Chan.  It.  233,  241, 
there  was  an  attempt  to  charge  the  separate  estate  of  the  wife 
with  the  amount  of  a  note  which  she  had  signed  with  her  hus 
band,  for  his  debt.  The  court  held  that  her  estate  was  nol 
bound. 

In  Magwood  v.  Johnston,  1  HiWs  Chan.  It.  228,  231,  the 
jame  doctrine  was  held  as  in  Ewing  v.  Smith,  and  the  latter 
lecision  approved. 

In  Robinson  v.  Darts  Executor's,  C.  W.  Dudley's  Eq.  R, 
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128,  131,  in  eighteen  hundred  and  thirty-eight,  the  principle 
was  again  applied,  that  the  wife  has  no  right  to  charge  or  dis 
pose  of  her  separate  estate,  even  with  the  consent  of  her  hus 
band  and  trustee,  unless  it  is  otherwise  provided  by  the  terms 
of  the  settlement.  Chancellor  Harper  says,  that  Ewing  v.  Smith 
has  been  followed  ever  since  ;  and  in  reference  to  Ilulme  v. 
Tenant,  he  says,  in  this  respect  the  English  decisions  seem  to 
make  an  exception  to  the  general  doctrine. 

In  eighteen  hundred  and  forty,  in  the  case  of  Clark  v.  Ma. 
Jcenna,  Cheves9  Eq.  J2.  163,  all  the  previous  cases  in  South  Ca 
rolina  were  approved.  There,  on  a  trust  by  which  the  wife's 
separate  property  was  made  expressly  liable  for  her  own  debts 
and  contracts,  it  was  charged  with  a  debt  of  her's,  contracted 
for  necessaries.  The  chancellor  says,  that  the  power  over  the 
separate  estate  must  be  derived  solely  from  the  instrument  con 
ferring  it. 

In  Pennsylvania,  the  question  arose  in  Lancaster  v.  Dolan, 
1  jRawle,  231,  where  the  wife,  having  a  separate  real  estate,  for 
her  sole  use  for  life,  and  with  no  clauses  restraining  her  dispo- 
sition of  it,  mortgaged  it  with  her  husband,  the  mortgage  reci- 
t:ng  that  it  was  for  their  joint  debt.  The  court  decided  against 
the  charge,  and  held  that  a, feme  covert,  in  respect  of  her  sepa 
rate  estate,  is  to  be  deemed  a. feme  sole,  only  to  the  extent  of  thu< 
power  clearly  given  by  the  instrument  by  which  the  estate  is 
settled,  and  has  no  right  of  disposition  beyond  it.  The  judg- 
ment of  the  court  was  unanimous. 

Chancellor  J.  Gibson  says,  the  English  cases  since  our  decla- 
ration of  independence,  have  unsettled  everything ;  and  that 
they  had  better  retain  the  old  principle.  That  he  is  unwilling 
to  follow  the  case  of  Jacques  v.  TJie  Methodist  ChurcJi;  and 
that  the  English  cases  are  so  floating  and  contradictory,  as  to 
leave  them  at  liberty  to  adopt  the  true  principle  of  those  settle- 
ments. And  that  she  has  no  power  but  what  is  expressly 
given. 

So  in  Tennessee.  It  was  decided  in  Morgan  v.  Elam,  4 
Merger's  12.  375,  in  eighteen  hundred  and  thirty-three,  that 
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the  power  of  a  married  woman  over  her  separate  estate,  does 
not  extend  beyond  the  plain  meaning  of  the  deed  creating  the 
estate  ;  and  she  is  therefore  to  be  considered  a  feme  sole,  in  re- 
lation to  the  estate,  only  so  far  as  the  deed  has  expressly  con- 
ferred on  her  the  power  of  acting  as  a  feme  sole. 

And  when  a  particular  mode  or  manner  is  pointed  out  for  the 
disposition  of  the  separate  estate  of  a  married  woman,  she  can- 
iiot  dispose  of  it  in  any  other  way. 

The  English,  New- York  and  South  Carolina  cases  were  ex- 
amined, and  the  court  held  the  above  points,  after  a  very  full 
and  able  argument  at  bar,  and  by  the  judges. 

Judge  Green,  p.  445,  says,  "  if  these  marriage  settlements 
are  supported  at  all,  they  ought  to  be  supported  according  tc 
their  plain  sense,  and  the  manifest  intention  of  the  grantor. 
That  it  is  a  mockery  to  talk  about  supporting  a  conveyance, 
and  at  the  same  time  give  it  such  a  construction  as  will  allow 
a  disposition  to  be  made  of  the  estate,  which  it  was  the  mani- 
fest intention  of  the  grantor  to  guard  against."  He  says  of 
Judge  Platt's  argument  in  the  case  of  Jacques,  17  John.  583, 
"  that  it  is  as  defective  in  morals,  as  it  is  in  sound  legal  princi- 
ples." And  see  chief  justice  Catron's  opinion,  at  p.  450. 

The  same  point  had  been  previously  decided  in  the  court  of 
chancery  in  Tennessee,  in  the  case  of  Brantley  v.  Brantley. 
See  4  Yerger,  447,  450,  451,  where  it  is  cited. 

To  these  authorities  against  the  rule  of  the  late  English 
cases,  I  may  safely  add  the  opinion  of  Mr.  justice  Story,  and 
of  chancellor  Bland,  in  Maryland.  See  2  Story's  Eq.  sec. 
1400 ;  Helms  v.  Franciscus,  2  Eland's  Chan.  R.  562. 

Now,  I  submit  with  the  utmost  confidence,  that  the  vast  pre- 
ponderance of  judicial  authority,  is  decisively  and  strongly 
against  extending  to  a  wife  having  a  separate  estate,  any  powei 
as  &  feme  sole,,  other  than  that  expressly  granted  by  the  instru- 
ment creating  the  estate. 

In  England,  we  have  the  great  names  of  Thurlow  and  El- 
don,  of  Bathurst,  Alvanley  and  Longborough,  with  the  uni- 
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form  expression  of  the  profession,  against  the  doctrines  of  Mao- 
clesfield  and  Talbot,  and  the  uncertain  policy  of  Hardwicke. 

In  New- York,  the  powerful  authority  of  chancellor  Kent 
stands  opposed  to  two  common  law  judges,  carrying -with  them 
their  peculiar  court  of  last  resort. 

Alabama  has  followed,  reposing  on  that  decision  ;  while  the 
courts  of  Pennsylvania,  South  Carolina  and  Tennessee,  inves- 
tigating the  question  on  principle,  have  steadily  held  to  the  con- 
trary opinion. 

To  these  add  the  judgments  of  judge  Story  and  chancellor 
Bland,  and  the  whole  presents  a  most  imposing  array  of  legal 
character  and  authority  in  favor  of  the  rule  of  common  sense, 
and  the  only  rule  which  can  carry  out  the  benign  intents  of 
these  invaluable  provisions  for  the  widow  and  the  orphan. 

Why  should  a  different  rule  be  adopted  in  New-Jersey  ? 

You  will  not  suffer  a  married  woman  to  part  with  her  free- 
hold, except  with  the  assent  of  her  husband,  and  on  a  private 
examination  before  an  officer.  You  permit  her  friends  to  made 
what  they  fondly  deem,  a  more  secure  and  infallible  provision 
for  her,  by  means  of  a  settlement  and  a  separate  estate.  With 
what  reason  or  justice  can  you  declare  that  she  may  charge, 
aliene  and  destroy  that  provision,  without  the  knowledge  or 
sanction  of  her  husband,  or  even  her  trustee,  and  in  virtual  de- 
fiance of  the  mode  of  disposal  which  the  settlement  prescribes  ? 

If  such  be  the  law,  then,  indeed,  in  the  language  of  one  of 
the  judges  whose  opinion  I  have  quoted,  are  these  settlements  a 
mockery.  Nay,  they  are  worse ;  they  are  a  delusion  and  a 
snare,  by  which,  under  the  garb  of  entire  protection,  the  riglita 
of  the  wife  are  deprived  of  the  safeguards  of  the  common  law, 
and  exposed  to  the  pillage  of  the  artful,  and  unprincipled  specu- 
lators. They  rob  her  of  the  benefit  of  her  husband's  counsel 
in  dealing  with  strangers,  and  leave  her,  unaided  and  friendless, 
to  all  the  impositions  so  commonly  pratised  on  the  confiding 
and  unwary. 

And  to  accomplish  all  this,  you  are  asked  to  discard  all  well 
Mittled  principles  of  law.  You  are  to  establish  as  a  rule,  that  if 
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a  married  woman  with  a  separate  estate,  contracts  a  debt,  the 
law  must  imply  that  she  intended  to  pay  it  out  of  such  estate, 
and  construe  it  into  an  appointment  accordingly;  although  the 
instrument  declares  she  shall fonly  appoint,  by  writing  under 
seal.  And  yet,  as  if  frightened  with  the  consequences  of  so  bold 
a  proposition,  you  are  to  stop  short,  when  half  way  in  its  appli- 
cation, and  refuse  to  make  any  debt  or  appointment  which  is 
not  evidenced  by  a  writing,  importing  an  obligation  to  pay. 
No  reported  case  has  yet  gone  the  length  of  establishing  a 
charge  short  of  such  a  writing,  and  many  cases  have  expressly 
decided  against  it.  Yet  the  moment  you  lose  sight  of  the  mode 
of  appointment  prescribed  in  the  trust  instrument,  and  suifer 
the  wife  to  act  in  respect  of  the  separate  estate,  regardless  of 
that  mode,  there  is  no  reason  or  principle  that  will  not  give 
effect  to  her  parol  and  implied  engagements,  as  well  as  to 
those  in  writing  and  in  express  terms, 

The  only  way  of  avoiding  these  inconsistencies,  and  the  im- 
practicable subtleties  of  the  English  cases  on  the  subject,  is 
steadily  to  adhere  to  the  legal  and  reasonable  ground  which  I 
have  attempted  to  sustain ;  and  to  hold  that  equity,  in  enlarging 
the  capacity  of  a  married  woman  in  respect  of  her  separate 
estate,  proceeds  exclusively  upon  the  basis  of  the  powers  con- 
ferred on  her  by  the  deed  or  will  creating  it,  gives  effect  to  such 
powers,  and  to  those  alone,  and  in  every  other  respect  leaves 
her  under  the  disabilities  of  the  common  law.  Equity  is  called 
upon  to  interfere  by  such  deed  or  will,  and  to  the  extent  of  such 
powers ;  and  it  would  be  an  assumption,  almost  an  usurpation, 
to  interfere  beyond  the  powers  themselves. 

III.  The  trust  in  Mrs.  Hedden's  marriage  settlement,  limited 
her  control  over  the  estate  to  two  specified  modes  of  appoint, 
ment,  viz.  by  her  last  will  and  testament,  and  by  a  writing 
under  her  hand  directing  and  appointing  a  conveyance. 

The  trustee  was  to  convey  the  property  pursuant  to  such  a 
writing,  and  in  no  other  manner.  And  she  could  in  no  other 
nanner  convey  or  control  it. 

She  was  to  be  permitted  to  receive  the  rents  and  profits  to  her 
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own  use,  and  those  only  from  time  to  time,  as  they  accrued ; 
so  that  she  could  not,  even  by  that  appointment  in  writing, 
anticipate  them. 

But  as  to  the  principal,  the  corpus  of  the  estate,  sne  was 
powerless,  except  in  the  two  prescribed  modes.  If  she  had  died 
without  any  will  or  appointment,  her  estate  would  have  gone 
as  if  no  settlement  had  been  made. 

The  previous  paragraph  in  the  instrument,  by  which  her 
husband  covenanted,  contains  no  grant  of  power.  The  opera- 
tive words  are  those  contained  in  the  declaration  of  the  trust; 
and  those  I  have  stated. 

Thus  the  expressed  intention  of  this  settlement  plainly  and 
unequivocally  forbids  such  a  disposal  of  the  estate  as  that  at- 
tempted to  be  enforced  in  this  suit. 

If  I  am  sustained  in  my  second  point,  the  court  will  have  no 
occasion  to  go  further. 

IY.  If,  however,  the  court  shall  deem  it  proper  to  adopt  the 
extreme  doctrines  of  the  New- York  and  modern  English  cases, 

O  t 

still  the  complainant  does  not  bring  his  case  within  the  princi- 
ples established. 

1.  The  whole  extent  of  the  case  made  by  the  recitals  and 
proof  which  form  the  complainant's  evidence,  is  simply  a  loan 
of  five  thousand  five  hundred  dollars  to  Mrs.  Hedden,  without 
any  express  promise  to  pay. 

The  testimony  is  conclusive,  that  four  thousand  five  hundred 
dollars  of  it  was  borrowed  to  pay  for  the  purchase  of  the  lease- 
hold. And  as  to  the  rest,  the  proof  is  not  clear ;  and  as  the 
'complainant  claims,  it  only  shows  a  loan  of  one  thousand  dol- 
lars to  improve  the  property  bought  with  the  loan  of  four  thou- 
sand five  hundred  dollars. 

Therefore  it  is  not  proved  that  any  of  the  five  thousand  five 
hundred  dollars  went  for  the  benefit  of  Mrs.  Hedden's  separate 
estate ;  or  that  any  of  it  was  lent  upon  the  credit  of  any  of  such 
estate,  or  upon  the  credit  of  any  estate,  save  the  premises 
mortgaged. 

The  most  latitudinarian  cases  yet  decided,  require  proof  of 
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one  or  the  other.     A  mere  general  debt,  has  never  been  made 
a  charge. 

For  this  law  I  refer  to  chancellor  "Walworth,  in  the  case  of 
Dyett,  before  cited,  7  Paige,  9,  and  in  Gardner  v.  Gardner,  7 
Ibid,  116,  119.  Also,  Clancy's  Rights  of  Women,  and  2  Story's 
Eq.  s.  1398. 

(1.)  As  to  the  loans  being  for  the  benefit  of  her  property. 

The  separate  estate  existed  fifteen  years  before  the  loan.  It 
was  specific,  and  there  was  no  provision  for  reinvestment. 

The  leasehold  bought  by  Williams,  the  trustee,  with  the 
money  lent,  was  no  part  of  such  estate,  and  could  not  benefit 
it.  It  was  a  speculation,  an  adventure,  not  authorized  by  the 
trust,  and  which  could  not  be  grafted  upon  it. 

It  is  absurd  to  say,  that  a  loan  to  her  trustee,  or  even  to  her- 
self, for  the  purpose  of  speculating  in  real  estate  never  before 
owned  by  her,  was  for  the  use  of  her  separate  estate. 

The  case  of  Magwood  v.  Johnson,  1  HiWs  Ch.  R.  228,  shows 
that  to  make  a  charge  on  that  ground,  the  loan  or  debt  must  be 
•to  promote  the  objects  of  the  trust. 

The  one  thousand  dollars  lent  to  improve  the  speculation  i? 
no  different,  because  the  whole  affair  was  unwarranted  and  nol 
within  the  trust,  and  the  complainant  was  cognizant  of  the 
tvhole. 

(2.)  There  is  no  such  thing  as  a  personal  liability,  resting  on 
a  married  woman  by  reason  of  her  acts  in  reference  to  her  sep 
arate  estate :  or  on  her  other  property  which  was  not  within  the 
trust  or  a  part  of  such  separate  estate:  %  Story's  Eq.  s.  1397, 
Jones  v.  Harris,  9  Vesey,  486 ;  Lee  v.  Muggeridge,  I  Ves.  and 
Beames,  118. 

(3.)  The  whole  liability  ever  set  up  against  her,  is  against 
ner  separate  estate,  as  such ;  and  operates,  not  as  a  contract,  but 
is  a  direction  or  appointment  of  the  estate :  2  Story's  Eq.  s. 
1399 ;  14-01 ;  Field  v.  Sowle.  4  Russell,  112 ;  Tuttett  v.  Arm- 
strong,  7  Lond.  Jur.  Rep.  601.  603. 

(4.)  It  follows  that  there  must  be  an  express  charge  upon  the 
estate,  or  one  implied  from  the  nature  of  the  liability :  2  Story's 
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Eq.  627,  s.  1399.  "We  have  seen  that  here  none  can  be  implieo 
from  the  application  of  the  loan. 

(5.)  The  only  express  charge  in  this  case  is  the  mortgage, 
and  limited  to  the  leasehold  purchased  with  the  loan.  And  the 
very  fact  of  taking  an  express  and  specific  lien  on  that  property, 
entirely  repels  and  precludes  the  idea  of  any  implied  charge  on 
other  property.  If  any  other  were  intended,  it  would  have  been 
taken,  and  the  other  property  relied  upon,  included  in  this  01 
another  mortgage. 

(6.)  No  charge  upon  the  separate  estate  of  a  married  woman 
has  ever  yet  been  implied,  except  from  some  writing  signed  by 
her,  and  importing  an  agreement  to  pay,  and  which  can  only 
be  carried  into  effect  upon  her  separate  estate. 

This  appears  abundantly  by  the  authorities :  2  Roper's  H. 
and  Wife,  ly  Jacob,  235,  238,  243,  note.  In  Duke  of  Bolton 
v.  Williams,  2  Vesey,  138,  and  Jones  v.  Harris,  9  Ibid,  486, 
it  was  illustrated  clearly.  The  attempt  to  create  an  express 
charge  for  annuities  failed,  because  of  some  statutory  defect, 
and  the  argument  was,  that  the  wife  had  acknowledged  the 
receipt  of  money,  and  had  shown  in  writing  an  intention  tc 
charge  it  upon  her  separate  estate.  The  court,  in  each  case, 
decided  against  the  charge. 

So  in  Gardner  v.  Gardner,  the  wife  was  joint  guardian 
with  her  husband,  and  she  had  received  and  spent  certain 
moneys  of  the  ward.  When  she  and  her  husband  were 
removed  from  the  trust,  this  deficiency  was  paid  out  of  her  sep- 
arate estate.  Yet  she,  as  administratrix  of  her  husband,  was 
allowed,  as  against  his  next  of  kin,  to  take  that  amount  from 
his  assets. 

If  such  is  the  doctrine  in  New- York,  where  the  courts  have 
proceeded  so  far  on  this  subject;  we  surely  may  expect  its 
application  in  this  case,  where  there  is  no  written  charge,  no 
promise  to  pay,  not  even  a  recognition  of  a  debt,  except  in  the 
direction  to  specifically  secure  it  by  a  mortgage. 

In  Tullett  v.  Armstrong,  7  London  Jur.  R.  601,  603,  July 
fifth,  eighteen  hundred  and  forty-one,  lord  Langdale,  master  of 
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the  rolls,  held  the  point  precisely  in  the  language  which  I  have 
stated,  and  refused  to  charge  the  separate  estate. 

(7.)  A  loan  to  a  married  woman,  without  her  writing  for  its 
payment,  stands  upon  the  same  footing  as  any  general  debt 
made  by  her.  Her  general  debts  are  not  a  charge  upon  her 
separate  estate. 

I  refer  to  the  cases  last  cited,  and  Clancy  ',  341,  &c.;  2  Story's 
Eq.  s.  1398  and  1400. 

Judge  Story  there  says,  that  her  separate  property  is  not  in 
equity  liable  for  the  payment  of  her  general  debts,  or  her  gen- 
eral personal  engagements.  And  that  it  is  new  expressly  es- 
tablished, that  such  property  cannot  be  charged  with  her  general 
pecuniary  engagements. 

(8.)  The  separate  estate  of  Mrs.  Hedden  was  and  is  exclusively 
real  estate.  And  no  direction  or  appointment  of  hers  could 
affect  or  incumber  it,  unless  it  were  in  writing,  and  signed  by 
her,  as  required  by  the  statute  of  frauds. 

It  is  to  operate  as  a  charge  or  lien,  and  this  creates  a  direct 
interest  in  lands,  if  it  be  availing  at  all:  Elmer's  Digest,  216? 
s.  14,  act  of  November,  1794;  2  Roper,  243  n.  and^^n.\ 
Nantes  v.  Corrock,  9  Ves.  182  ;  Peacock  v.  Monk,  2  Ves.  sen. 
190,  where  lord  Hardwicke  decided  that  the  wife's  separate  real 
property  was  not  bound.  And  see  also  Hearle  v.  Greenbanky 
1  lUd,  298,  303  ;  and  Paulett  v.  Delaval,  2  Ibid,  668,  669. 

(9.)  In  this  case,  assuming  the  debt  to  have  been  Mrs.  Hed- 
den's,  the  complainant  took  from  her  a  mortgage  on  the  property 
and  "Williams'  bond.  No  obligation  to  pay  would  rest  upon  a 
feme  sole  borrowing  money,  and  thus  securing  it  ;  and  Mrs. 
Hedden  can  be  no  worse  off  than  if  she  had  been  sole. 

The  whole  mortgage  was  given  in  the  state  of  New  York  ; 
and  without  an  express  covenant  to  pay,  or  a  bond,  the  mort- 
gagee is  confined  to  the  lands  mortgaged  for  his  remedy  : 
Salisbury  v.  Phillips,  10  John.  57;  1  Rev.  Statutes  of  N.  7". 
738,  s.  139,  declaring  the  law,  and  extending  it  to  grants. 

The  loan  here  was  on  the  credit,  solely  and  exclusively,  of 
the  mortgaged  premises.  And  the  authorities  on  the  ques- 
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tion  are  decisive,  that  you  cannot  imply  an  intention  to  charge 
one  property,  where  there  is  an  express  intent  shown  to  charge 
other  property.  See  2  .Roper,  236,  7 ;  and  the  annuity  cases 
before  cited  in  2  Ves.  138,  and  9  Hid,  486. 

Here  it  is  precisely  as  if  Mrs.  Hedden  had  taken  a  deed  of 
the  lot  to  her  trustee,  subject  to  a  prior  mortgage. 

]STo  case  has  ever  charged  a  married  woman  with  an  implied 
assumpsit  of  a  debt ;  still  less  a  debt  previously  contracted. 
Such  was  this  debt,  as  indisputably  proved  by  the  answer  and 
testimony.  Instead  of  its  being  proved  that  the  loan  was  made 
on  the  credit  of  Mrs.  Hedden's  separate  estate,  the  contrary  is 
proved,  that  it  was  a  loan  for  speculation. 

On  no  ground  of  principle,  on  no  adjudged  case,  on  no  au- 
thority of  text  books  or  treatises,  can  this  claim  be  maintained. 
There  is  not  even  a  dictum  in  its  favor,  in  the  numerous  re- 
ported decisions  on  the  subject. 

Y.  It  is  a  maxim  of  this  court,  that  he  who  seeks  equity  must 
do  equity,  and  the  court  will  not  lend  its  aid  upon  any  other 
terms  to  a  party  invoking  it.  See  Rogers  v.  Rathbun,  1  John. 
C.  R.  367  ;  Fanning  v.  Dunham,  5  Hid,  142;  Livingston  v. 
Harris,  3  PaigJs  R.  532. 

The  complainant  has  gone  into  possession  of  the  lot  mort- 
gaged, which  is  proved  to  be  worth  more  than  the  whole  sum 
due  to  him,  after  deducting  the  rents  he  has  received. 

He  claims  to  have  foreclosed,  and  that  he  can  call  upon  Mrs. 
Hedden  for  a  deficiency  of  four  or  five  thousand  dollars,  and 
retain  the  lot  also.  His  foreclosure,  as  proved,  is  an  ex  parte 
proceeding,  unknown  to  the  law  of  this  state.  And  what  is 
more  essential,  he  has  omitted  to  allege  in  his  bill,  and  to  prove, 
that  he  has  thereby  cut  off  the  equity  of  redemption. 

The  court,  in  so  oppressive  a  case  as  this  is,  if  sustained,  will 
gladly  lay  hold  of  this  circumstance  to  do  exact  justice,  and 
will  give  to  Mrs.  Hedden  an  opportunity  to  redeem  the  prem- 
ses,  as  a  condition  of  subjecting  her  to  the  liability  claimed  by 
the  bill. 

The  complainant  will  ask  nothing  more,  if  his  object  is  to 


JANUARY  TERM,  1845.  543 

Leaycraft  v.  Iledden. 

obtain  his  debt,  with  the  interest,  and  not  to  compass  an  un- 
righteous speculation. 

YI.  The  bill  should  be  dismissed  with  costs. 

If,  however,  the  court  shall  decide  against  the  defendant 
throughout,  the  proper  decree  will  be  for  an  account  of  the 
amount  due,  which  was  advanced  for  the  benefit  of  her  separate 
estate,  and  of  the  property  which  she  had  at  the  commence- 
ment of  the  suit,  which  was  her  separate  estate  when  the  mort- 
gage was  executed. 

THE  CHANCELLOR.  By  an  ante-nuptial  deed,  dated  May 
twenty-sixth,  eighteen  hundred  and  twenty,  between  the  defend- 
ant, then  Frances  Susannah  Watkins, of  the  one  part,  and  Za- 
dock  Iledden,  her  intended  husband,of  another  part,  and  Joseph 
Watkins  Bostwick,  of  the  third  part ;  wherein  it  is  recited,  that 
the  said  Susannah  and  Zadock  had  mutually  agreed  that  the 
said  Zadock  should  not  interfere  or  meddle  with  her  presenter 
future  acquired  property,  whether  real  or  personal ;  and  that  the 
said  Susannah  should  be  permitted  to  make  what  disposition  of 
the  said  property  she  might  choose;  the  said  Zadock  covenant- 
ed that  he  would  not  intermeddle  with  the  then  present  or  fu- 
ture acquired  property,  whether  real  or  personal,  of  the  said 
Susannah :  and  that  she  might  have  the  absolute  control  over 
the  said  property,  and  dispose  of  the  same  by  deed,  will,  or 
otherwise,  at  her  pleasure.  And  the  said  Susannah,  by  and 
with  the  consent  of  the  said  Zadock,  thereby  released,  assigned 
and  transferred  to  the  said  Joseph  Watkins  Bostwick,  his  heirs 
and  assigns,  all  her  real  and  personal  estate  whatsoever,  and 
wheresoever  the  same  might  be,  in  trust,  to  permit  her,  the  said 
Susannah,  to  receive  the  rents  and  profits  thereof  to  her  QWP 
use,  as  the  same  should  from  time  to  time  accrue  and  bereceiv 
able,  and  to  devise  the  same  by  any  will  or  testament  she  raiglil 
choose  to  make ;  and  further  in  trust  that  the  said  Joseph 
should  and  would,  at  her  request,  convey  the  said  estates  and 
property  to  such  further  and  other  uses  as  she  might  by  writing 
under  her  hand  and  seal,  direct  and  appoint. 
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After  the  execution  of  the  deed,  the  marriage  was  duly  so- 
lemnized between  the  parties,  then  resident  in  this  state. 

On  the  first  of  May,  eighteen  hundred  and  thirty-seven,  Ro- 
bert M.  Williams,  the  son-in-law  of  Mrs.  Hedden.  and  who  had 
before  then  become  h«r  trustee  under  the  ante-nuptial  deed,  by 
a  declaration  of  trust,  reciting  that  certain  leasehold  premises 
in  the  city  of  New-York  had  been  conveyed  to  him,  but  the 
purchase  money  thereof  paid  by  Mrs.  Hedden,  out  of  her  sep- 
arate estate  held  under  the  trust  deed,  declared  that  he  held 
the  said  leasehold  premises  in  trust  for  her,  pursuant  to  the 
terms  of  the  deed. 

Previously  to  this  time,  Robert  M.  Williams  had  incumber- 
ed  the  premises  by  a  mortgage  executed  to  the  complainant, 
on  the  first  of  June,  eighteen  hundred  and  thirty-five,  for  four 
thousand  five  hundred  dollars ;  and  by  another  mortgage  to 
the  complainant,  on  the  third  of  August,  eighteen  hundred  and 
thirty-five,  for  one  thousand  dollars.  In  August,  eighteen  hun- 
dred and  thirty-nine,  the  lease  of  the  premises  having  expired, 
a  new  lease  of  the  same  was  taken  by  the  said  Williams,  by 
consent  of  Mrs.  Hedden,  and  a  new  declaration  of  trust  execu- 
ted by  him  to  her,  declaring  that  he  held  them  in  trust  for  her, 
and  without  any  individual  interest  in  himself,  reciting  that 
the  premises  had  for  some  years  belonged  to  her,  and  were  pur- 
chased out  of  her  separate  estate. 

On  the  same  day,  by  her  appointment  duly  signed  and  seal- 
ed, reciting  that  Williams  held  the  premises  in  trust  for  her,  and 
that  she  was  indebted  to  the  complainant  in  the  sum  of  five 
thousand  five  hundred  dollars  for  money  by  him  theretofore  loan- 
ed to  her, "  for  the  purpose  of  securing  to  the  said  Richard  Leay- 
craft the  repayment  of  the  said  sum  of  money,  with  the  interest 
to  grow  due  thereon,"  she  directed  and  empowered  her  trustee 
to  execute  to  the  complainant  a  bond  for  the  said  sum  of  mo- 
ney ;  and  as  a  further  security,  to  make,  execute  and  deliver  to 
the  said  Richard  Leaycraft  a  mortgage  upon  the  said  premis- 
es. In  pursuance  of  this  appointment,  Williams  executed  to 
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the  complainant  the  bond  and  mortgage  now  the  subject  of  this 
controversy. 

On  the  seventh  of  October,  eighteen  hundred  and  forty-one, 
the  premises  were  sold  under  the  mortgage  last  mentioned,  pur- 
suant to  the  statute  of  New-York,  and  bought  by  the  complain- 
ant for  three  thousand  dollars. 

For  the  residue  of  the  mortgage  money,  the  complainant  now 
files  his  bill  and  seeks  to  compel  the  payment  of  it  by  the  de- 
fendant. 

The  husband  of  the  defendant  is  deceased,  the  trust  surren- 
dered, and  she  alone  is  made  party  defendant. 

In  her  answer,  the  defendant  denies  that  the  premises  were 
purchased  with  her  money,  or  that  she  ever  borrowed  any  mo- 
ney of  the  complainant  upon  those  premises.  She  denies  that 
the  first  declaration  of  trust  was  made  by  reason  of  her  having 
been  the  purchaser;  but  that  Williams,  having  become  indebt- 
ed to  her  in  the  sum  of  one  thousand  dollars,  for  money  lent 
by  her  to  him,  the  first  declaration  was  made  to  assign  to  her 
the  leasehold  property,  to  secure  in  whole  or  in  part  the  money 
so  lent  to  Williams ;  that  the  recitals  therein  were  false  and 
fraudulent,  and  unknown  to  her. 

There  is  a  conflict  between  the  allegations  of  the  answer  and 
the  testimony,  upon  this  point,  without  entering  into  which,  I 
deem  it  sufficient  in  settling  the  facts  upon  which  the  case 
must  rest,  to  inquire  into  the  validity  of  the  last  declaration  of 
trust,  and  the  power  of  appointment  made  simultaneously- 
therewith. 

The  defendant  admits  that  the  new  lease  was  made  by  her' 
consent,  and  for  her  benefit,  but  by  the  advice  and  influence  of" 
the  complainant  and  her  son-in-law,  Williams ;  and  that  the= 
declaration  of  trust  was  also  made  with  her  consent,  andihe:^ 
deed  of  appointment  executed  by  her  ;  but  that  the  recitals, 
therein  were  false,  and  unknown  to  her,  she  confiding  in  them, 
and  signing  and  accepting  any  paper  that  her  trustee  re- 
quested. 

In  reply  to  this,  it  is  alleged  and  appears,  that  the  declaration 
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and  appointment  were  drawn  by  Nicholas  Dean,  at  the  request 
of  Mrs.  Hedden,  and  subscribed  by  him  as  a  witness,  and  uc- 
cording  to  his  testimony,  that  no  unfair  means  were  used  to 
procure  her  execution  of  the  appointment  ;  and  that  both  pa- 
pers were  put  on  the  record  by  him,  at  her  request;  but  he  does 
not  remember  whether  they  were  read  over  to  her  or  handed  to 
her  to  read  before  execution. 

The  deed  of  appointment  was  acknowledged  by  the  defend- 
ant, and  the  declaration  of  trust  by  Williams,  before  a  commis- 
sioner of  deeds,  according  to  the  statute  of  New- York,  on  the 
same  day,  the  twenty-fifth  of  September,  eighteen  hundred  and 
thirty-nine,  and  both  placed  upon  the  record  at  the  same  time. 
It  would  hardly  do  to  stamp  this  transaction  with  fraud,  and 
to  involve  in  its  turpitude,  the  complainant,  the  scrivener  and 
the  trustee,  who  was  the  confidential  friend  and  son-in-law  of 
the  defendant.  They  told  her  that  the  papers  were  correct  and 
proper  to  carry  out  the  arrangement  to  which  she  had  agreed, 
and  from  which  she  was  to  derive  a  benefit ;  and  they  unques- 
tionably were  so. 

She  intended  to  have  the  lease  renewed  for  her  own  advan- 
tage, and  to  assume  the  payment  of  the  prior  incumbrance  ; 
and  even  if  the  recital  of  her  prior  indebtedness  to  the  com- 
plainant for  money  loaned  to  her,  were  false,  yet  there  was 
sufficient  inducement  and  consideration  for  her  to  direct  the 
bond  and  mortgage  to  be  made  to  the  complainant. 

It  is  probable  that  she  supposed  the  premises  sufficient  to 
satisfy  the  mortgage  ;  and  when  she  suffered  herself  to  be 
persuaded  to  direct  its  execution,  if  there  were  no  fraud  or 
undue  means  used,  she  became  as  much  indebted  to  the  com- 
plainant, as  if  she  had  originally  directed  the  money  to  be  bor- 
rowed. 

I  must  therefore  regard  the  declaration  of  trust,  the  deed  of 
appointment,  and  bond  and  mortgage,  as  duly  executed. 

The  question  then  is,  were  they  so  made  under  the  ante- 
nuptial deed  as  to  charge  the  separate  estate  of  the  defendant 
other  than  the  mortgaged  premises  ? 
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One  of  the  most  vexed  and  embarrassing  questions  raised 
in  the  court  of  chancery,  is  that  which  relates  to  the  power 
of  disposition  by  a  feme  covert  of  her  separate  estate. 

On  the  one  hand  it  has  been  held  that  a  feme  covert  is 
to  be  regarded  in  equity  as  a  feme  sole,  with  respect  to  her 
separate  estate,  with  power  to  dispose  of  it  at  her  pleasure, 
without  the  consent  of  her  trustee,  unless  specially  restrained 
by  the  instrument  under  which  she  acquires  the  estate.  On 
the  other,  that  she  is  to  be  considered  feme  sole,  to  the  extent 
only  of  the  power  given  to  her  by  the  marriage  settlement : 
that  her  power  of  disposition  is  not  absolute,  but  sub  modo,  to 
be  exercised  according  to  the  mode  prescribed  in  the  instru- 
ment under  which  she  acquires  the  estate. 

Accordingly,  in  support  of  the  first  proposition,  we  find,  that 
as  early  as  the  case  of  Norton  v.  Turvill,  2  P.  Wms.  144, 
decided  by  the  master  of  the  rolls  in  seventeen  hundred  and 
twenty-three,  it  was  held,  that  although  a  bond  made  by  a  mar- 
ried woman  was  void,  and  not  actionable  at  law,  yet  the  de- 
mand could  be  supported  in  equity,  so  as  to  charge  her  separate 
estate.  The  execution  of  the  bond  was  regarded  as  an  appoint, 
ment,  disposing  of  so  much  of  the  estate. 

This  case  was  followed  by  a  series  of  decisions  of  the  suc- 
ceeding chancellors,  in  accordance  with  it,  to  the  year  seven- 
teen hundred  and  ninety  three,  with  the  single  exception  of 
that  of  lord  Bathurst ;  who  dismissed  the  bill  in  the  case  of 
Hulme  v.  Tenant,  reported  in  1  Bro.  C.  C.  1 6. 

Oa  a  re-hearing  of  the  case,  lord  Thurlow  sustained  the  bill, 
which  was  filed  to  charge  the  separate  estate  of  a  married  wo- 
man, consisting  of  freehold  and  leasehold  estates  conveyed  to 
trustees,  to  receive  the  rents  and  profits  to  her  separate  use,  and 
to  convey  the  estate  to  such  use  as  she  should  appoint  by  deed 
or  will  under  her  hand  and  seal,  or  in  default  of  appointment,  to 
her  heirs  and  executors.  The  husband  had  borrowed  the  mo- 
ney, and  he  and  his  wife  joined  in  two  bonds  to  secure  its  pay- 
ment. On  an  examination  of  the  cases,  his  lordship  concluded 
that  the  proper  rule  was  l.iid  down  in  Peacock  v.  Monk,  2  Yes- 
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sen.  190,  decided  by  lord  Hardwicke  in  seventeen  hundred  and 
fifty-seven  ;  that  a  feme  covert  acting  with  respect  to  her  sep- 
arate property,  is  competent  to  act  in  all  respects  as  if  she  were 
feme  sole" 

In  Peacock  v.  Monk,  here  referred  to,  lord  Hardwicke  said, 
that  as  to  personal  estate,  where  there  is  an  agreement  between 
husband  and  wife  before  marriage,  that  the  wife  should  have 
to  her  separate  use  the  whole  or  a  particular  part  of  her  personal 
estate,  she  may  dispose  of  it  by  an  act  in  her  life,  or  by  will,  as 
she  pleases,  although  nothing  is  said  of  the  manner  of  disposing 
of  it. 

In  Pylus  v.  Smith,  3  Bro.  C.  C.  340,  by  lord  Thurlow,  in 
seventeen  hundred  and  ninety-one,  the  same  doctrine  was  held; 
and  it  was  there  added,  that,  "  if  a  parent  wished  to  give  a  por- 
tion to  his  daughter  in  such  way  that  she  could  not  aliene  it, 
he  saw  no  reason  why  it  could  not  be  done.  But  such  inten- 
tion must  be  expressed  in  clear  terms." 

In  the  year  seventeen  hundred  and  ninety-three,  the  court, 
observing  the  facility  with  which  married  women  charged  their 
separate  estates  for  their  husbands,  with  a  desire  to  protect  them, 
endeavored  to  restrain  the  power.  And  in  Sockett  and  Wife  v. 
Wray  et  al.,  4  Bro.  C.  C.  483;  sir  R.  Pepper  Arden  refused  to 
sanction  a  transfer  to  the  husband  of  the  property  of  the  wife, 
held  in  trust,  to  pay  her  the  interest  during  her  lifetime,  and 
after  her  decease  to  such  person  as  she  should  by  deed  from  time 
to  time  or  by  will  appoint.  He  said  there  was  a  restraint  in  the 
case,  and  she  could  only  dispose  of  it  by  a  revocable  act,  a  will. 

The  rule,  after  this,  seemed  to  be  unsettled  and  fluctuating, 
when  considered  in  the  cases  that  follow,  viz. :  Hyde  v.  Price, 
3  Vesey,  437 ;  Milnes  v.  Busk,  2  Vesey,  488 ;  Whistler  v. 
Newman,  4  Vesey y  129;  Mores  v.  Huish,  5  Vesey,  692;  Sper- 
ling v.  Eochfort,%  Vesey,  164;  JRich.  v.  CocMl,9  Vesey,  369; 
Jones  v.  Harris,  9  Vesey,  497. 

And  the  rule  so  remained  unsettled,  until  lord  Eldon,in 
Parkes  v.  White,  11  Vesey,  209,  declared  that  it  was  important 
.that  the  question  should  be  settled  once  for  all ;  that  his  mind 
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•was  in  great  distraction  on  the  subject :  and  added,  "  if  it  be  as- 
serted that  lord  Thurlow,  following  liis  predecessors  as  far  back 
as  the  doctrine  can  be  traced,  repeatedly  decided  upon  this  prin- 
ciple, and  that  the  court  has  now  a  right  to  refuse  to  follow  it ; 
I  am  not  bold  enough  to  act  upon  the  assertion."  He  placed 
the  case  upon  the  principle  of  stare  decisis,  and  went  back  to 
the  old  rule.  And  the  cases  which  have  since  arisen  in  Eng- 
land, have  followed  the  same  rule. 

In  the  Methodist  Church  v.  Jacques,  3  John  Chan.  113,  after 
a  very  elaborate  review  of  the  English  decisions,  chancellor 
Kent  concluded,  that  they  were  so  floating  and  contradictory 
as  to  leave  him  at  liberty  to  adopt  what  he  considered  the  true 
rule  of  these  settlements.  That  instead  of  holding  that  the 
wife  is  a,  feme  sole  to  all  intents  and  purposes,  as  to  her  sepa- 
rate estate,  she  ought  only  to  be  deemed  a  feme  snJ-e  sub  modo, 
or  to  the  extent  of  the  power  clearly  given  by  the  settlement. 

This  case  was  reviewed  in  the  court  of  errors,  and  the  decree 
reversed,  and  the  English  rule  adopted.  Mr.  justice  Platt,  ifi 
delivering  the  opinion  of  a  large  majority  of  the  court,  comes 
to  the  conclusion,  that  iliejus  disponendi  of  a  married  woman 
over  her  separate  property  by  virtue  of  the  deed  of  settlement, 
(by  which  the  property  was  held  in  trust  to  permit  her  to  hold 
and  enjoy  the  same,  and  to  receive  the  rents,  not  subject  to  the 
control,  debts  or  intermeddling  of  her  husband,  but  to  her  only 
use,  benefit  and  disposal,)  was  absolute  and  entire ;  and  that  she 
was  competent  to  dispose  of  it,  not  only  for  her  own  use  and 
pleasure,  but  could  give  it  to  her  husband  in  such  manner  as 
she  might  have  done  if  he  had  not  been  her  husband ;  with  the 
difference  only,  that  as  between  husband  and  wife,  courts  will 
scrutinize  the  transaction  with  a  jealous  eye,  in  order  to  protect 
the  wife  from  undue  influence. 

In  Ewing  v.  Smithy  3  Dess.  447,  chancellor  Dessaussure, 
after  reviewing  with  great  care  all  the  English  authorities  upon 
tbis  question,  says,  "  The  result  then  is,  that  a  feme  covert  en- 
titled to  a  separate  estate  in  possession,  remainder  or  reversion, 
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is  held  to  be  a,  feme  sole  to  the  extent  of  her  separate  property, 
and  the  jus  disponendi  follows  of  course." 

But  the  opinion  of  this  learned  chancellor  shared  the  same 
fate  with  the  opposite  opinion  of  his  erudite  brother  of  New- 
York,  and  was  reversed  in  the  appellate  court. 

In  Lancaster  v.  Doland,  1  IZawle,  231,  the  wife  having  a 
separate  real  estate  for  her  sole  use  for  life,  with  no  clauses  re- 
straining her  disposition  of  it,  mortgaged  it  with  her  husband, 
the  mortgage  reciting  that  it  was  for  their  joint  debt.  The  court 
decided  against  the  charge,  and  held  that  a  feme  covert,  in  re- 
spect of  her  separate  estate,  is  to  be  deemed  a  feme  sole  only  to 
the  extent  of  the  power  clearly  given  by  the  instrument  by 
which  the  estate  is  settled,  and  has  no  right  of  disposition 
beyond  it. 

In  Morgan  \.  Elam,  4  Yerger's  Tei*m  Hep.  375,  (in  eighteen 
hundred  and  thirty-three,)  it  was  held  that  the  power  of  a  mar- 
ried woman  over  her  separate  estate  does  not  extend  beyond 
the  plain  meaning  of  the  deed  creating  the  estate,  and  she  is, 
therefore,  to  be  considered  a,  feme  sole  in  relation  to  the  estate 
only  so  far  as  the  deed  has  expressly  conferred  on  her  the  power 
of  acting  as  a  feme  sole.  And  when  a  particular  mode  or  man- 
ner is  pointed  out  for  the  disposition  of  the  separate  estate  of  a 
married  woman,  she  cannot  dispose  of  it  in  any  other  way. 

Judge  Green,  on  page  445,  remarks,  If  these  marriage  settle- 
ments are  supported  according  to  their  plain  sense  and  the  mani- 
fest intention  of  the  grantor,  it  is  a  mockery  to  talk  about 
supporting  a  conveyance,  and  at  the  same  time  give  it  such  con- 
struction as  will  allow  a  disposition  to  be  made  of  the  estate  which 
it  was  the  manifest  intention  of  the  grantor  to  guard  against. 

I  am  not  aware  that  this  question  has  ever  been  judicially 
considered  in  New-Jersey ;  and  in  the  midst  of  such  a  conflict 
of  opinions,  it  is  clear  that  we  are  left  to  the  determination  of 
it  upon  what  may  appear  to  be  sound  principles  of  equity. 

And  I  think  it  may  safely  be  said,  that  a  feme  covert  is  a 
feme  sole  as  to  her  separate  estate,  so  far  as  to  dispose  of  it,  in 
any  way,  not  inconsistent  with  the  terms  of  the  instrument 
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under  which  she  holds.  Any  danger  apprehended  from  such 
rule,  can  be  avoided  by  words  restraining  the  disposition,  or  di- 
recting the  precise  mode  in  which  it  may  be  made. 

If  by  the  deed  the  husband  ha.s  relinquished  any  right  which 
he  might  have  acquired  ia  the  estate  by  the  marriage,  and  co- 
rciianted  not  to  intermeddle  therewith,  but  to  permit  the  wife  to 
dispose  of  it  by  deed,  will,  or  otherwise,  at  her  pleasure,  her 
right  of  disposition  remains  as  it  was  before  the  marriage,  and 
then  she  is,  in  respect  of  the  estate,  feme  sole.  But  if  the  terms 
of  the  deed  require  a  particular  mode  of  disposition,  then  as 
clearly  those  terms  must  be  observed  ;  her  power  is  limited  by 
them,  and  she  is  feme  sole  sub  modo,  and  only  to  the  extent 
of  the  power  expressed. 

This  brings  us,  necessarily,  to  the  consideration  of  the  ante- 
nuptial deed,  and  whether  its  terms  have  been  violated  by  the 
transactions  between  these  parties. 

Upon  due  consideration,  I  am  satisfied  that  the  deed  of  ap- 
pointment, and  the  bond  and  mortgage  executed  in  pursuance 
of  it,  are  not  inconsistent  with  the  terms  of  the  deed  of  trust  ; 
on  the  contrary,  that  the  terms  of  that  deed  are  sufficiently 
broad  to  cover  both  the  rules  contended  for.  By  its  express 
terms,  the  trustee  covenanted  among  other  things,  to  convey  the 
said  estates  and  property  to  such  further  and  other  uses,  as  she 
might,  by  writing  under  her  hand  and  seal,  direct  and  appoint. 
The  defendant,  by  writing  under  hand  and  seal,  duly  executed, 
appointed  and  directed  her  trustee  to  execute  the  bond  to  the 
complainant,  to  secure  the  money  due  to  him,  and  which  she, 
at  least,  agreed  to  pay.  As  a  further  security,  she  directed  him 
to  execute  a  mortgage  upon  a  certain  part  of  her  estate,  which 
has  since  been  exhausted,  and  for  aught  that  appears,  without 
fraud  ;  but  most  unfortunately  for  the  defendant,  at  a  time 
when  property  was  so  depreciated,  that  a  large  residue  of  the 
amount  secured  by  the  bond  is  unpaid. 

The  only  question  is,  was  the  bond  so  executed  by  the  trus- 
tee, a  conveyance,  within  the  terms  of  the  deed,  of  so  much  of 
her  separate  estate  as  should  be  necessary  to  pay  it  2 
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The  term  convey,  although  usually  applied  to  real  estate,  is 
very  comprehensive  in  its  meaning,  and  implies  a  transfer,  and 
assignment  of  personal  property  also. 

By  reference  to  the  recital  in  the  deed,  and  the  covenant  of 
the  husband,  we  are  enabled  to  see  more  fully  in  what  sense 
the  parties  thereto  understood  it. 

In  the  recital  it  appears  that  the  parties  had  mutually  agreed, 
that  the  intended  husband  should  not  interfere  or  meddle  with 
her  present  or  future  acquired  property,  whether  real  or  per- 
sonal, and  that  the  defendant  should  be  permitted  to  make  what 
disposition  of  the  said  property  she  might  choose.  And  her  in- 
tended husband  covenanted  that  she  might  have  the  entire  and 
absolute  control  over  it,  and  dispose  of  the  same  by  deed,  will 
or  otherwise  at  her  pleasure. 

The  intention  of  the  defendant,  and  of  the  person  next  most 
interested,  was  that  she  should  have  the  absolute  control  of  the 
property,  and  dispose  of  it  at  her  pleasure.  To  carry  out  this 
intention,  the  trustee  covenanted  to  convey  the  said  estates  and 
property  as  she  should  direct.  The  term  convey  must  have 
been  used  as  well  in  reference  to  the  personal  as  to  the  real 
estate.  And  the  direction  to  execute  a  bond,  may  in  equity  be 
regarded  as  an  appropriation  of  so  much  of  the  estate  as  is  ne- 
cessary to  pay  it. 

If  there  were  a  doubt  upon  this  construction,the  strong  equity 
of  the  case  would  solve  it.  If  the  complainant  forebore  to 
the  defendant  money  due  to  him,  at  her  request,  and  as  she 
thought  for  her  benefit,  common  justice  and  equity  demand 
that  she  should  pay  it. 

I  feel  safe,  therefore,  in  the  conclusion,  that  pending  the  trust 
her  separate  estate  might  rightly  have  been  charged  with  the 
amount  of  money  due  on  the  bond,  but  that  she  could  not  have 
been  made  personally  liable. 

The  trust  is  now  surrendered,  and  her  separate  estate  held 
with  her  general  property,  and  no  means  of  distinguishing  it 
is  afforded  to  the  court ;  and  I  can  see  no  reason  why  a  general 
decree  of  payment  should  not  be  made. 
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Let  the  matter  be  referred  to  a  master,  to  ascertain  the 
amount  yet  due  on  the  bond,  to  the  end  that  the  defendant  may 
be  decreed  to  pay  the  saine,  with  costs. 
Order  accordingly. 

CITED  in  Pentz  v.  timonson,  2  Eeas.  234;  Oakley  v.  Pound,  1  M*Car.  180; 
Armstrong  v.  Ross,  5  C.  K  Gr.  114;  Perkins  v.  EUiot,  8  C.  K  Gr.  631;  Naylot 
v.  Field,  5  Dutcli.  287. 


MABTHA  J.  EVEKLY  v.  JOHN  P.  RICE. 

To  entitle  a  defendant  to  the  dissolution  of  an  injunction,  he  must  deny  the 
•whole  equity  of  the  bill  upon  which  the  injunction  is  based.  He  must  an- 
swer directly  and  without  evasion,and  must  not  merely  answer  the  several 
charges  literally,  but  he  must  traverse  the  substance  of  each  charge. 

Where  there  are  particular  charges,  they  must  be  answered  particularly  and 
precisely,  and  not  in  a  general  manner,  though  the  general  answer  may 
amount  to  a  full  denial  of  the  charges. 

The  defendant  must  answer  upon  his  own  knowledge,and  not  upon  informa- 
tion and  belief;  otherwise  the  inj  unction  must  be  retained  till  the  final 
hearing. 

HEARING  upon  motion  to  dissolve  an  injunction,  upon  the 
ground  that  the  whole  equity  of  the  bill  was  denied  by  the 
answer. 

Jeffers,  for  defendant,  in  support  of  the  motion. 
.    Vroo?n,  for  complainant,  contra. 

THE  CHANCELLOR.  The  complainant  filed  her  bill  in  this 
court  for  an  injunction  to  stay  a  sale  of  real  estate,  and  therein 
states,  that  her  son,  Miller  N.  Everly,  on  the  twelfth  of  June, 
eighteen  hundred  and  thirty-nine,  made  his  bond  and  mort- 
gage to  the  defendant,  on  certain  premises  in  Camden,  to  secure 
the  payment  of  eleven  hundred  dollars. 

That  in  April,  eighteen  hundred  and  forty-two,  Thomas 
Diehl  and  Cecelia  Hampton,  claiming  title  to  the  said  mort- 
gaged premises,  brought  an  action  of  ejectment,  to  recover  the 
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possession  thereof,  in  the  circuit  court  of  the  county  of  Glou- 
cester. That  on  the  tenth  of  July,  eighteen  hundred  and  forty- 
two,  the  defendant,  Rice,  filed  his  bill  in  the  court,  upon  the 
said  bond  and  mortgage,  for  foreclosure  and  sale  of  the  mort- 
gaged premises. 

That  on  the  tenth  of  August,  eighteen  hundred  and  forty- 
two,  Mijler  N.  Everly  contracted  with  the  complainant  in  this 
suit,  to  sell  to  her,  all  his  right  and  interest  in  the  said  premises 
and  on  the  fifth  of  November  following  actually  conveyed  the 
same  to  her  by  deed. 

That  on  the  twelfth  of  August,  eighteen  hundred  and  forty- 
two,  after  the  contract  for  the  conveyance  of  the  interest  of  the 
said  Miller  N.  Everly  to  the  complainant,  and  before  the  actual 
conveyance  of  the  same,  the  complainant,  fearing  a  loss  from 
the  sale  of  the  mortgaged  premises,  under  a  decree  of  sale, 
pending  the  said  action  of  ejectment,  by  her  attorney  in  fact, 
Miller  IN".  Everly,  proposed  to  the  attorney  at  law  of  Rice,  that 
if  he,  Rice,  would  stay  the  proceeding  upon  the  suit  then  pend- 
ing in  this  court,  on  the  bond  and  mortgage,  until  after  the  trial 
of  the  said  action  of  ejectment,  she  would  execute  to  him  her 
bond  and  warrant  of  attorney  to  confess  judgment  for  eleven 
hundred  dollars,  to  be  entered  up  against  her  in  Philadelphia, 
as  collateral  security  for  the  payment  of  the  mortgage  money. 
That  this  proposition  was  accepted,  and  the  bond  and  warrant  of 
attorney  executed  and  the  judgment  entered  up. 

That  before  the  trial  of  the  action  of  ejectment,  the  defendant, 
in  violation  of  the  agreement,  proceeded  in  his  suit  in  this  court, 
obtained  a  decree  of  sale  at  the  October  term,  eighteen  hundred 
and  forty-three,  and  sued  out  an  execution,  and  was  proceeding 
to  sell  the  said  mortgaged  premises  on  the  twenty-seventh  of 
January  last,  to  the  irreparable  injury  of  the  complainant. 

Upon  this  bill  an  injunction  was  granted  on  the  twenty-fourth 
Df  January,  eighteen  hundred  and  forty-four,  to  stay  the  sale. 

The  defendant  has  filed  his  answer,  and  now  moves  at  the 
earliest  day  to  dissolve  the  injunction. 


JANUARY  TERM,  1845.  555, 

Everly  v.  Rice. 

If  the  allegation  in  the  bill  be  true,  the  injunction  was  pro- 
perly granted,  and  must  be  continued. 

To  entitle  the  defendant  to  an  order  for  dissolution,  he  must 
deny  the  whole  equity  of  the  bill  on  which  the  injunction  is 
based  ;  he  must  answer  directly  and  without  evasion,  and  must 
not  merely  answer  the  several  charges  literally,  but  he  must 
traverse  the  substance  of  each  charge.  "Where  there  are  par- 
ticular charges,  they  must  be  answered  particularly  and  pre- 
cisely, and  not  in  a  general  manner,  though  the  general  answer 
may  amount  to  a  full  denial  of  the-  charges :  Miiford  on  Plead- 
ing, 250  ;  2  JEg.  Ca.  Ab.  67.  See  Ca.  in  Chan.,  53. 

The  complainant's  equity  rests  upon  two  grounds. 

First,  her  equitable  interest  in  the  premises,  by  virtue  of  the 
contract  for  sale  to  her. 

And  secondly,  the  agreement,  upon  an  adequate  considera- 
tion, to  stay  the  proceedings  in  chancery  ;  which  was  obligatory 
upon  the  defendant,  although  made  by  his  attorney. 

Does  the  defendant  fully,  particularly  and  substantially  deny 
these  allegations  2 

To  the  first  he  answers,  that  he  has  no  knowledge  of  any 
euch  contract  of  conveyance,  nor  does  he  admit  that  any  such 
contract  ever  existed;  that  the  said  Miller  N.  Everly  now 
claims  the  rents,  and  that  if  the  complainant  has  any  such  deed 
of  conveyance  it  is  fraudulent  and  void,  and  in  violation  of  the 
bankrupt  law,  and  does  not  give  any  title  to  the  complainant 
to  come  into  this  court  to  stay  proceedings. 

Now  here  is  a  distinct  allegation  in  the  bill,  upon  which  the 
complainant's  equity  is  partly  founded,  not  directly  denied  by 
the  answer. 

It  is  possible  that  the  defendant  may  overcome  this,  by  such 
a  denial  of  the  other  allegation,  as  to  show  that  whatever  in- 
terest the  complainant  may  have  had  in  the  premises,  she  can 
have  no  equity  as  against  him. 

The  important  inquiry,  then,  is  upon  the  second  point. 

To  this  part  of  the  bill  the  defendant  answers,  that  various 
propositions  were  made  by  Miller  K.  Everly  to  himself  and  to 
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his  attorney,  and  among  others  to  give  his  mother's,  the  com- 
plainant's, bond  and  warrant  of  attorney  to  confess  judgment 
for  eleven  hundred  dollars,  as  collateral  security  for  the  mort- 
gage money,  upon  condition  that  he  would  release  the  personal 
property  of  Miller  N.  Everly  from  sale  upon  an  execution  issued 
upon  a  judgment  at  law  upon  his  bond  to  Rice.  That  the  bond 
and  warrant  of  attorney  was  executed,  and  judgment  entered 
upon  it,  as  he  is  informed  and  believes,  with  a  stay  of  execution 
for  one  year,  but  no  written  agreement  was  entered  into  or  sign- 
ed by  this  defendant;  and  he  is  informed  and  believes  that  no 
agreement  was  signed  by  his  attorney,  except  a  release  of  the 
personal  property  of  the  said  Miller  N.  Everly.  That  he  ne- 
ver saw  the  complainant,  nor  made  any  agreement  with  her ; 
and  that  he  believes  his  attorney  never  saw  her.  That  he  un- 
derstood that  Miller  ~N.  Everly  produced  the  bond  and  warrant 
of  attorney,  and  that  the  judgment  was  entered  up  as  collateral 
security,  if  he  failed  to  make  his  mortgage  money  in-  New- 
Jersey  ;  and  that  he  was  to  proceed  with  his  suit  of  foreclosure 
and  sale,  according  to  the  regular  practice  of  this  court. 

This  answer  is  manifestly  indirect  and  evasive.  It  may  all 
be  true,  and  yet  no  allegation  of  the  bill  denied.  It  may  be  true 
that  no  written  agreement  was  signed  either  by  the  defendant 
or  his  attorney,  and  yet  an  agreement  made  precisely  as  stated 
in  the  bill.  He  may  never  have  seen  Mrs.  Everly,  and  yet  an 
agreement  may  have  been  made  between  the  attornies.  A  con- 
tract, as  stated,  may  have  been  made,  and  yet  the  defendant 
have  been  informed  and  made  to  believe  otherwise. 

The  defendant  further  denies,  that  any  such  agreement  was 
made,  or  that  the  complainant  or  Miller  K.  Everly  has  produc- 
ed, or  can  produce,  any  such  agreement  or  deed. 

In  common  charity  it  is  to  be  presumed  that  this  general  de- 
nial relates  to  a  written  agreement  or  deed,  which  is  not  alleg- 
ed in  the  bill,  or  else  that  it  is  predicated  of  the  defendants  in- 
formation and  belief,  which  is  not  sufficient. 
The  defendant  must  answer  upon  his  own  knowledge,  and 
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not  upon  information  and  belief,  otherwise  the  injunction  mu?t 
be  retained  till  the  final  hearing. 

In  Roberts  v.  Anderson,  2  John.  Chan.  204,  where  fraud 
was  alleged  between  other  persons  than  the  parties  in  the  bill, 
and  the  defendants  denied  any  knowledge  or  belief  of  the  fraud, 
chancellor  Kent  said,  "  It  is  true  the  defendants  may  have  giv- 
en all  the  denial  in  their  power,  but  fraud  may  exist  notwith- 
standing ;  and  consistently  with  their  ignorance  and  the  sincer- 
ity of  their  belief.  The  case  does  not  fall  within  the  reason  of 
the  general  rule,  that  the  injunction  is  to  be  dissolved  when  an 
answer  comes  ki  and  denies  all  the  equity  of  tie  bill." 

The  same  rule  was  recognized  in  Ward  v.  Van  Boltkeleh, 
1  Paige,  100;. and  in  Kinnaman  v.  Henry,  decided  in  this 
court  in  eighteen  hundred  and  seventeen,  chancellor  "Williamson 
said,  "  I  do  not  consider  the  fraud  in  this  case  as  sufficiently  de- 
nied, to  entitle  the  defendants  to  a  dissolution  of  the  injunction, 
upon  the  ground  of  the  whole  equity  of  the  bill  being  denied. 
The  defendants  are  not  charged  as  being  parties  or  privies  to 
the  fraud,  and  therefore  it  is  impossible  in  the  nature  of  things, 
if  they  were  not  privy  to  it,  that  they  should  be  able  positively 
to  deny  the  fraud.  All  they  could  do,  or  which  they  have 
done,  is  to  deny  all  knowledge  or  belief  of  the  alleged  fraud. 
Tb*  rtnswer  may  be  perfectly  true,  and  yet  Johnson  the  mort- 
gagor, guilty  of  the  fraud  imputed  to  him,  and  the  complainant 
entitled  to  relief  against  these  defendants.  Such  an  answer  is 
not  a  sufficient  denial  of  the  complainants  equity  to  entitle  the 
defendants  to  a  dissolution  of  the  injunction." 

Upon  principle,  as  well  as  upon  authority,  I  feel  constrained 
to  recognize  the  samo  rule,  and  to  refuse  the  motion  to  dissolve. 

CITED  in  Trick  v.  Black,  2  C.  E.  Or.  196;  ffoldridge  v.  Gwynne,  3  C.  K  Or.  32; 
Vreetand  v.  N.  J.  Stone  Co.,  10  C.  K  Gr.  143. 


OASES 

ADJTJDGED   IN 

THE  PREROGATIVE  COURT 

OF    THE  STATE    OF   NEW   JERSEY, 
OCTOBER    TERM,   1844. 


In  the  matter  of  the  Administration   Bond  of  EDEN  S.  WEB- 
STER, Administrator  of  JOHN  S.  WEBSTER,  deceased. 

The  prerogative  court  will,  in  a  summary  manner,  upon  mere  motion,  in  quire 
into  the  validity  of  an  order  previously  made  by  the  ordinary  for  the  prose- 
cution of  an  administrator's  bond. 

The  validity  of  the  order  cannot  be  inquired  into  by  the  court  in  which  the 
action  is  brought  upon  the  bond. 

The  usual  and  proper  practice  on  applications  to  the  prerogative  court,  is  to 
proceed  by  petition,  duly  verified,  setting  forth  the  facts  upon  which  the 
application  is  founded;  but  the  court  will  not,  for  the  mere  want  of  a  peti- 
tion, set  aside  an  order  otherwise  regular. 

It  must  appear  that  an  order  for  the  prosecution  of  an  administrator's  bond 
was  made  at  the  request  of  a  party  aggrieved. 

THIS  was  a  motion  to  vacate  an  order  made  by  the  ordinary, 
for  leave  to  prosecute  an  administrator's  bond.  The  order  bore 
date  on  the  sixteenth  of  February,  eighteen  hundred  and  forty- 
three,and  was  filed  in  the  prerogative  office  on  the  tenth  of  June, 
eighteen  hundred  and  forty-four.  The  order  was  as  follows : 
"  Upon  the  request  of  Felix  Handequin,  let  the  administra- 
tion bond  within  named  be  prosecuted,  and  the  moneys  rccov 
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cred,  applied  in  the  manner  directed  by  law."  The  only  pa- 
pers appearing  to  be  on  file  with  the  order,  are  exemplified  copies 
of  the  administrator's  bond  and  oath  of  office,  and  a  certifi- 
cate of  the  surrogate  of  the  county  of  Essex,  that  on  the 
twenty-seventh  of  September,  eighteen  hundred  and  forty-one, 
Eden  S.  Webster,  administrator  of  John  S.  Webster,  deceased, 
filed  in  the  office  of  the  said  surrogate,  an  inventory  of  the  per- 
sonal estate  of  the  said  intestate,  amounting  to  the  sum  of  one 
thousand  six  hundred  and  ninety-nine  dollars  and  seven  and  a 
half  cents,  since  which  nothing  appears  of  record  in  reference 
to  the  estate  of  the  said  John  S.  Webster,  deceased. 

The  reasons  relied  on  for  vacating  the  order,  appear  in  the 
opinion  of  the  ordinary. 

V-room,  for  William  Webster,  the  security  on  the  bond,  in 
support  of  the  motion. 

1%.  Va/narsdale,  contra. 

THE  ORDINARY.  This  is  an  application  upon  notice, 
on  behalf  of  William  Webster,  the  security  of  Eden  S.  Web- 
ster, the  administrator,  to  set  aside  the  order  for  prosecution  of 
the  bond,  made  by  the  ordinary  on  the  sixteenth  of  February, 
eighteen  hundred  and  forty-three,  for  the  reasons  hereinafter 
mentioned. 

On  behalf  of  Felix  Handequin,  upon  whose  request  it  is  al- 
leged the  order  was  made,  it  is  here  objected  that  the  court  has 
no  right  in  this  summary  manner,  upon  mere  motion,  to  in- 
quire into  the  validity  of  the  order. 

The  granting  of  such  order  rests  somewhat  in  discretion  ;  so 
much  so  at  least,  that  it  cannot  be  assigned  for  error,  nor  made 
the  subject  of  review  in  an  appellate  court. 

Nor  can  it  be  inquired  into  by  the  court  before  which  the 
action  is  brought  upon  the  bond,  further  than  to  ascertain 
whether  an  order  has  in  fact  been  made,  and  its  terms  complied 
with  :  Dickerson  v.  Miller,  1  Green,  3. 
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The  order  then  must  either  be  conclusive,  although  it  may 
have  been  improvidently  granted,  or  obtained  upon  false  sug- 
gestion, or  else  it  must  be  subject  to  inquiry  before  this  court. 

I  am  satisfied,  therefore,  that  the  inquiry  should  be  made 
here,  and  that  the  mode  proposed  is  as  convenient  and  safe  as 
any  other. 

The  first  reason  assigned  for  setting  aside  the  order  is,  that  no 
petition  was  filed. 

The  proceedings  in  the  prerogative  court  are  after  the  man- 
ner of  the  civil  and  common  law  ;  and  the  usual  practice  is,  to 
file  a  petition  setting  forth  the  facts  upon  which  the  application 
•is  founded,  with  proper  verification.  Such  practice  has  been 
found  very  convenient  and  proper,  and  affords  the  party  defend- 
ant, and  others  interested,  an  opportunity  at  all  times  of  seeing 
upon  what  grounds  and  on  whose  behalf  the  bond  is  prosecuted. 
But  I  have  found  no  rule  so  imperative,  nor  any  practice  so 
uniform  and  inveterate,  that  the  judge  of  the  court  may  not  dis- 
pense with  that  form  of  application,  provided  sufficient  reasons 
for  the  prosecution  are  substantially  laid  before  him  ;  nor  arn  I 
willing,  for  the  want  of  a  mere  form,  to  set  aside  the  order. 

Again,  it  is  objected  that  the  application  was  not  verified. 

It  is  true,  there  is  no  oath  of  the  party,  or  other  person,  to  be 
found  among  the  proceedings ;  but  there  is  an  exemplification 
of  the  administration  bond,  with  the  certificate  of  the  surrogate 
annexed,  by  which  it  appears  that  the  bond  was  executed  on  the 
twenty-seventh  of  September,  eighteen  hundred  and  forty-one, 
and  the  inventory  filed  on  the  same  day,  from  which  time  to 
the  twenty-seventh  of  February,  eighteen  hundred  and  forty- 
three,  the  date  of  the  certificate,  there  was  nothing  on  record, 
or  among  the  files  of  his  office,  in  reference  to  the  estate  of  the 
deceased. 

The  application  must  have  been  founded  upon  the  fact,  that 
the  administrator  had  not  made  or  caused  to  be  made,  "  a  just 
and  true  account  of  his  administration  within  twelve  calender 
months"  from  the  date  of  the  bond  ;  and  the  documents  filed 
hore  are  sufficient  evidence  of  that  fact.  The  court  having 
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been  satisfied  that  this  was  such  forfeiture  as  subjected  the  obli- 
gors to  the  penalty  of  the  bond,  I  cannot,  for  this  reason,  set 
aside  the  order. 

The  third  objection,  that  no  bond  was  filed  to  indemnify  the 
ordinary  against  costs,  could  be  overcome  by  tiling  such  bond 
before  any  further  proceedings  be  had  in  the  suit. 

The  fourth  reason  for  setting  aside  the  order,  is,  that  it  does 
not  appear  that  it  was  made  at  the  request  of  any  party  ag- 
grieved, and  I  think  the  reason  is  sufficient. 

The  ordinary  cannot  at  his  will,  direct  tlie  prosecution  of  an 
administration  bond.  It  can  be  done  only  "  at  the  request  of 
any  party  grieved  by  such  forfeiture."  Elmer's  Dig.  167,' 
tec.  12. 

The  name  of  the  party,  and  how  he  is  aggrieved,  should  be 
made  to  appear  on  the  original  application  for  the  order,  or  at 
least  upon  the  hearing  of  the  motion  to  set  it  aside. 

It  cannot  be  shown  at  the  trial  upon  the  bond.  All  that  can 
be  proved  there  is  the  execution  of  the  bond  and  its  forfeiture. 
The  recovery  is  for  the  penalty,  and  by  execution  that  amount 
may  be  brought  into  this  court  to  be  applied  towards  making 
good  the  damages  sustained  by  not  performing  the  condition  of ' 
the  bond,  in  such  manner  as  the  judge  of  the  court  shall,  by 
his  sentence  or  decree,  direct.  Elirurfs  Dig.  167  ;  Dickerson 
v.  Robinson,  1  Ilalst.  195 ;  Ordinary  v.  Hart,  5  IJalst.  68. 

Unless,  therefore,  it  be  required  to  appear  upon  the  applica- 
tion, prima  facie,  at  least,  that  the  party  requiring  the  order 
for  prosecution  is  aggrieved  by  the  forfeiture,  the  administrator 
and  his  sureties  are  liable  to  be  vexed  with  a  prosecution  at  the-, 
suggestion  of  a  party  who  may  have   no  interest  whatever  in L 
the  estate  ;  and  that,  possibly,  upon  a  mere  technical  forfeiture, 
where  there  may  have  been  some  unavoidable  delay,  but  no  in- 
justice done  to  any. 

It  was  alleged,  indeed,  upon  the  argument,  that  Handequin: 
is  a  creditor,  and  had  commenced  his  action  at  law  against. 
the  administrator;  but  this  rests  entirely  in  allegation,  and 
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the  fact  of  his  being  a  creditor  is  as  confidently  denied  by 
the  other  party. 

Tin's  is  so  important  a  fact  to  be  presented  and  verified, 
that  I  feel  constrained,  for  the  want  of  it,  to  set  aside  the 
order. 

Upon  the  argument  another  reason  was  assigned,  not  con- 
tained in  the  notice,  namely,  that  the  order  was  granted  on 
the  sixteenth  of  February,  eighteen  hundred  and  forty-three, 
and  that  the  papers  and  order  were  not  filed  until  the  tenth  of 
June,  eighteen  hundred  and  forty-four. 

This  may  have  greatly  embarrasssed  the  defendants  in  the 
suit,  and  has  not  been  without  some  influence  on  my  mind. 
The  papers  and  order  should  have  been  filed  immediately 
upon  the  granting  of  the  order.  And  although  no  direction  for 
filing  is  expressed  in  the  order,  yet  it  must  be  regarded  as  ne- 
cessarily implied;  and  it  may  be  questioned  whether  the  party 
withholding  the  order  for  so  long  a  time,  has  not  waived  it,  or 
failed  to  comply  with  its  terms. 

Yet  as  it  is  now  actually  on  file,  and  as  no  prejudice  appears 
to  have  arisen  from  the  omission,  I  do  not  deem  it  necessary  to 
put  the  question  of  vacating  upon  that  point. 

For  the  fourth  reason,  let  the  order  to  prosecute  be  set  aside 
and  vacated. 

Order  accordingly. 

See  1  W.  Ch.  89;  1  Ed.  Ch.  650;  1  M 'Grr.  493. 
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OF  THE 
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RULE   I. 

The  court  shall  meet  at  ten  o'clock  in  the  forenoon  of  the 
first  day  of  every  term,  and  at  the  same  hour  in  the  forenoon 
of  every  day  in  the  term,  unless  otherwise  ordered. 

RULE   II. 

The  clerk  shall  enter  in  the  minutes  the  names  of  the  mem- 
bers who  shall  be  present  at  each  session  of  the  court  during 
the  term. 

RULE   III. 

On  the  opening  of  the  court  in  the  morning  of  the  first  day 
of  each  term,  the  presid:ng  officer  elial*.  inquire  if  any  person 
has  any  motions  for  rules  or  orders,  or  other  special  applications, 
to  make  to  the  court;  and  so  much  of  said  day  shall  be  appro- 
priated to  the  hearing  of  such  matters  as  may  be  necessary ; 
but  no  such  motions  or  applications  shall  be  heard  at  any  other 
day  in  term,  without  the  special  permission  of  the  court. 

RULE    IV. 

As  soon  as  such  motions  and  special  applications  have  been 
disposed  of,  the  presiding  officer  shall  take  up  the  list  of  causes ; 
and  they  shall  be  brought  on  in  the  order  in  which  they  stand 
upon  the  list,  unless  otherwise  ordered  by  the  court. 
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All  causes,  whether  on  appeal  or  writ  of  error,  may  be 
brought  on  and  heard  upon  twenty  days'  notice  thereof  in  writ- 
ing, given  by.  either  of  the  parties  to  the  other,  and  on  filing  a 
copy  or  abstract  of  such  notice  in  the  office  of  the  clerk,  at 
least  five  days  previous  to  the  first  day  of  the  term  at  which 
such  cause  is  to  be  set  down  for  hearing. 

EULE   VI. 

All  causes  shall  be  noticed  for  hearing  on  the  first  day  of  the 
term,  if  at  issue  long  enough  to  admit  of  such  notice ;  if  not, 
then  for  as  early  a  day  in  term  as  circumstances  will  permit. 

EULE  VII. 

All  causes  noticed  for  hearing  or  argument  shall  be  set  down 
by  the  clerk  upon  the  calendar,  or  list  of  causes,  in  the  follow- 
ing order,  that  is  to  say :  writs  of  error  shall  have  precedence 
according  to  the  term  to  which  they  were  made  returnable, 
without  regard  to  the  time  at  which  they  were  actually  return- 
ed ;  and  appeals  shall  have  precedence  according  to  the  time  of 
filing  the  petition  of  appeal  in  this  court. 

EULE   VIII. 

If  two  or  more  writs  of  error  shall  have  been  made  returna- 
ble to  the  same  term  ;  or  if  two  or  more  petitions  of  appeal 
shall  have  been  filed  at  the  same  term,  they  shall  be  set  down 
on  the  list,  and  have  priority,  according  to  the  time  of  filing  the 
notices  of  hearing. 

EULE   IX. 

It  shall  be  the  duty  of  the  clerk  to  furnish  the  court,  on  the 
opening  thereof  on  the  first  day  of  each  term,  with  a  list  of  the 
causes  noticed  for  hearing,  in  the  order  in  which  they  shall  be 
entitled  to  be  heard  according  to  these  rules. 

EULE   X. 

1.  The  necessary  papers  in  the  cause  shall  be  read  without 
explanation  or  comment. 
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2.  After  wliioli,  one  of  the  counsel  for  the  appellant,  or  plain- 
tiff in  error,  shall  open  the  cause  ;  then  two  counsel  for  the  op- 
posite party  may  be  heard  in  answer,  and  one  counsel  only  for 
the  opening  party  shall  be  allowed  to  reply :  but  in  case  of  an 
appeal  from  an  order  or  decree  of  the  court  of  chancery  in  a 
cause  where  there  are  several  defendants  who  have  separate 
and  distinct  interests,  and  who  have  different  counsel  concerned 
for  them,  the  counsel  for  the  respective  defendants  shall  be 
heard  in  such  order  as  the  court  may  direct ;  but  not  more  than 
two  counsel  shall  be  allowed  to  argue  for  any  one  defendant ; 
and  if  more  than  two  counsel  answer  for  the  defendant,  in  that 
case  two  counsel  may  be  heard  in  reply. 

3.  On  all  arguments  arising  incidentally  before  the  court,  or 
not  before  provided  for,  one  counsel  shall  be  heard  in  opening 
the  matters  in  question  or  points,  then  two  counsel  for  the  op- 
posite party  may  answer,  and  one  counsel  only  for  the  opening 
party  shall  be  allowed  to  reply. 

RULE   XI. 

Each  member  of  the  court  shall,  previous  to  the  hearing  of 
an  appeal  or  argument  of  a  writ  of  error,  be  furnished  with  a 
state  of  the  case,  or  an  abridgement  of  the  pleadings  and  proofs, 
and  of  the  petition  of  appeal,  or  the  record  and  assignment  of 
errors  (as  the  case  may  be)  in  the  cause,  to  be  mutually  agreed 
upon  by  the  parties,  or  their  counsel,  in  case  they  can  agree 
upon  the  same,  and  also  with  the  points  upon  which  the  par- 
ties respectively  mean  to  rely ;  and  in  case  the  parties  shall  not 
agree  upon  a  state  of  the  case,  or  an  abridgment  as  aforesaid, 
then  such  case  or  abridgment  shall  be  made  by  the  party  who 
sets  down  the  cause  for  hearing  or  argument,  and  signed  by  at 
least  one  counsellor  at  kw,  and  a  copy  thereof  furnished  to 
each  member  of  the  court  and  to  the  adverse  party ;  and  in  that 
case  each  party  shall  furnish,  as  last  aforesaid,  the  points  upon 
which  he  means  to  rely. 

RULE   XII. 

Hereafter,  in  all  cases  of  appeals  from  any  order  or  decree 
of  the  court  of  chancery,  the  party  appealing  shall  file  with  the 
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clerk  of  this  court  a  petition  of  appeal,  in  which  shall  be  briefly 
stated  the  order  or  decree  complained  of,  and  the  grounds  of 
appeal,  and  shall  serve  a  copy  thereof  on  the  solicitor  of  the 
adverse  party,  if  he  has  a  solicitor,  or  if  he  has  not,  then  on 
the  adverse  party,  if  to  be  found  in  this  state,  within  thirty 
days  after  filing  the  said  petition ;  and  shall  also,  within  the 
same  time,  deposite  with  the  clerk  in  chancery  one  hundred 
dollars,  to  answer  the  costs  of  the  appeal,  if  the  appellant  shall 
not  prosecute  the  same  to  effect ;  and  in  default  of  serving  a 
copy  of  the  petition  and  making  such  deposit  as  aforesaid,  pro- 
ceedings may  be  had  on  the  order  of  decree  appealed  from,  as 
if  euch  appeal  had  not  been  made ;  and  the  said  appeal  may  be 
dismissed  by  this  court  with  costs. 

RULE   XIII. 

"Whenever  a  deposit  shall  be  made,  as  aforesaid,  with  the 
clerk  in  chancery,  he  shall,  with  all  convenient  speed,  cause 
copies  of  the  several  orders  and  decree  in  the  case  to  be  made 
at  the  expense  of  the  appellant,  (who  shall  be  liable  for  the 
same  in  the  first  instance,)  and  deliver  the  same,  with  all  the 
pleadings,  depositions,  exhibits,  and  papers,  which  may  have 
been  filed  in  his  office  relating  to  the  cause,  to  the  clerk  of  this 
court ;  and  the  said  deposit  shall  be  subject,  prior  to  any  other 
lien,  to  the  fees  of  the  clerk  in,  chancery  for  the  said  copies. 

RULE   XIY. 

The  respondent  shall  file  an  answer  to  the  petition  of  appeal 
within  thirty  days  after  service  of  a  copy  of  the  said  petition 
and  making  the  deposit  aforesaid ;  and  in  default  thereof,  the 
appellant  may  enter  a  rule  as  of  course,  in  vacation  or  term 
time,  with  the  clerk  of  this  court  for  the  hearing  of  the  said 
appeal,  and  may  bring  on  the  same  by  giving  and  filing  notice 
thereof,  as  hereafter  mentioned. 

EULE   XT. 

If  the  respondent  shall  file  an  answer  to  the  petition  of  appeal, 
the  cause  shall  then  be  considered  at  issue,  and  either  party 
may  enter  a  rule  for  the  hearing  as  of  course,  as  mentioned  in 
the  last  preceding  rule. 
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RULE  XYI. 

The  party  prosecuting  a  writ  of  error,  shall  procure  the  same 
to  be  returned  on  the  day  in  term,  or  the  day  after,  to  which  it 
is  made  returnable,  or  show  good  cause  why  it  is  not  returned, 
or  on  failure  thereof,  the  said  writ  may  be  declared  by  this  court 
null  and  void. 

RULE  XVII. 

The  plaintiff  in  error  shall  assign  and  file  errors,  and  serve  a 
copy  thereof  on  the  attorney  of  the  defendant  in  error,  if  he  has 
an  attorney,  or  if  he  has  not,  then  on  the  defendant  in  error,  if 
to  be  found  in  this  state,  in  thirty  days  after  the  writ  of  error 
shall  be  returned,  with  the  transcript  of  the  record  or  proceed- 
ings, unless  diminution  alleged  ;  and  then  in  thirty  days  after 
the  return  day  of  the  certiorari;  or,  in  default  thereof ,  the  plain- 
tiff in  error  shall  be  non-prossed,  unless  this  court  shall  see  cause 
to  allow  further  time. 

RULE  XYIII. 

The  defendant  shall  join  in  error  within  thirty  days  after  the 
expiration  of  the  time  limited  or  granted  for  assigning,  filing  and 
serving  errors,  or  the  errors  may  be  taken  as  confessed;  and  the 
plaintiff  may  enter  a  rule  of  course,  either  in  vacation  or  term 
time,  with  the  clerk  of  this  court,  setting  down  the  cause  to  be 
argued  ex  parte. 

RULE  XIX. 

After  joinder  in  error,  either  party  may  enter  a  rule  for  a 
concilium  with  the  clerk  of  this  court  as  of  course,  as  before 
mentioned,  and  notice  the  cause  for  argument. 

RULE  XX. 

"When  a  cause  is  regularly  noticed  for  hearing,  if  the  appellant 
or  the  plaintiff  in  error  (as  the  case  may  be)  shall  not  appear  to 
argue  the  appeal  or  errors  assigned,  the  decree  or  judgment  of 
the  court  below  shall  be  affirmed,  with  costs;  and  if  the  respon- 
dent or  defendant  fails  to  appear,  the  appellant  or  plaintiff  may 
proceed  ex  parte. 
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EULE  XXI. 

The  states  of  the  case,  or  abridgments  of  the  pleadings  and 
proofs,  and  of  the  petition  of  appeal,  or  of  the  record  and  assign- 
ment of  errors,  mentioned  in  the  eleventh  rule,  shall  be  furnish- 
ed by  the  appellant  or  plaintiff  in  error,  and  on  failure  thereof, 
the  appeal  or  writs  of  error  may  be  dismissed  with  costs. 
EULE  XXII. 

If  the  plaintiff  in  error  shall  allege  diminution  of  the  record, 
it  shall  be  done  on  the  day  the  writ  of  error  shall  be  returned,  or 
within  eight  days  thereafter;  and  he  shall  thereupon  apply  to 
the  clerk  of  this  court  for  a  certiorari  of  course  and  without  spe- 
cial order;  and  the  plaintiff  in  error  shall  cause  it  to  be  duly  re- 
turned within  twelve  days,  or  shall  loose  the  benefit  thereof, 
unless  this  court  shall  see  cause  to  allow  a  further  day  for  that 
purpose. 

EULE  XXIII. 

All  cases  made  and  points  prepared  and  furnished  to  the  mem- 
bers of  this  court,  shall  be  printed  on  good  *  foolscap  paper  with 
a  large  margin,  on  which  every  tenth  line  shall  be  numbered  ; 
and  the  party  who  makes  the  case  shall,  at  least  twenty  days 
before  the  first  day  of  the  term  at  which  such  cause  shall  be 
first  noticed  for  hearing,  serve  upon  the  attorney  or  solicitor  of 
the  adverse  party,  or  transmit  to  such  attorney  or  solicitor  by 
mail,  directed  to  him  at  his  place  of  residence,  three  copies  of 
the  case,  for  the  use  of  such  party  and  his  counsel,  or  the  party 
who  ought  to  have  served  such  case  shall  not  have  the  right  to 
bring  his  cause  on  to  be  heard,  without  the  consent  of  the  ad- 
verse party,  until  after  the  expiration  of  twenty  days  after  such 
copy  of  the  case  shall  have  been  served. 
EULE  XXIV. 

Orders  to  assign  errors,  to  join  in  error,  to  file  petitions  of  ap- 
peal, and  to  answer  such  petitions,  may  be  entered  at  any  time 
by  the  clerk  of  course,  in  the  minutes  of  the  court  upon  the  writ- 
ten request  of  the  solicitor,  attorney,  or  counsel,  at  the  peril  of 
the  party  entering  the  same,  with  the  like  force  and  effect  as  if 
entered  by  direction  of  the  court  during  its  session. 

•Jtortc  rescinded  October  term,  1846. 
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RULE    XXY. 

The  parties  to  every  cause,  now  or  hereafter  pending  in  this 
court,  shall  have  the  liberty  of  submitting  printed,  instead  of 
oral  arguments. 

RULE   XXYI. 

The  remittitur  in  case  of  a  writ  of  error  shall  contain  a  copy 
of  the  judgment  of  this  court,  annexed  to  the  writ  of  error  and 
the  transcript  of  the  record  of  proceedings,  as  brought  into  this 
court,  tinder  the  seal  of  this  court,  and  signed  by  the  clerk 
thereof ;  and  the  remittitur  in  case  of  an  appeal  shall  contain  a 
copy  of  the  decree  or  order  of  this  court  annexed  to  the  peti- 
tion of  appeal,  and  the  matters  thereto  annexed,  as  brought 
into  this  court  under  the  seal  of  this  court,  and  signed  by  the 
clerk  thereof. 

RULE    XXYII. 

No  member  of  this  court  shall,  as  attorney,  solicitor,  or  coun- 
sel, be  concerned  in  or  argue  any  cause  in  this  court  either 
upon  error  or  appeal. 

RULE    XXYIII. 

Special  motions  shall  require  a  notice  thereof,  with  copies  of 
the  papers  not  records  of  this  court,  to  be  served  at  least  two 
entire  days  before  the  motion  is  made. 

RULE   XXIX. 

In  cases  of  writs  of  error  or  appeals,  the  attorney  on  record 
or  solicitor  for  the  adverse  party,  if  any,  in  the  court  below,  shall 
be  considered  as  attorney  or  solicitor,  as  the  case  may  be,  for 
the  defendant  in  error  or  respondent  in  appeal ;  and  notices 
and  papers  served  on  him  shall  be  deemed  good  service,  until 
the  defendant  in  error  or  respondent  in  appeal  shall  give 
notice  in  writing  to  the  plaintiff  in  error  or  the  appellant  in 
appeal  that  he  has  employed  another  attorney  or  solicitor,  nam- 
ing in  such  notice  the  attorney  or  solicitor  employed,  or  until 
appearance  entered  by  a  new  attorney  or  solicitor. 
RULE  XXX. 

When  a  motion  or  preliminary  or  interlocutory  matter  has 
been  argued  or  submitted  to  the  court,  the  presiding  officer  shall 
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distinctly  state  the  point  or  points  to  be  decided,  and  shall  then 
inquire  of  the  court  whether  it  is  ready  to  decide  the  question ; 
and  if  no  objection  is  made  by  any  member,  the  president  shall 
ask  each  member  his  opinion,  calling  their  names,  and  also 
expressing  his  own  opinion,  in  such,  order  as  he  may  think 
proper,  and  shall  then  announce  the  decision  as  the  result  may 
be ;  but  if  any  member,  on  the  question  being  put  as  aforesaid 
by  the  president,  shall  request  or  propose  that  the  court  shall 
have  a  consultation  on  the  matter,  the  counsel  and  audience 
shall  withdraw ;  and  after  the  court  shall  have  conferred  and 
advised  together  of  the  matter,  the  doors  shall  be  opened,  and 
then  the  president  shall,  in  manner  aforesaid,  call  upon  the 
members  of  the  court  for  their  respective  opinions,  and  an- 
nounce the  judgment  of  the  court  in  the  matter,  giving  at  the 
same  time  his  own  opinion  thereon.  The  same  course  shall  be 
pursued  after  the  argument  of  a  cause  on  the  merits. 

RULE   XXXI. 

When  the  decision  of  a  cause  depends  upon  distinct  ques- 
tions, the  decision  of  either  of  which  will  dispose  of  the  cause, 
the  question  shall  be  taken  separately,  if  required  by  any  three 
members. 

KULE   XXXII. 

Affidavits,  to  be  used  on  any  special  motions  or  arguments 
in  this  court,  shall  be  taken  on  four  days'  previous  notice  of  the 
time  and  place  of  taking  the  same,  at  which  time  and  place 
both  parties  may  take  affidavits.  If  such  notice  has  not  been 
given,  no  affidavit  shall  be  read,  unless  a  copy  thereof  has 
been  served  on  the  adverse  party  at  least  eight  days  before  the 
first  day  of  the  term ;  and  in  such  case  the  adverse  party  may 
take  and  use  on  the  argument  counter  affidavits  taken  without 
notice. 

KULE    XXXIII. 

The  rules  of  this  court  shall  be  considered  as  general  rules 
for  the  government  of  the  court  and  the  conducting  of  causes ; 
and  as  the  design  of  them  is  to  facilitate  business  and  advance 
justice,  they  may  be  relaxed  or  dispensed  with  by  the  court  in 
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any  case  where  it  shall  be  manifest  to  the  court  that  a  strict 
adherence  to  them  will  work  surprise  or  injustice. 


ADDITIONAL  RULE. 

Adopted  July  Term,  18-16. 

EULE    XXXIY. 

In  the  argument  of  any  cause  before  this  court,  counsel  shall 
be  limited  each  to  one  ordinary  sitting  of  the  court,  not  exceed- 
ing three  hours,  unless  for  special  reasons  the  court  shall  see  fit 
to  grant  further  time. 


INDEX. 


A. 

ACCOUNT. 

Where  an  account  has  been  settled 
by  arbitrators,  and  a  bond  and  mort- 
gage given  for  the  sum  awarded  to 
be  due,  the  court  will  not,  except  in 
case  of  gross  wrong,  permit  the  ac- 
count to  be  re-investigated,  or  the  va- 
lidity of  the  award  to  be  contested. 
Johnson's  Ex'rs  v.  Ketchum.  '  364 

ADMINISTRATORS.     Vide  EXECU- 
TOES  AND  ADMINISTEATOBS. 

ADMINISTRATOR'S  BOND.    Vide 

PBEEOOATIVE  COTJET,  4 — 7. 

ADULTERY.     Vide  EVIDENCE,  8,  9. 

AGREEMENT. 

1.  Equity  will    decree  the    specific 
performance  of  a  parol  agreement 
for  the  sale  of  land,  if  the  purchase 
money  has  been  paid,  possession 
of  the  land  taken  by  the  purchaser, 
and  improvements  made  thereon. 
Cosier  v.  Thompson.  69 

2.  Where  a  party's  residence  is  in 
one  state,  and  his  place  of  business 
in  another,  the  presumption  is  that 
his  contracts  are  made  rather  at 
his  place  of  business  than  at  his 
place  of  residence.     Varick's  Ex'r 
v.  Crane.  128 

3.  In  the  absence  of  any  direct  evi- 
dence of  the  place  in  which  the 
contract  was  made,  the  money  ad- 
vanced, or  the  papers  delivered, 
the  presumption  obtains  that  the 
contract  was    made  at  the  place 
•where  the  person  lives  who  is  to 
receive  the  money,  or-  where  the 
contract  is  to  be  performed;  and 
this  presumption  is  not  overcome 
by  the  fact  that  the  obligee  lived  in 
another  state,  and  that  the  bond 
and  mortgage  were  made  and  exe- 
cuted, and  the  mortgage  recorded 
there.  ib. 


4.  If  a  contract  is  susceptible  to  two 
constructions,     that     should     be 
adopted  which  will  render  it  op- 
erative, rather  than  that  which  will 
render  it  void.  i&. 

5.  The  time  specified  for  the  pay- 
ment of  a  bond  may  be  enlarged 
by  parol.  Vanhoutenv.  McCarty.  141 

6.  The  specific  performance    of    a 
contract  will  be  decreed   against 
a  subsequent  purchaser  of  the  bar- 
gained premises  having  knowledge 
of  the  complainant's  equitable  title. 
The  New-Barbadoes  Toll  £rid<je  Co.  v. 
Vreeland.  157 

7.  If  the  contract  is  several,   it  is 
no  ground  of   objection  that  the 
contract  made  by  the  complainant 
with    divers    defendants,   be  de- 
scribed in  the  bill  of  complaint  as 
a  contract  between  the  complain- 
ant and  defendant,  without  refer- 
ence to  the  other  parties.  ib. 

8.  Mere  lapse  of  time  constitutes  in 
itself  no  bajr  to  a  decree  for  specific 
performance.  ib. 

9.  If  the  delay,  under  the  circum- 
stance,  amounts  to  an  abandon- 
ment of  the  contract,  relief  will  be 
denied.  ib. 

10.  Under  no  agreement  made  by  a 
landholder  with  a  turnpike  com- 
pany to  grant  land  for  the  use  of 
the  road,  upon  condition  that  the 
road  is  located   on    a    particular 
route,  a  covenant  to  grant  so  much 
land  as  the  road  should  occupy, 
and  to  execute  a  good  and  suffi- 
cient deed  for  the  same,  will  be  con- 
strued to  mean  a  deed  in  fee  sim- 
ple, and  not  merely  for  the  term  of 
the  company's  charter.  ib. 

11.  Speecific  performance  of  a  con- 
tract for  the  conveyance  of  land 
decreed  after  the  lapse  of  twenty- 
three  years,   the    vendee    having 
been  in  possessson.  ib. 
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12.  Where  one  party  signs  an  agree- 
ment to  do  certain  acts,  after  the 
other  shall  have  performed  on  hi:_ 
part  conditions  which  are  prece- 
dent— the   conditions  being    per- 
formed, equity  will  decree  a  spe- 
cific performance  against  the  party 
•who  signed  the  agreement     Lan- 
ing  v.  Cole.  229 

13.  There  is  mutuality  in  the  terms  of 
snch  an  agreement.  ib. 

14.  Where  one  party  only  is  bound 
by  the  contract,  and  nothing  has 
been   done   under  it,  will  equity 
decree  a  specific  performance  ? — 
Quere.  ib. 

15.  Premises  purchased  at  sheriff's 
sale  and  conveyed  to  the  purchaser 
under  a  parol  agreement  to  permit 
the  defendant  in  execution  to  re- 
deem, ordered  to  be  reconveyed. 
Comb's  v.  Little.  310 

16.  If  a  contract  for  the  sale  of  real 
estate  is  silent  as  to  the  kind  of 
funds  in  which  payment  is  to  be 
made,  and  the  vendor  by  her  con- 
versation at  the  time  of  executing 
the  contract  justifies  a  belief  on 
the  part  of  the  vendee,  that  specie 
will  not  be  demanded,  this  is  a 
sufficient  excuse  on  the  part  of  the 
vendee  for  not  tendering  specie 
on  the  day  specified  for  the  pay- 
ment    Pickle  v.  Auble.  315 

17.  Under  such  circumstances  a  de- 
mand of  specie  on  the  day  of  pay- 
ment by  the  vendor,  and  a  refusal 
on  her  part  to  allow  the  vendee 
reasonable  time  to  procure  it,  will 
not  defeat  the  complainant's  right 
to  a  specific  performance  of  the 
contract,  especially  after  his  being 
in    possession    and    making    im- 
provements on  the  property.       ib. 

18.  Nor  will  the  right  of  the  vendee 
to  a  specific  performance   be  de- 
feated by  his  promise  to  accept  a 
lease  from  the  vendor,  under  the 
impression  that  his  right  to   de- 
mand a  deed  was  lost  by  the  con- 
duct of  the  vendor  in  demanding 
specie,  and  his   inability  to   pay 
it.  ib. 

Vide  HUSBAND  AND  WIFE,  1 — 4. 
ALIMONY.    Vide  Drvoucs. 


ANCIENT  EIGHTS. 

Public  policy  forbids  the  disturb, 
ancc  of  rights  ancient  and  well 
settled  by  the  practice  of  the  par- 
ties in  interest.  Sheppard  v.  Hunt. 
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ANSWEE.    Vide  PLEADING,  TTT, 

APPEAL.    Vide  ORDINARY  AND  SUB- 

EOGATES,  21.   PREROGATIVE  COURT, 

1—3. 

ASSIGNMENT    AND    ASSIGNEE. 

Vide  MORTGAGE,  II. 

ASSOCIATE  EEFOEMED  CHUECH 

Vide  EELIGIOUS  SOCIETY. 

ATTACHMENT  (FOE  CON- 
TEMPT.) Vide  PRACTICE,  IV. 

AWAED. 

1.  If  arbitrators  are  not  sworn,  the 
whole  proceeding  is  utterly  void 
Combs  v.  Little.  310 

2.  After  an  award  has  been  executed, 
the  court  will  not  set  it  aside  upon 
the  ground   that  the    arbitrators 
were  not  sworn.     Johnson's  JEx'rs 
v.  Ketchum.  364 

3.  Where  an  account  has  been  settled 
by  arbitrators,    and  a  bond  and 
mortgage  given  for  the  sum  award- 
ed to   be  due,  the  court  will  not, 
except  in  case  of  gross  wrong,  per- 
mit the  account  to  be  re-investi- 
gated, or  the  validity  of  the  award 
to  be  contested.  ib. 

B. 
BANKS.     Vide  FRAUD,  1—3.  7. 

BELL.     Vide  PLEADING,  11.     PRAC- 
TICE, I. 

BONA    NOTABILIA.      Vide  ORDI- 
NARY AND  SURROGATES,  7. 

BOND. 

The  time  specified  for  the  paympnt 
of  a  bond  may  be  enlarged  by 
parol.  Vanhouten  V.  McCarty.  141 

Vide    HUSBAND    AND   WIFE,    10,    11. 
PREROGATIVE  COURT,  4—7. 
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CAVEAT. 

1.  A  caveat  is  incident  to  all  eccle- 
.riasticai  courts,  and  prevents  the 
case  from  being  proceeded  in  with- 
out the  caveator  being  heard.    Ex 
parte  Coursen.  40J 

2.  It  is  a  general  rule,  that  all  per- 
sons who  may  be  injured  by  ad- 
mitting a  will  or  codicil  to  pro- 
bate, may  caveat  against  it.          ib. 

CONSTITUTIONALITY  OF  LAWS. 

Vide  PLEADING,  21. 
CONTRACT.    Vide  AGREEMENT. 
CORPORATIONS. 

1.  By  the  eighth  section  of  the  char- 
ter of  "The  Camden  and  Wood- 
burn  Railroad  and  Transportation 
Company,"  it  is  provided   "that 
the  said  corporation  shall  pay  or 
make  tender  of   payment  of   all 
damages  for  the  occupancy  of  the 
lands  through  which  the  said  road 
may  be  laid  out,  before  the  said 
company,  or  any  person  in  their 
employ,  shall  enter  upon  or  break 
ground  in   the    premises,   except 
for  the  purpose  of  surveying  said 
route,  unless  the  consent  of  the 
owner  or  owners  of  such  land  be 
first  had  and  obtained."    By  the 
ninth  section  of  the  charter  it  is 
further  provided,    "that  in  case 
the  company  and  the  owners  of 
land  cannot  agree  as  to  the  price, 
commissioners  shall  be  appointed 
to  assess  the  value  of   the    said 
land,  and  the  damages  sustained 
by  the  owner;  and  if  either  party 
shall  feel  aggrieved  by  the  decision 
of  the  commissioners,  such  party 
may  appeal  to  the  court  of  common 
pleas  of  the  county,  who  shall  have 
power  to  hear  and    adjudge  the 
same,  and  if  required  to  award  a 
venire  for  a  jury  before  them  to 
hear  and    finally  determine    the 
same."    Held,  that  if  the  value  of 
the  land  and  damages  be  ascertain- 
ed by  commissioners,  and   an  ap- 
peal be  taken  from  their  decision, 
the  company  cannot,  pending  the 
appeal,  by  tendering  the  amount 
awarded  by  the  commissioners,  ac- 
quire a  right  to  enter  upon  the 
land;  except  for  the  purpose  of 


surveying  the  route,     frowning  v. 
Camden  and  Woodbury  Radroua  Co. 

47 

2.  The  right  to  appeal  from  the  de- 
cision of  the  commissioners  is  un- 
conditional, and  requires  no  cause 
to  be  shown.  #>. 

3.  The  very  act  of  appealing,  seta 
aside  the  report  of  the  commis- 
sioners, and   the  question  of  the 
value  of  the  land  and  damages  is 
thereby  left  entirely  open.  ib. 

4.  By  the   term  occupancy,   in    the 
eighth   section,   is  meant  all  the 
right  or  interest  which  the  com- 
pany could  acquire   in  the  land 
for  the  purposes  contemplated  by 
the  act  ib. 

5.  If  the  company  claim  a  right  to 
enter  upon  land   under  color  of 
law,  without  having  complied  with 
the  requirements  of  that  law,   a 
court  of  equity  will  restrain  their 
entry  by  injunction.  ib. 

Vide  FBATTD  (by  incorporated  Com- 
panies. ) 
COSTS. 

1.  Costs  disallowed  to  a  successful 
party  on  the  grounds  that  his  own 
unlawful  act  led  to  the  controversy, 
and  that  great  and  unnecessary  ex- 
pense was  occasioned  by  the  exam- 
ination   of    numerous    witnesses. 
Shields  v.  Arndt.  234 

2.  It  seems  that  a  creditor  is  not 
allowed  the  costs  of  proving  his 
claim  before  the  master.     But  a 
creditor  complaining  of  the  pro- 
ceedings before  the  master  in  set- 
tlement of  the  receivers'  accounts 
may  be  allowed  his  costs,  to  be 
paid  out  of  the  fund,  or  by  the 
receivers,  at  the  discretion  of  the 
court.  Richards  v.  Morris  Canal  and 
Banking  Co:  423 

3.  An  attachment  for  contempt,  be- 
ing in  the  nature  of  a  criminal 
proceeding  costs  are  not  usually 
allowed.     Magennis  v.  Parkhurst. 

433 

Vide  PBEUOOATTVE  COTTBT,  3. 
OURT  OP  EQUITY. 

A  court  of  equity  is  as  much  bound 
>y  positive  rules  and  general  max* 
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ims  concerning  property  as  a  conr 
of  law.     MaUany  v  Mullany, 

COVENANT.    Vide  AGREEMENT,  10 
DEED,  1—3. 

OUBTESY.    Vide  WILL,  1,  2. 
D. 

DAMAGES.  Vide  JURISDICTION,  2 — 4. 
DECREE.     Vide     PRACTICE,     IIL 

JUBISDIOTION,  7. 

DEED. 

1.  If  the  purchaser  of  a  mill-seat  and 
water-power  accepts  from  the  ven- 
dor a  deed,  without  any  covenani 
for  his  protection,  as  to  the  height 
of  the  dam,  or  the  extent  of  the 
flow  to  which  he  is  entitled,  and 
the  purchaser  is  subjected  to  dam- 
ages by  reason  of  the  improper 
height  of  the  dam,  he  is  without 
remedy  either  at  law  or  in  equity. 
Hopper  v.  Lutkins.  149 

2.  If  it  was  designed  by  the  parties 
that  a  deed  should   contain  cove- 
nants, and  they  have  by  mistake 
been  omitted  by  the  scrivener,  the 
mistake  will  be  corrected  by  a  court 
of  equity,  and  the  deed  reformed 
accordingly.  ib. 

3.  If  the  deed  contain  full  covenants 
of  warranty  as  to  the  height  of  the 
dam,  and  the  covenants  are  broken, 
a  court  of  equity  will  not  injoin 
the  vendor  from  proceeding  at  law 
to  recover  the  purchase  money, 
nor  set  off  the  damages  sustained 
by  the  vendee  by  the  breach  of 
such  covenants  against  the  claim 
'of  the  vendor  for  the    purchase 
money,  but  will  leave  the  parties 

i    to  their  remedies  at  law.  ib. 

4.  Where  the  vendor  agrees  to  con- 
vey a  farm   "said  to  contain  one 
hundred  and  thirty-five  acres,  be 
the  same  more  or  less,"  and  the 
deed  executed  in  pursuance  of  the 
agreement  describes  the  land  by 
courses  and  distances,  and  adds 
"containing    one   hundred    and 
thirty-five  acres,  be  the  same  more 
or  less,"  if  there  proves  to  be  a  de- 
ficiency of  over  twenty  acres  in  the 
quantity  of  land  actually  convey- 
ed, the  purchaser  npon  a  bill  filed 


by  the  vendor  for  the  foreclosure 
of  a  mortgage  given  to  secure  a 
part  of  the  purchase  money,  will 
be  entitled  to  have  an  abatement 
or  compensation  for  the  deficiency 
in  the  quantity  of  land.  Louse  v. 
Boyles.  212 

5.  It  seems  that  a  party  has  no  right 
to  a  discovery,  nor  to  the  produc- 
tion of  title  deeds  relating  alone 
to  his  adversary's  title.     Thompson 
v.  Engle.  271 

6.  In  the  year  seventeen  hundred 
and  twenty  five  a  tract  of  land  was 
devised  for  the  benefit  of  a  free 
school  in    "  the  township  of  Green- 
wich. "    In  the  year  seventeen  hun- 
dred and  forty-nine,  the  same  land 
was   conveyed,  by  persons  acting 
on  behalf  of  the  "town  of  Green- 
wich" by  indenture  to  D.  S.,  re- 
serving a  yearly  rent  of  thirteen 
pounds  to   be  paid   unto  the  trus- 
tees for  the  time  being,  as   they 
shall  be  chosen  by  the  inhabitants 
of  "the  town  of  Greenwich"  in- 
cluded  within  certain  boundaries 
in  the  said  deed   particularly  spe- 
cified.     The   rent  was    paid  for 
about  eighty  years  to  the  trustees 
chosen   by    "the  town  of  Green- 
wich. "     Held,  that  D.  S.  and  those 
claiming  under  him,  were  bound 
to   pay  the  rent  reserved    to  the 
trustees  chosen  by  the  town  of 
Greenwich,  pursuant  to  the  reser- 
vation in  the  said  deed,  and  not 
to  the  inhabitants  of  the  "town- 
ship of  Greenwich."    Sheppard  v. 
Hunt.  277 

1.  The  grantee  in  a  deed,  and  those 
claiming  under  him,  cannot  deny 
the  binding  authority  of  a  reser- 
vation in  the  deed.  ib. 

3.  Long   acquiescence   in    a    given 
construction    of    an    instrument,  : 
renders  it   unwise  and   impolitic 
to  change  such  construction.      ib.  > 

9.  Public  policy  forbids  the  disturb- 
ance of  rights  ancient  and  well 
settled  by  the  practice  of  the  par- 
ties in  interest,  ib. 

Vide  HUSBAND  AND  WIFE,  4,  7 — 9. 

DEVISE.     Vide  TRUST  AND  TRUSTEE, 
1.    WILL, 
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DEVISEES.     Vide  HEIBS  AND  DE- 
VISEES. 

DISCOVERT.      Vide  DEEDS.    RE- 

CEIVEES,  13. 

DIVOECE. 

1.  A  feme  covert  may  apply  for  a  di- 
vorce  for  any  cause,  in  her  own 
name,    without    a  proclwin,     ami. 
Amos  v.  Amos,  171. 

2.  Upon  a  bill  for  a  divorce,  the  court 
T'dll,  at  its  discretion,  make  an  al- 
lowance to  the  wife  for  her  main- 
tenance pendente  lite,  and  also  for 
counsel  fees,  whether  she  be  com- 
plainant or  defendant  in  the  suit. 

ib. 

3.  The  allowance  to  the  wife  pendente 
He  will  be  moderate.     No  induce- 
ment should  bo  held  out  for  the 
oppression  of  the  husband.         ib. 

4.  The   court  may  rualie  the  allow- 
ance either  with  or  without  a  refer- 
ence to  a  master.  £\ 

5.  The  allowance  may  be  changed  at 
the  discretion  of  itae   chancellor, 
on  the  application  of  either  part.y. 

ib. 

0.  Where  children  are  grown  up,  no 
allowance  should  be  made  on  their 
account.  ib. 

D3WER.     Vide  HEIRS  AND  DEVISEES, 
3.     LEGACY,  4. 

E. 
ELECTION. 

A  testator  by  his  will  directed  that 
when  his  youngest  child  attained 
the  age  of  twenty-one  years,  all 
his  real  estate  should  be  sold  or  di- 
vined, whichever  a  majority  of  his 
children  then  living  should  think 
best,  and  invested  his  executors, 
and  the  survivor  of  them,  with  full 
power  and  authority  to  sell,  either 
at  public  or  private  sale,  as  to  them 
might  seem  most  advantageous,  all 
his  real  estate,  in  case  it  should  be 
determined  by  the  election  of  his 
children,  as  aforesaid,  to  make 
sale.  Held,  that  the  devisees,  be- 
fore electing  'whether  to  sell  or  di- 
vide the  land,  had  a  right  to  call 


upon  the  executor  to  decide, 
whether  in  case  of  a  sale  he  would 
sell  at  public  or  private  sale ;  and 
if  the  executor  did  determine  iu 
what  manner  he  would  sell,  and 
the  devisees  were  influenced  by 
that  determination  in  making 
their  election  to  have  the  property 
sold,  the  executor  could  not  alter 
his  determination  wiihout  giving 
the  heirs  an  opportunity  of  alter- 
ing their  decision  upon  the  ques- 
tion of  sale  or  division.  Wi  iyht's 
£cVv.  Wright,  28. 

EQUITABLE    INTEREST.       Vido 
JUDGMENT  AT  LAW,  1 — 3.  | 

EQUITY  OF  REDEMPTION.  Jid^ 

Mo    TGAG   ,  11. 

ESTATE. 

1.  If  a  testator  devise  to  a  feme  covert 
an  estate  of  inheritance  in  fee  sim- 
ple, he  cannot  by  any  restriction 
or  provision  in  the  will  deprive  the 
husband  of  the  devisee  of  his  es- 
tate by  the  curtesy  in  the  land  de- 
vised.    Jiuilany  v.  Mutttny,        16. 

2.  Those  incidents  which  by  law  are 
inseparably  annexed  to  any  estate, 
cannot  be  prohibited  by  any  con- 
dition or  limitation   expressed  in 
the  deed  or  will.  ib. 

3.  A  man  cannot  by  will  create  such 
an  estate,  as  by  the  rales   of  the 
common  law  he  could   not  in  his 
life  time  create  by  deed.  2*. 

EVIDENCE. 

1.  One  witness,  with   corroborating 
circumstances,  is  sufficient  to  over- 
come    the     defendant's   answer. 
C/wmcev.  Teeple,  173. 

2.  The  mere  opinions  of  witnesses  in 
regard  to  the  insolvency  of  a  com- 
pany, without  referring  to  the  facts 
upon   which    their    opinion*    are 
founded,  are  entirely   insuffio'jnt, 
and  can  never  form  the  basis  for 
the  action  of  the  court.     Brundred 
v.  Patterson  Machint  Co,  294. 

3.  The  affidavits  of  the  complainants, 
made  after  filing  the  bill,  are  not 
competent  to  be  read   upon  a  mo- 
tion for  an  injunction  and  the  ap- 
pointment of  receivers.  il\ 
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4  It  is  not  competent  to  show  by 
parol,  that  at  the  time  of  executing 
•  bond,  the  obligee  agreed  that  the 
obligor  should  not  be  personally 
liable,  but  that  the  obligee  would 
look  to  the  mortgage  security  for 
payment.  Chelwoodv.  Jirittan, 

334 

6.  The  party  calling  the  subscribing 
witness  to  an  instrument,  is  not 
concluded  by  his  evidence,  and  if 
the  witness  denies  the  execution  of 
the  instrument,  other  witnesses 
may  be  called  to  establish  it.  Ketch" 
urn  v.  Johnson's  Ex'rs,  370 

6.  A  certified  copy  of  the  surrogate's 
proceedings  on  an  application  for 
probate,  has  the  effect  of  a  record, 
against  which  no  averment  will  be 
admitted  by  the  ordinary.  Ktparte 
Coursen,  408 

7.  If  it  appear  by  the  certified  copy 
of  the  surrogate's  proceedings  that 
probate  was  granted  by  him  on  the 
application  of  both  the  executors, 
one  of  the  executors  will  not  be 
permitted  to  prove,  by  way  of  des- 
troying the  effect  of  that  record  as 
evidence  against  him  before  the 
ordinary,  that  his  name  was  used 
in  the  application  to  the  surrogate 
without  his  consent.  ib. 

8.  Direct  evidence  is  not  required  to 
sustain    the    charge  of   adultery. 
Day  v.  toy,  444 

9.  The  circumstances  to  sustain  the 
charge  must  be  such  as  to  lead  the 
guarded  discretion  of  a  reasonable 
and  just  man  to  the  conclusion 
that  the  crime  has  been  committed. 

ib. 

10.  The  rules  of  evidence  are  gener- 
ally the  same  in  equity  as  at  law. 
Jlunyon  v.  Farmers'  and  Mechanics' 
Bank  of  New  Brunswick,  480 

11.  Though  there  be  no  express  evi- 
'  dence  of  the  delivery  of  an  ante- 
nuptial agreement,  and  though  it 
be  found  in  the  husband's  posses- 
sion after  hia  death,  its  delivery 
will  be  presumed  if  its  due  execu- 
tion be  proved,  and  it  appear  that 
it  was  recognized  by  the  husband. 
Smith  v.  Moore's  Ex'r,  485 

,12.  The  declarations  of  the  husband, 
made  during  coverture,  and  shortly 
before  the  execution  of  a  deed  o'f 
.settlement,  are  not  evidence  of  the 


ante-nuptial  agreement,  in  pursu- 
ance of  which  the  settlement  is 
made.  Satterthwaite  v.  Emley,  489 

13.  Nor  will  a  recital  of  such  agree- 
ment in  the  deed  of  settlement,  be 
evidence  of  the  agreement,  except 
as  against  the  husband  and  per- 
sons claiming  under  the  settle- 
ment ib. 

EXCEPTIONS.    Vide  PBACTICE,  TTT. 
EXECUTION  AT  LAW.   Vide  JUDG- 
MENT. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

If  an  executor  receive  the  effects  of 
his  testator,  without  applying  them 
in  due  course  of  administration, 
his  estate  becomes  liable  for  the 
money  so  received,  and  his  execu- 
tor may  be  called  upon  in  equity 
to  pay  the  legacies  in  due  course  o'f 
the  administration  of  the  assets 
which  came  to  his  hands.  Smith 
v.  Moore's  Ex,'r,  485 

Vide  HEIRS  AND  DEVISEES,  1,  2 
PKOBATE. 

F. 

FEME  COVERT.      Vide   HUSBAND 
AND  WIFE. 

FRAUD  (by    Incorporated  Compa- 
nies.) 

1.  The  act,  entitled,  "An  act  to  pre- 
vent frauds  by  incorporated  com- 
panies" passed  February  sixteenth, 
eighteen  hundred  and  twenty-nine, 
applies  not  only  to  banks,  but  to 
all  incorporated  companies  other 
than  those  specially  excepted  in 
the  twenty-first  section  of  the  act 
Parsons  v.  Monroe  Manufacturing 
Co.  187 

2.  There  are  certain  provisions  of  the 
act  intended  to  apply  to  banking 
companies  alone,  and  when  so  in- 
tended they    are    referred  to  as 
"  banks."   But  the  act  itself,  by  ita 
general  provisions    goes    further, 
and  reaches    other    corporations, 
and  may  be  carried  out  as  to  them, 
without  the  aid  of  those  special 
sections  which  are  applicable  to 
money  corporations  alone.          ib. 
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3.  An  injunction  may  be  issued  un- 
der the  act,  agf.inst  a  bank  or  other 
corporation,    before  the  company 
have  actually  suspended  business. 

ib. 

4.  Where     the    bill   of     complaint 
charges,  that  the  complainant  is  a 
stockholder    and  creditor  of  the 
company  to  a  large  amount,  and 
specifies  in  what  his  claim,  as  a 
creditor,  consists  ;   that  he  has  re- 
peatedly called  on  the  president  of 
the  company  for  payment,  but  that 
he  has  always  failed  to  make  pay- 
ment ;  that  the  president  has  the 
entire  control  of  the  company;  that 
he  is  insolvent  and  uses  the  pro- 
perty of  the  company  for  his  own 
use  ;  that  the  company  is,  to  the 
belief  of  the  complainant,  insolv- 
ent and   unable  to  pay  its  debts, 
and  unless  this  court  interferes  the 
whole  property  will  be  squandered ; 
specifies  various  unathorized  acts 
committed  by  the  president,  sub- 
jecting the  property  of  the  com- 
pany to  the  incurnbrance  of  mort- 
gages and  judgments,  without  the 
authority  of  the  board  of  directors ; 
charges  that  the  company  owe  a 
large  amount  of  debts  to  other  per- 
sons ;  that  executions  are  in  the 
sheriff's  hands,  by  virtue  of  which 
the  property  of  the  company  is  ad- 
vertised for  sale,  and  that  the  com- 
pany is  insolvent  according  to  the 
complainant's  belief  owing  to  the 
mismanagement  of  the  president; 
the  facts   and    circumstances  set 
forth  are  sufficient  to  justify  the 
action  of  the  court,  and  the  bill  is 
therefore  particular  enough  in  the 
allegations  made.  ib. 

5.  The  whole  proceeding  under  the 
act  must  rest  upon  the  insolvency 
of  the  company.      Unless  that  is 
satisfactorily  made  out,  the  court 
has  no  jurisdiction.  ib. 

6.  If  the  insolvency  of  the  company 
is  established,  there  still  resides  in 
the  chancellor  a  discretion   as  to 
the  ordering  of  an  injunction  and 
the  appointment  of  receivers,  to  be 
governed  by  the  facts  and  circum- 
stances of  the  case.  ib. 

7.  The  court  may  restrain  a  company 
from  carrying  on  its  ordinary  busi- 
ness, or  a  bank  from  issuing  notes. 


and  yet  leave  the  directors  to  settle 
up  its  affairs.  ?6. 

8.  In  judging  of  the  solvency  or  in- 
solvency of  a  company,  its  proper- 
ty should  be  estimated  at  its  fiiir 
value,  and  not  at  the  depreciated 
price  which  it  might  command  at 
a  forced  sale.  it). 

9.  The  most  unfavorable    inference 
as  to  the  condition  of  a  corpora- 
tion, may  justly  be   drawn    from 
the  circumstance  of  the  company's 
withholding  its  books  upon  an  in- 
vestigation touching  its  solvency. 

it). 

10.  If  the  insolvency  of  the  company 
is  satisfactorily    established,   and 
the  circumstances  of  the  case,  in 
the  opinion  of  the  chancellor,  call 
for  his  interference,  an  injunction 
will  issue,  though    many  of   the 
creditors  and  stockholders  petition 
against  it  ib. 

11.  Upon  a  motion  for  an  injunction, 
and  the  appointment  of  receivers, 
under  the  act  entitled,  "An  act  to 
prevent   frauds    by    incorporated 
companies,"  the  primary  question 
is,  whether  the  corporation  be  sol- 
vent or  not     Brundred  \.  Paterson 
Machine  Co.  294 

12.  If  it  be  a  balancing  question,  and 
the  course  of  those  who  manage 
the  affairs  of  the  company  appears 
to  be  upright  and  just,  the  doubt 
should  be  resolved  in  favor  of  the 
rights  of  the  company.  ib. 

13.  It  would  be  unwise  and  impolitic 
to  interfere  with  any  corporation, 
so  long  as  they  are  acting  with  an 
honest  purpose,  unless  their  con- 
dition is  hopeless,  or  their  course 
of  action  such  as  to  jeopard  the  in- 
terests of  creditors  and  the  public. 

ib. 
Vide  RECEIVEBS. 

G. 

GUARDIAN  AND  WARD. 
1.  The  guardian  of  an  infant  cannot 
convey  the  real  estate  of  his  ward, 
without  the  authority  of  a  court  of 
equity;  nor  will  the  court  sustain 
such  conveyance,  made  eithei  by 
the  infant  or  his  guardian,  though 
the  infant  have  received  the  con- 
sideration of  the  conveyance.  An~ 
tonidas  v.  \\'(Mntj  42 
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2.  ^Jut  in  the  absence  of  fraud,  the 
infant  will  be  decreed,  upon  recov- 
ering the  land,  to  refund  the  con- 
sideration money,  together  with 
the  value  of  the  improvements  on 
the  land,  arising  from  repairs  of 
the  buildings  and  fences  and  ma- 
nuring the  land,  though  he  will 
not  be  decreed  to  allow  the  value 
of  new  buildings  or  other  perma- 
nent improvements,  -  t&. 

H. 

HEIBS  AND  DEVISEES. 

1.  A  testator  by  his  wi)l    directed, 
that  when  his  youngest  child  at- 
tained the  age  of  twenty-one  years, 
all  his  real  estate  should  be  sold  or 
divided,  whichever  a   majority  of 
his   children  then  living    should 
think  best,  and  invested  his  execu- 
tors,  and  the  survivor  of    them, 
with  full  power  and  authority  to 
sell  either  at  public  or  private  sale, 
as  to  them  might  seem  most  advan- 
tageous, all  hie  real  estate,  in  case 
it   should  be  determined  by  the 
election  of  his  children,  as  afore- 
said, to  make  sale.     Held,  that  the 
devisee,  before  electing  whether  to 
sell  or  divide  the  land,  had  a  right 
to  call  upon  the  executor  to  decide, 
whether  in  case  of  a  sale  he  would 
sell  at  public  or  private  sale  ;  and 
if  the  executor  did   determine  in 
what  manner  he  would   sell,  and 
the  devisees  were    influenced  by 
that  determination  in  making  their 
election  to  have  the  property  sold, 
the  executor  could  not  alter  his  de- 
termination   without    giving    the 
heirs  an  opportunity  of   altering 
their  decision  upon  the  question 
of  sale  or  division.      Wrigkt's  EK'T 
v.  Wrifjht.  28. 

2.  Where  a  testator,  by  his  will,  di- 
rects that  the  residiuum  of  his  es- 
tate, real  and    personal,   shall  be 
sold  by  his  executors,  and  the  mo- 
neys arising  from  the  sale  be  di- 
vided among  his  children  in  a  dif- 
ferent ratio  from  that  in  which  the 
land  would   have  descended,  the 
devisees  take  a  vested  interest  in 
the  proceeds  of  the  sale  of  the  es- 
tate, both  real  and  personal,  and 
the  executors  are  bound  to  make 


sale  according  to  the  direbtions  of 
the  will.     Berrien  v.  Berrien,       37. 

3.  If  no  sale  be  made  by  the  execu- 
tors, a  son  of  the  testator  does  not 
become  seized  of  such  an  estate  in 
the  land  as  will  entitle  his  widow 
to  dower.  ib. 

4.  The  devisees  under  a  will,  by  ac- 
cepting the  devise,  assume  the  pay- 
ment of  the  legacies   charged  on 
the  real  estate,  in  the  proportion 
of  their  respective  estates  in  the 
land  devised ;  and  a  purchaser  un- 
der one  of  the  devisees  must  bear 
his  proportion  of  the  charge.     Ste- 
venson v.  Brown.  503. 

5.  There  is  no  rule   distinguishing 
between  the  widow  and  other  de- 
visees, ib. 

HUSBAND  AND  WIFE. 

1.  Though  there  be  no   express  evi- 
dence of  the  delivery  of  an  ante- 
nuptial agreement,  and  though  it 
be  found  in  the  husband's  posses- 
sion  after  his  death,  its  delivery 
will  be  presumed,  if  its  due  execu- 
tion be  proved,  and  it  appear  that 
it  was  recognized  by  the  husband. 
Smith  v.  Moore's  i-x'r.  485. 

2.  Equity  will  enforco  a  post  nuptial 
settlement  made  in  pursuance  of  a 
parol  ante-nuptial  agreement.  Sat- 

erthwaite  v.  Emlvy.  489. 

3.  Such  settlement  cannot  be  con- 
sidered voluntary.  ib. 

4.  A  deed  of  settlement  made  by  a 
husband  in  favor  of  his  wife,  after 
marriage,  in   pursuance  of  an  al- 
leged   parol    ante-nuptial    agree- 
ment, there  being  no  proof  of  such 
agreement  but  the  declarations  of 
tue  husband  and  the  recital  in  the 
deed,  held  void  as  against  the  cre- 
ditors of  the  husband,  whose  debts 
were  in  existence  at  the  date  of  the 
deed.  ib. 

5.  Upon  a  bill  by  husband  and  wife 
for  the  recovery  of  a  legacy  be- 
queathed to  the  wife,  she  is  en- 
titled to  a  reasonable  provision  out 
of  the  legacy  before  decree  in  favor 
of    the    husband.        Utevenson  v. 
.Brown,  503. 

6.  A.  feme  covert  is  regarded  in  equity 
as  a  feme  sole,  in  respect  to  her 
separate  estate,  so  far  as  to  enable 
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her  to  dispose  of  it  in  any  way  not 
inconsistent  with  the  terms  of  the 
instrument  nnder  which  she  holds. 
Leuycraft  v.  Hedlen.  512 

7.  If  by  the  deed  of  settlement  the 
husband     has    relinquished     any 
right  which  he  might  have  acquired 
in  her  estate  by  the  marriage,  and 
covenanted    not    to    intermeddle 
therewith,  but  to  permit  the  wife 
to  dispose  of  it  by  deed,  will  or 
otherwise  at  her  pleasure ;  her  right 
of  disposition  remains  as  it  was 
before  the  marriage,  and  she  is,  in 
respect  of  the  estate,  feme  sole.      ib. 

8.  But  if  the  terms  of  the  deed  re- 
quire a  particular  mode  of  dispo- 
sition,  those  terms  must  be  ob- 
served.    Her  power  is  limited  by 
them,  and  she  is  feme  sole  sub  modo, 
and  only  to  the  extent  of  the  power 
expressed.  ib. 

9.  Where  by  the  deed  of  settlement 
it  is  stipulated   that  the  wife  shall 
be  permitted  to  make  what  dispo- 
sition of  the  trust]property  she  may 
choose,   and   that    she  may  have 
the  entire  and    absolute    control 
over  it,  and   dispose  of  the  same 
by  deed,  will  or  otherwise,  at  her 
pleasure,  and  the  trustee  covenants 
to  convey  the  said  estates  and  pro- 
perty as    she  shall    direct:  Held, 
that  the  term   convey  must  have 
been  used  as  well  in  reference  to 
the  personal  as  well  as  real  estate, 
and  a  direction  by  the  feme  to  her 
trustee  to  execute  a  bond,  may  in 
equity  be  regarded  as  an  appro- 
priation of  &o  much  of  the  estate  as 
may  be  necessary  to  it.  ib. 

10.  If  a  bond  be  executed  pursuant 
to  the  direction  of  the/erne  covert, 
by  her  trustee,  in  his  own  name, 
her  separate  estate  may  be  charged 
with  the  money  due  on  the  bond. 

ib. 

11.  And  if  the  trust  be  surrendered 
and  her  separate  estate  held  with 
her  general  property,  so  that  no 
means  of  distinguishing  it  is  afford- 
ed to  the  court,  a  general   decree 
will  be  made  against  her  for  the 
payment  of  the  money  due  on  the 
bond.  ib. 


Vide  TBUST  AND  TUUSTEE,  1. 
L 

INFANT.     Vide  GUABDIAN  AND 
WABD. 

INJUNCTION. 

/.    Of  the  Injunction  generally.     In  what 
cases  and  when  granted. 

II.  To  stay    Waste,  Tresspass  or  Nui- 
sance. 

III.  To  stay  Proceedings  «t  Law. 

IV.  Dissolving  Injunction. 

I.    Of  the  Injunction  generally.    In  whut 
cases  and  when  granted. 

1.  If  a  company  claim  a  right  to  enter 
upon   land    nnder   color  of  law. 
without  having  complied  with  the 
requirements  of  that  law,  a  court 
of  equity  will  restrain  their  entry 
by  injunction.     Brooming  \.  Lam- 
den  and  Woodljury  Railroad  Co.     47 

2.  The  court  will  not,  by  injunction, 
restrain  a  defendant  from  the  use 
and    enjoyment   of   a  work   con- 
structed with  the   express  or  im- 
plied assent  of  the  complainant, 
though  it  prove  prejudicial  to  his 
rights.     Hulm",  v   Sltreve  116 

3.  Nor  will  the   court,   nnder  such 
circumstances,   injoin    either  the 
completion  of  the  original  work,  or 
the  construction  of  any  new  work 
necessarily  connected  with  or  form- 
ing a  part  of  the  original  construc- 
tion, ib. 

4.  But  when  the  defendants'  with  the 
complainants'    assent,     construct 
new  waste  gates  in  their  mill  pond, 
connected  with  a  new  channel  or 
raceway  to  carry  the  water  into  the 
complainants'  mill  pond, at  a  point 
nearer  to  the  complainants'  mkl 
than  its  natural  and  accustomed 
channel,  and  after  a  lapae  of  four 
years  attempt  to   extend   the  race- 
way from  the   waste  gates,  and  to 
cause  the  water  to   enter  the  mill 
pond  still  nearer  to  the  complain- 
ants' mill,  the  court  will  restrain 
the  execution  of  such  new  work  by 
injunction.  ib. 
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&  And  though  such  new  improve- 
ment be  commenced  in  the  sum- 
mer and  carried  on  during  the  en- 
guing  fall  and  winter,  but  not  com- 
pleted in  February,  when  the  com- 
plainants' bill  was  filed  for  an  in- 
junction, the  complainants  have 
not  lost  their  remedy  by  laches,  ib. 

6.  If  waste  gates  be  constructed  by 
the  defendants,  and  itsed  by  them 

.through  a  course  of  years,  with  the 
complainants'assent.the  complain- 
ants cannot  have  relief  by  injunc- 
tion so  long  as  the  use  of  the  gates 
IB  soniined  to  their  original  pur- 
pose; but  if  an  attempt  is  made  to 
apply  them  to  different  purpose, 
injurious  to  the  complainants,  the 
court  will  by  injunction  entirely 
prohibit  the  use  of  the  gates.  ib. 

7.  A  court  of  equity  will,  by  injunc- 
tion,   restrain   a  mortgagee    from 
proceeding  at  law  to  sell  the  equity 
of  redemption,  in  satisfaction  ol 
the  mortgage   debt.        Severns  v. 
W,  olston's  Exrs,  220 

8.  Where  the  object  of  the  bill  will  be 
answered,  a  sheriff's  sale  should 
Dot  be  restrained  by  injunction, 
but  the  sale  should  be  suffered  to 
proceed,  and  the  money  styed  in 
the  sheriff's  hands.      Receivers  of 
the  Morris  Canal  and  Banking  Co,  v. 
Biddle,  222 

P.  The  diversion  of  a  stream  of  water, 
or  any  part  of  it,  by  a  complainant, 
after  the  allowance  of  a  writ  of  in- 
•  j  unction  in  his  favor,  and  before 
the  service  of  the  writ,  is  an  abnse 
of  the  process  of  the  court  Shields 
v.  Arn<,t,  234 

10  The  command  of  an  injunction 
must  be  implicitly  obeyed,  but  it 
is  the  spirit  and  not  the  letter  of 
the  command  to  which  obedience 
is  required.  Magennis  v.  Park- 
hurst.  433 

Vide  FRAUD,  3,  C,  10, 11. 

]L    To  stay  Waste,  Tresspass  or  Nu  - 
sauce. 

11.  Injunctions  have  repeatedly  been 
granted  in  cases  of  mere  trespass, 
and  that  too  when  committed  un- 
der pretence  of  title.  Khreve  v. 
Black,  177 


12.  Cutting  off  the  timber  from  ft 
tract  of  woodland,  valuable  chieflj 
for  the  wood  upon  it,  is  an  irrepa- 
rable injury.  ib. 

13.  Injunction  to  restrain  irrepara- 
ble mischief,  by  the  cutting    of 
timber,  denied,  where  the  answer 
alleged  the  title  and  possession  of 
the  premises  to  be  in  the  defend- 
ants, and  denied  the  title  and  pos- 
session of  the  complainants.       ib. 

14.  The  jurisdiction  of  a  court  of 
equity  in  case  i  of  waste  and  nui- 
sance, is  of  a  preventive  character, 
and  comes  in  aid  of  the  courts  of 
law.     It  is  founded  on  the  necessi- 
ty created  by  irreparable  mischief, 
and  the  inadequacy  of  pecuniary 
compensation.        tiliidds  v.  Arndt, 

234 

15.  The  diversion  of  a  water-course 
from  its  accustomed  channel,  is  a 
nuisance,  which,  before  the  nui- 
sance is  created  may  and  should 
be  restrained  by  injunction.     No 
mere  pecuniary  compensation  will 
answer  the  ends  of  justice.          ib. 

16.  The  mere  denial  of  the  complain- 
ant's right  by  the  defendant,  in  his 
answer,  will  not  oust  this  court  of 
its  jurisdiction  to  interfere  by  in- 
junction, ib. 

17.  In    cases   of    doubt,   the    right 
should  usually   bo  established  at 
law,  before  the  granting  of  an  in- 
junction, ib. 

18.  A  long  enjoyment  of  a  right  will 
entitle  the  party  to  an  injunction 
to  restrain  a  private  nuisance,  evan 
though  the  defendant  may  deny 
the  right;  and  the  court  will  exer- 
cise its  discretion  whether  to  order 
a  trial  at  law  or  not,  before  grant- 
ing an  injunction — always  inclin- 
ing, if  there  be  reasonable  doubt, 
to  put  the  case  to  a  jury.  i6. 

19.  A  court  of  equity  will  not  inter- 
fere by  injunction,  in  a   case  of 
naked  tresspass,  where  there  is  a 
full  remedy  at  law.     Kerlinv.  West, 

449. 

20.  But  for  the  purpose  of  quieting  a 
possession,  or  preventing  a  multi- 
plicity of   actions  or  where  the 
value  of  the  inheritance  is  in  jeop- 
ardy,  or   irreparable  mischief  is 
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threatened,  in  relation  cither  to 
mines,  quarries  or  woodland,  the 
court  will  interft  re  by  injunction, 
even  against  a  person  acting  under 
a  claim  of  right.  ib. 

21.  The   injury  may   be  irreparable 
either  from   the   nature  of  the  in- 
jury itself,  or  from  the  want  of  re- 
sponsibility in  the  person  com- 
mitting it.  ib. 

III.     To  stay  Proceedings  at  law. 

22.  The  court  will  not  by  injunction 
protect  a  party  who  has  been  erro- 
neously put  into  possession  of  land 
under  ft  writ  of  restitution,  espe- 
cially where  his  title  has  not  been 
established  at  law.     Tk  mpson  v. 
E,,fjle.  271 

23.  Where  a  right  has  been  repeated- 
ly established  at  law,  or  where  the 
same  right  is  subject  to  be  contro- 
verted byjdifferent  persons,  a  court 
ol  equity  may  put  an  end  to  litiga- 
tion by  restraining  suits  at  law  and 
settling  the  whole  controversy,  or 
if  need  be,  by  directing   a  single 
trial  at  law.  i  •». 

24.  But  the  co  rt  will  not  interfere 
to  quiet  the  possession  of  a  party, 
where  there  has  been  no  trial  of 
the  right  at  law,  and  where  there  is 
but  one  adverse  claimant.  ib. 

Vide  JUDGMENT,  4. 
IV.     Dissolving  Injunction. 

25.  When  an  injunction  ie  granted 
ex  parte,   the  court  will  any  time 
hear  a  motion  to  dissolve  for  want 
of  equity  unless  for  special  cause. 
Receivers  of  the  Moms  (.anal    and 
Banking  Co.  v.  Eidille.  222 

26.  The  general  rule  is,  that  an  in- 
junction properly  granted,  will  not 
be  dissolved  till  all  the  defendants 
have  answered.     Moutenburgh,  Day 
and  Co.  v.  Peck,  Pierson  and  Co. 

446 

27.  It  is  the  duty  of  the  complainant 
to  take  the  requisite  steps  to  com- 
pel an  answer  from  all  the  defend- 
ants, and  if  he  neglected  to  do  so, 
the  injunction  may  be  dissolved 
though  a  part  only  of  the  defend- 
ants have  answered.  ib. 


28.  If   the  defendant   upon  whom 
rests   the  gravamen  of  the  charge, 
answers  denying  the  whole  equity 
of  the  bill  as  against  him,  the  in- 
junction will  be  dissolved.          ib. 

29.  To  entitle  a  defendant  to  the  dis- 
solution of  an  injunction  he  must 
deny  the  whole  equity  of  the  bill 
upon  whichthe  injunction  is  based. 
He  must  anwer  directly  and  with- 
out evasion,  and   must  not  merely 
answer  the  several  charges  literally, 
but  he  must  traverse  the  substance 
of  each  charge.     Everly  v.  Rice 

553 

30.  The  defendant  must  answer  upon 
his  own  knowledge,  and  not  upon 
information  and  belief;   others  ise 
the  injunction  must  be  retained, 
till  the  final  hearing.  ib, 

Vide  PRACTICE,  IE, 
INTEREST.     Vide  MOBTOAOE,  L 

J. 
JUDGMENT  AT  LAW. 

1.  A  judgment  at  common  law  is  not 
a  lien  upon  a  mere  equitable  inter- 
est, nor  is  such  interest  the  sub- 
ject of  a  levy  and  sale  by  virtue  of 
an  execution.       Vancleve  v.  Groves. 

330 

2.  A  mere  equity  cannot  be  sold  by 
virtue    of    an   execution  at    law. 
Ketuhum  \.  Johnson's  £x'r's,        370 

3.  It  seems  that  the  equity  of  re- 
demption of  the  mortgagor  cannot 
be  sold  upon  an  execution  at  law 
after  the  mortgagee  has   been   let 
into  possession.  ib. 

4.  If  facts  exist  which   render  it  in- 
equitable in  the  plaintiff  at  law  to 
enforce   his  judgment,  and  those 
facts  could  not  avail  the  defendant, 
either  by  reason  of  the  rigid  rules 
of  law,  or  by  fraud  or  accident,  ,or 
by  reason  of  their  not  being  known 
to  him  in  time  for  that  purpose, 
without  any  fraud  or  negligence 
on  his  part,  equity  will  restrain  the 
plaintiff  by  perpetual  injunction 
from  proceeding  upon  his  judg- 
ment,  or    will    otherwise    relieve 
against  it.     Poucern'   Lx'rs  v.  /?«<- 
ler's  Adm'r.  4*55 

Vide  JuaiBDicTioK,  8— 10. 
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JURISDICTION  (OF  CHANCERY.) 

1.  If  it  was  designed  by  the  partie 
that  a  deed  should  contain  cove- 
nants, and  they  have  by  mistake 
been  omitted  by  the  scrivener,  the 
mistake  will  Joe    corrected    by  a 
court  of  equity,  and  the  deed  re- 
formed accordingly.  Hopper  v.  Lut- 
kins,  149. 

2.  If  the  deed  contain  full  covenants 
of  warranty  as  to  the  height  of  the 
dam,  and  the  covenants  are  broken, 
a  court  of  equity  will  not  enjoin 
the  vendor  from  proceeding  at  law 
to  recover  the  purchase    money, 
nor  set  off  the  damages  sustained 
by  the  vendee  by  the  breach  of 
auch  covenants,  against  the  claim 
of  the  vendor  for  the    purchase 
money,  but  will  leave  the  parties 
to  their  remedies  at  law.  16. 

3.  There  is  no  mode  in  which  the 
damages  sustained  by  the  breach 
of  .such  covenants  can  be  satisfac- 
torily ascertained  in  a    court  of 
equity.  ib. 

4.  A  court  of  equity  can  interfere  to 
set  off  the  damages  sustained  by 
the  vendee  by  breach  of  the  cove- 
nants in  his  deed,  against  the  claim 
of  the  vendor  for   the  purchase 
money,  only  where  the  covenants 
are  such  that  the  damages  resulting 
from  the  breach  can  be  ascertained 
according  to  the   practice  of  the 
court.  ib. 

6.  The  jurisdiction  of  a  court  of 
«quity  in  case  of  waste  and  nuis- 
ance is  of  a  preventative  character, 
and  comes  in  aid  of  the  courts  of 
law.  It  is  founded  on  the  neces- 
sity created  by  irreparable  mis- 
ehief,  and  the  inadequacy  of  pe- 
cuniary compensation.  Shitlds  v. 
Arndt.  234 

6.  The  court  of  chancery  will  lend  its 
aid  to  carry  out  the  intent  of  the 
testator,  and  may  change  the  mode 
of  enjoyment  of  a  fund  to  save  it 
from  loss  or  great   depreciation. 
JfoTininj  v.  Craig  436 

7.  A  court  of  equity  will  sustain  an 
original  bill  filed  to  correct  a  for- 
mer decree  of  the    same    court. 
WAi#«nore  v.  Coster,  438 

8.  Conrts  of  equity  originally  inter- 
L  fered  to  grant  relief  against  judg- 


ments at  law,  on  account  of  the 
impossibility  of  obtaining  relief  at 
law  by  new  trial,  when  under  th« 
circumstances,  the  verdict  ought 
not  to  conclude  the  party.  Powers' 
Ex'rs  v.  Butler's  Adm'r,  465 

9.  As  the  courts  of  law  have  extended 
their  jurisdiction  over  the  subject, 
courts  of  equity  have  withdrawn 
theirs  from  it.  {&. 

10.  It  is  now  the  settled   doctrine  of 
the  English  court  of  chancery,  not 
to  relieve'  against  a  judgment  at 
law  on  the  ground  of  its  being 
contrary  to  equity,  unless  the  party 
aggrieved  was  ignorant  of  the  fact 
relied  on  as  the  ground  of  relief 
pending  the  suit,  or  it  could  not 
have  been  received  as  a  defence. 

ib. 

11.  If  facts  exist  which  render  it  in- 
equitable in  the  plaintiff  at  law  to 
enforce  his  judgment,   and   those 
facts  could  not  avail  the  defendant, 
either  by  reason  of  the  rigid  rules 
of  law,  or  by  fraud  or  accident,  or 
by  reason  of  their  not  being  known 
to  him  in  time  for  that  purpose, 
without  any  fraud  or  negligence  on 
his  part,   equity  will  restrain  the 
plaintiff  by  perpetual  injunction 
from  proceeding  upon  his  judg- 
ment,  or  will    otherwise    relieve 
against  it  & 

Vide  FRAUD,  5. 
L. 

LEASE,    Vide  MISTAKE,  1,  2. 
LEGACY. 

1.  A  testator  bequeathed  as  follows: — 
"Two  hundred  and  fifty-one  shares 
of  stock  that  I  hold  in  the  great 
western  turnpike  company,  in  the 
state  of  New  York,  to  remain  un- 
sold,  and    the  dividends  arising 
thereon  I  direct  to  be  equally  di- 
vided between  my  sons,  J.,  D.  and 
E.,  and  my  daughters  M.,  M,,   S. 
and  D.,  and  my  grand-child,  O.  S. 
T."    Held,  that  the  turnpike  stock 
is  an  absolute  specific  legacy  to  be 
enjoyed  bv  the  receipt  of  the  divi- 
dends.    Manning  v.  Craig,          430 

2.  The  gift  of  the  produce  of  a  fund 
without  limit  as  to  time,  is  a  gift 
of  the  fund;  and  the  interest    of 
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each  of  the  legatees  is  vested  and 
assignable.  ib. 

3.  The  court  of  chancery  will  lend 
its  aid  to  carry  out  the   intent  of 
the  testator,  and  to  save  the  fund 
from  loss   or    great    depreciation 
may  change  the  mode  of  enjoy- 
ment, ib. 

4.  Where  a  testator  charges  his  lands 
with  the  payment  of  legacies,  and 
devises  the  nse  of  the  land  to  his 
wife  as  long  as  she  remains  his 
widow,  in  lieu  of  her  dower  ;  if 
the  widow  accepts  the  devise,  she 
taks    it    subject    to    the    incum- 
brance  of  the  legacies.     Hevenxon 
v.  Brown.  503 

6.  Upon  a  bill  by  husband  and  wife 
for  the  recovery  of  a  legacy  be- 

aueathed  to  the  wife,  she  is  enti- 
ed  to  a  reasonable  provision  out 
of  the  legacy  before  the  decree  in 
favor  of  the  husband.  ib. 

Vide  HF.TB.S  AND  DEVISEES,  4.   LENGTH 
OF  TIME,  1. 

LENGTH  OP  TIME. 

1.  Where  a  bill  for  the  recovery  of  a 
legacy  bequeathed   to  a   married 
woman,  was  filed  thirty -one  years 
after  the  death   of    the    testator, 
twenty-four  years  after  the  settle- 
ment of  his  estate,  and  seventeen 
years  after  the  death  of  the  executor, 
and  no  cause  shown  for  the  delay, 
the  bill  was    dismissed    on    the 
ground  of  the  presumption  of  the 
payment  of  the  demand,  arising 
from  the  time  which  elapsed  after 
the  right  of  action  accrued  before 
suit  brought.    Peacock  v.  Newbolds 
Et'rs.  61 

2.  The  cases  of  Ellison  v.   Moffai,  1 
Jonn.Chan.  R.  46,  and  Jones  v.  Tur- 
berville,  2  Vesey,  jun.,  11,  approved 

3.  Mere  lapse  of  time  constitutes  in 
itself  no  bar  to  a  decree  for  specific 
performance.     New  Ba-badoes  Tott 
Bridge  Co.  v.  Vreeland.  157 

LEX  LOCI  CONTRACTUS.     Vide 
AGREEMENT,  3. 

M. 
MASTER'S  REPORT.    Vide  PBAC- 


MILL-SEAT  AND  WATER-POWER. 

Vide  DEED,  1 — 3.     INJUNCTION,  4 — 6. 

MISTAKE. 

1.  M.,  by  indenture,  leased  to  C.,  at 
a  stipulated  rent,  a  saw-mill  with 
a  qantity  of   water    to    drive    it 
"equal  to  six  horse  power."  At  the 
time  of  executing  the  lease,  it  was 
generally  understood,  and  believed 
by  the  lessor,  that  a  less  quantity 
of  water  would  constitute  a  horse 
power  at  the  site  of  the  mill,  than 
was  actually  required,  and  the  rent 
was  graduated  upon  that  erroneous 
assumption,     Held,  That  the  lessor 
must  suffer  the  consequences  of  his 
mistake,  and  that  he  was  neither 
entitled   to    charge    the    lessee    a 
higher  rent  than  that  stipulated  in 
the  lease,  nor  to  restrain  him  from 
drawing  a  quantity  of  water  equal 
to  six  horse  power.     McKelway  v. 
Cook.  102 

2.  Nor  will  the  lessor  be  entitled  to 
relief  although  the  lessee  himself 
acted  at  the  execution  of  the  lease 
under  the  same  erroneous  impres- 
sion, unless   it  appear  that  he  ex- 
pressly agreed  that  the  stipulated 
power  should  be  gauged  upon  such 
erroneous  estimate.  16. 

Vide  DEED,  2. 

MORTGAGE. 

1 .     Of  tJie  Mortgage  generally. 

III.   Assignment  and  Registry  of  Mort- 
gage, Equity  of  Redemption,  Fore- 
closure and  Sale  of  Mortgaged 
premise-i. 

1.    Of  the  Mortgage  generally. 

1.  If  a  bond  and  mortgage,  given  by 
a  resident  of  New  Jersey  to  a  per- 
son temporarily  residing  there,  but 
having  his  permanent  residence 
and  his  place  of  business  in  New 
York,  be  made  and  executed  in 
New  Jersey,  but  delivered  to  the 
obligee  at  his  place  of  business  in 
the  city  of  New  York,  and  the 
money  there  paid,  the  place  of  the 
contract  is  in  NewY'ork,and  interest 
is  to  be  computed  according  to  the 
laws  of  that  state,  although  the  ob- 
ligee be  described  in  the  bond  as 
now  of  the  state  of  New  Jersey. 
Varick's  Ex'r  v.  Orane.  128 
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2.  Nor  will  the  construction  be  af- 
fected by  the  circumstance  that  the 
bond  and  mortgage  were   given  to 
secure  the  purchase  money  of  land 
in  New  Jersey.  ib. 

3.  By  the  act  incorporating  the  Mor- 
ris Canal  and  Banking  Company, 
they  were  authorized  to  construct 
a  canal  to  connect  the  waters  of  the 
Delaware  with  the  waters   of  the 
Passaic.    By  a  subsequent  act,  the 
company  were  authorized  "to  con- 
tinue the  Morris  canal  to  the  waters 
of  the  Hudson,  at  or  near  Jersey 
City."    By  an  act  passed  January 
twenty-eighth,   eighteen   hundred 
and  thirty,  the  company  were  au- 
thorized to  borrow  money,  and  for 
securing  the  due  payment  thereof, 
to  hypothecate  by  way  of  trust, 
morgage  or  otherwise,  "  the  Morris 
canal,  with  all  its  privileges,  ap- 
pendages and  appurtenances,  and 
all    the    property   and    chartered 
rights  of  the  said"  company. "    The 
company  having  made  a  loan,  exe- 
cuted a  mortgage  by  authority  of 
the  said  act,  "upon  all  and  singular 
the  Morris  canal,  so   called,  being 
the  canal  authorized  by  the  laws  of 
the  state  of  New  Jersey,  as  the  said 
canal  has  been  laid  out,  through 
the  several  counties  of  Warren,  Sus- 
sex, Morris,  Essex,  and  Bergen,  in 
the  said  state  of  New  Jersey,  and 
being  now  in  a  course  of  comple- 
tion from  the  Delaware  to  the  Hud- 
son river  ;   together  with  all  and 
singular    the    dams,     aqueducts, 
locks,    planes,    culverts,    bridges, 
towing-paths,    embankments,    ba- 
sins, wharves,    docks,  waters,  wa- 
ter-courses, machinery,  privileges, 
appendages     and    appurtenances 
thereto   belonging    or   appertain- 
ing."  At  the  time  of  the  execution 
of  the  mortgage,  the  canal  had  not 
been  constructed  from  the  Passaio 
to  the  Hudson,  nor  had  the  land 
been  purchased  upon  which  the  ca- 
nal was  subsequently  constructed. 
The    route    had    been    surveyed, 
though  a  part  of  the  route  was  sub- 
sequently varied.  Held,  1.  That  the 
said  mortgage  covered  the  entire 
canal  from   the   Delaware  to  the 
Hudson,  and  also  the  pier  at  Jer- 
sey City,  which  waa  constructed 
tpon  land  purchased  after  the  ex- 


ecution of  the  mortgage.  2.  That 
the  feeder  of  the  canal  passed  by 
the  said  mortgage  as  part  and 
parcel  thereof.  Wdiink  v.  Morris 
lanal  and  Banking  Co.  377 

4.  If  a  subsequent  movtagee,  or  his 
agent,  had  notice  of  the  existence 
of  a  mortgage  from  the  Delaware 
to  the  Passaic,  it  was  sufficint  to 
put  him   upon  inquiry,  and   the 
first  mortgage  will  be   entitled  to 
priority  upon   the    whole    canal, 
although  his    mortgage  was    not 
duly  acknowledged  or  proved  and 
recorded.  ib. 

5.  The  legislature,  by  giving  author- 
ity to  the  company  to   execute  a 
mortgage,  intended  to   invest  the 
mortgagee  with  all  the  power  and 
authority  incident  to  an  instru- 
ment of  that  kind,  and  although 
no  express  authority  is  given  by 
the  statute  to  sell  the  premises  by 
virtue  of  the  said  mortgage,  a  power 
of  sale  is  to  be  inferred  from  the 
authority  to  mortgage.  ib. 

6.  If  a  bond  and  mortgage  are  paid 
by  the  tenant  of  the  equity  of  re- 
demption, they  are  discharged  as 
to  all  subsequent  incumbrances. 
EoUes  v.  Wade.  458 

7.  The  mortgage  being  but  the  access- 
ory, whjen  the  bond  is  paid  the 
mortgage  is  discharged.  ib. 

II.  Assignment  and  Registry  of  Mort- 
gage, Equity  of  R&Jemption,  Fore- 
closure arid  Sale  of  Mortgaged 
premises. 

8.  If  a  purchaser  of  real  estate  gives 
to  the  vendor  a  j>  jrtgage  for  part 
of  the  purch&s',  noney,  and  then 
sells  the  equi'-y  o'  redemption  in 
the  mortgage'',  prdmises;  upon  a 
bill  filed  to  tjrtirioae  the  equity  of 
redemption    agpir.st  the    present 
owner,  a  cou*.t  o*  equity  will  not 
enforce  the  dr-eoific  performance 
of    an   agropir  ar.t   made   by  the 
mortgagee  vrlch   aa  intermediate 
owner,  D  j*  r/eimit  tLe  defendant  to 
set  off  fclx'v  ^.prndge-i  ractained  by  the 
present  ovuei  by  reason  of  the 
breach  o^  or.ch  agwjraent,  against 
the  ai>o*irit  duo  ou  tf-.e  jcortgago. 
FanAow/^n  v.  McCaily.  141 

:t,  Pr.crify  of  registry  will  nnt  avail 
tctual  previous  notice  of 
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an  unregistered  mortgage.     Chance 
v.  Teeplc.  173 

10.  A  court  of  equity  will,  by  injunc- 
tion, restrain  a  mortgagee  from  pro- 
ceeding at  law  to  sell  the  equity  of 
redemption,  in  satisfaction  of  the 
mortgage  debt.  Severns  v.  Wool- 

220 


11.  If  the  mortgagor  sells  the  land 
covered  by  the  mortgage  in  differ- 
ent parcels  and  at  different  times, 
that  portion  of  the  land  last  sold 
must  first  be  applied  in  discharge 
of  the  mortgage  debt,  and  if  that 
be  not  sufficient,  then  the  other 
portions  in  the  inverse  order  of 
the  sales.  Wykoff  v.  Davis,  224 

Ifc.  Ana  tae  same  principle  applies 
though  the  sales  in  parcels  were 
made  not  by  the  mortgagor,  but  by 
a  person  claiming  title  under 

•    him.  ib. 

13.  The  rule  will  not  interfere  with  a 
special  agreement,  and  if  one  of 
the  purchasers  agree  to  pay  off  the 
whole  incumbrance,  the  contract 
will  be  enforced.  ib. 

14.  The  purchaser  of  a  mere  equity 
of  redemption   purchases  a  right, 
and  does  not  assume  an  obligation 
to  redeem.     He  may  at  his  pleasure 
give  up  the  mortgage  premises  in 
satisfaction   of  the  incumbrance. 
Tickcnor  v.Dodd.  454 

15.  He  is  liable  to  the  extent  of  the 
value  of  the  premises,  and  not  be- 
yond it.  ib. 

16  But  if  by  the  terms  of  the  sale 
the  mortgage  money  is  to  be  taken 
as  a  part  of  the  consideration,  equi- 
ty raises  upon  the  conscience  of  the 
purchaser  an  obligation  to  indem- 
nify the  mortgagor  against  the 
mortgage  debt.  i6. 

17.  And   if  the   debt  be  afterwards 
paid  by  the  mortgagor,  equity  will 
compel  the    purchaser  to   refund 
the  money  so  paid.  ib. 

18.  The  tenant  of  the  equity  of  re- 
demption. by  purchasing  the  mort- 
gage debt,  thereby  extinguishes  tae 
iucurubrance  on  his  land.     Bolles 
v.   Wtult.  453 


19.  And  if  the  bond  and  mortgage 
so  paid  by  the  owner  of  the  equity 
of  redemption,  be  assigned  ~to  a 
third  party  at  his  request,  they  ac- 
quire by  such  assignment  no  great- 
er efficacy  than  they  would  have 
had  if  delivered   directly  to  tha 
owner  of  the  equity  of  redemption. 

EL 

20.  Such  assignee  could  not  have  en- 
forced the  payment  of  the  debt 
against  the  owner  of  the  equity  of 
redemption,   nor    could  he    have 
claimed  priority  against  other  in- 
cumbrances  upon  the  same  prem- 
ises, ib. 

21. .  If  such  assignee  assign  the  bond 
and  mortgage  to  a  third  party  at 
the  request  and  for  the  benefit  of 
the  owner  of  the  equity  of  redemp- 
tion, as  against  him,  the  lien  of  the 
second  assignee  is  good.  The  mort- 
gage, as  against  him,  acquired  new 
life  on  its  transfer,  but  it  cannot 
be  restored  to  its  lost  priority,  ib. 

22.  The  assignee  of  a  bond  and  mort- 
gage can  acquire  by  virtue  of  th« 
assignment  no  greater  interest  that 
was  held   by  the  assignor;  all  the 
equities  affecting  the  assignor  pass 
with  the  assignment  to  and  against 
the  assignee.  ib. 

23.  The  purchaser  of  real  estate  by 
deed   of  warranty,  has  a  right  to 
relief  in  equity  against  the  vendor, 
who  seeks  to  force  the  payment  of 
a  bond  and  mortgage  given  for 
the  purchase  money,  until  a  suit 
actually   brought    to  recover  the 
premises    by  a    person   claiming 
them  by  a  paramount  title,  shall 
have  been  determined.     Jaquen  v. 
Lsler.  4Ui 

24.  And   the  rule  applies,   whether 
the   purchaser  had  notice  of  the 
outstanding  claim  or  not.  ib. 

25.  And  the  assignee  of  the  bond 
and   mortgage  takes  them  subject 
to  the  same  equity.  ib. 

2C.  The  ground  upon  which  the 
equity  existing  between  the  obligor 
and  obligeo  passes  to  the  assignee, 
is,  that  the  assignee  may.  before 
taking  the  assignment,  learn  from 
the  obligor  whether  there  bo  any 
set  off  or  objection  to  the  bond.  <U. 
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27.  If  the  obligor  mislead  the  assign- 
ee, or  gives  assurance  of  payment 
notwithstanding  the  existence  of 
the  suit  for  the  premises,  he  has 
waived  his  equitable  right  to  with- 
hold the  money  until  the  suits  are 
determined.  ib. 

Vide  JUDGMENT  AT  LA\V,  3.    VENDOB 
AND  PURCHASER,  1. 

N. 
NUISANCE.    Vide  INJUNCTION,  H. 


O. 
ORDINARY  AND  SURROGATES. 

1.  By  the  commission  and  explana- 
tory instructions  to  lord  Cornbury, 
all  the  ecclesiastical  jurisdiction 
of  the  province  of  New  Jersey  re- 
lating to  "  the  collating  to  bene- 
fices, granting  licences  for  mar- 
riages, and  probate  of  wills,"  was 
reserved  to  the  governor.     He  was 
not  only  ordinary,  but  metropoli- 
tan of  the  province.     He  had  no 
superior  but  the  queen  in  council, 
and  no  subordinates.  His  jurisdic- 
tion over  these  subjects  was  sole 
and  exclusive.     Exparte  Coursen, 

408 

2.  This  constitution  of   the  court 
continued  till  the  revolution,  and 
was  adopted  by  the    convention 
which  framed  the  constitution  of 
the  state  in  seventeen  hundred  and 
seventy-six.  ib. 

3.  For  one  hundred  and  forty  years, 
the  governor  or  ordinary  has  been 
the  only  judge  of  probate  known 
to  the  constitution  of  New-Jersey. 

ib. 

4.  The  surrogates  appointed  by  the 
governor  were  mere  deputies,  sub- 
ject to  the  control  and  (supervision 
of  the  ordinary,   and   to    be    re- 
moved at  his  pleasux e.  ib. 

5.  By  the  appointment  of  surrogates, 
the  ordinary  did  not  in  the  least 
curtail  his  own  j  urisdiction.  Whilst 
he  held  appellate  jurisdiction  over 
their  acts,  his  own  original  juris- 
diction remained  entire.  ib. 


6.  The  surrogates  did  not  hold  to 
the  ordinary  the  relation  which 
the  English    ordinaries    hold    to 
their  metropolitan.     The  ordinary 
retained  jurisdiction  of  all  cases. 
The  surrogate,  acting  as  his  depu- 
ty,  had   also   jurisdiction   of   all 
cases    submitted    to    him,  unless 
some  special  restriction  were  in- 
serted in  his  commission.  ib. 

7.  The  doctrine  of  bona  notab'dia  had 
never  any  place  in  this  state.      ib. 

8.  The  surrogate  and  the  orphans' 
court,  in  matters  of  probate  and 
administration,  were   left,  by  the 
act    of    seventeen    hundred    and 
eighty-four,  which  established  the 
orphans'  court,  to  occupy  the  same 
relation    to   the   ordinary,   which 
previous  to  that  statute  the  surro- 
gate alone  had  occupied.  ib. 

9.  The  act  of  eighteen  hundred  and 
twenty  is  similar  in  this  respect  to 
the  act  of  seventeen  hundred  and 
eighty-four. 

10.  The  fact  that  the  appointment  of 
his  surrogates  has  been  taken  from 
the  ordinary  and  conferred  upon 
the  joint-meeting,  does  not  in  the 
least  alter  their  relative  jurisdic- 
tions or  powers.  ib. 

11.  The   surrogates  are  still,  in  the 
language  of  the  act  of  eighteen 
hundred    and    twenty,    the  ordi- 
nary's  surrogates,    and    in    effect 
his  deputies.  ib. 

12.  The  ordinary  has  the  same  origi- 
nal and  appellate  powers  now  that 
he  ever  had.  ib. 

13.  The  original  jurisdiction  of  the 
ordinary  over  the  probate  of  wills 
and  the  granting  of  letters  of  ad- 
ministration, is  general  and  full, 
and  not  limited  and  special.       ib. 

14.  The  acts  of  seventeen  hundred 
and  eighty-four  and  eighteen  hun- 
dred  and  twenty,  are  merely  de- 
claratory, so  far  as  they  attempt  to 
specify  the  subjects  of  the  juris- 
diction of  the  ordinary  or  of  his 
surrogates.  ib. 

15.  The  ordinary  has  by  rirtue  of  hia 
general  powers,  undoubted  juris- 
diction in  the  matter  of  the  pro- 
bate of  a  will,  where  the  testator, 
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at  the  time  of  his  death,  resided  in 
a  foreign  state,  and  where  the  will 
has  been  proved  there.  ib. 

16.  The  jurisdiction  of  the  ordinary 
in  such  cases  is  complete,  without 
the  aid  of  any  statute,  at  least  where 
the  priginal  will  is  produced        ib. 

17.  Whether  he  may  under  such  cir- 
cumstances, grant  letters  testament- 
ary upon  the  production  of  an  ex- 
emplified copy  of  the  will,  is  per- 
haps doubtful.  ib. 

18.  Whether,  since  the  acts  of  seven- 
teen hundred  and  eighty-four  and 
eighteen  hundred  and  twenty  have 
limited  the  surrogate's  jurisdiction 
to  his  own  county,  he  niay  grant 
probate   of    a  foreign   will    inde- 
pendent   of    the    statute,    seems 
doubtful.  ib- 

19.  The  jurisdiction  of  the  ordinary 
is  not  taken  away  or  impaired  by 
the  act  of  eighteen  hundred  and 
twenty-eight,  which  authorizes  sur- 
rogates to  grant  letters  testament- 
ary upon  an  exemplified  copy  of  a 
foreign    will    proved    in  another 
state.     The  ordinary  may  proceed 
indepe  ident  of  the  statute,  nor  is 
he  bound  by  the  terms  or  the  equi- 
ty of  that  statute  to  exact  security 
of  foreign  executors.  ib. 

20.  The  jurisdiction  of  the  ordinary 
is  concurrent  with  that  of  his  sur- 
rogates, and  whenever  a  surrogate 
has  obtained  cognizance  of  a  par- 
ticular case,  the  ordinary  cannot 
interfere  pendente  lite.  t6. 

21.  He  may  review  the  surrogate's 
proceeding  by  appeal,  but  in  no 
other  way.  ib 

Vide  EVIDENCE,  6,  7. 
ORPHAN'S  COURT. 

Vide  PBEBOOATIYE  COURT,  1—3.     OB- 
DINABI  AND  SXJKIIOCIA.TES,  8. 
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PARTIES.    Vide  PJLEADINO.  I. 

FLEAPINO. 

L  Parties.      II.  BWL      III.  Answer. 


I.  Parties. 

1.  The  purchasers  of  real  estate  are 
entitled  to  be  heard  before  any  de- 
cree is  made  impeaching  the  valid- 
ity of  the  sale  under  which  they 
claim  title.   Thompsons.  Engle,  271 

2.  The  undeniable  general  rule  in 
equity  is,  that  a  nominal   trustee 
cannot  bring  a    suit  in   his   own 
name,  but  must  join  with  him  the 
names  of  the   persons  having  the 
beneficial  interest.     WiMink  v.  Mor- 
ris L'anal  a>id  Hanking  Co.  377 

3.  But  the  court,  will  in  its  discretion, 
dispense  with  a  strict  adherence 
to   the  rule,  where   by  complying 
with  it  great  inconvenience  or  un- 
necessary   expense  would  be  in- 
curred, ib. 

4.  Where  a  banker  negociated  in  the 
city  of  Amsterdam  a  loan  of  seven 
hundred   and  fifty  thousand  dol- 
lars,   for  the    Morris   Canal    and 
Banking  Company,  and   the  com- 
pany, to  secure  the  repayment  of 
the  loan,  executed  a   mortgage  to 
the  said  banker,  "  being  the  agent 
and   trustee  of   the  several   sub- 
scribers to  the  loan,"  reciting  tL*V 
the  loan  was  to  be  advanced  by  the 
subscribers  thereto  according  to  the 
sums  subscribed   by  each  of  them 
respectively,  and  that  the  principal 
and     interest      thereby     secured 
should  be  paid  in  Amsterdam  to 
the  said   banker,  "  representing   the 
said  lenders,  or  to  his  successor  or 
successors  in   the  said   trust,  or  to 
such  person  or  persons  as  he  or 
they   might  substitute  or  appoint 
for  that  purpose ;" — Held,  that  the 
mortgagee  might  file  a  bill  to  fore- 
close   the   mortgage    in   his  own 
name,  without  making  his  cestueque 
trusts  parties.  ib. 

5.  The  case  is  excepted  out  of  the 
general  rule,  on  the  ground  of  the 
great    inconvenience  to  which    a 
compliance  with  it  would  subject 
the  complainant.  16. 

6.  The  true  additional  parties,  if  any, 
would  be  the  owners  of  the  stock 
at  the  time  of  filing  the  bill.     To 
require  them  to   be  made  parties 
would   be  almost  a  denial  of  the 
aid  of  the  court.  ib. 

7.  Nor  is  it  necessary  that  the  com- 
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planant  should  state  upon  the  face 
of  his  bill,  in  order  to  warrant  the 
filing  of  the  bill  in  his  own  name, 
that  the  cestui  que  trusts  are  so  nu- 
merous that  they  cannot,  without 
great  inconvenience,  be  brought 
before  the  court  The  character  of 
the  transaction  sufficintly  appears 
upon  the  face  of  the  mortgage,  as 
disclosed  in  the  bill.  ib. 

8.  Held,  also,  that  it  was  a  part  of  the 
original  contract  between  the  mort- 
gagors and  mortgagee,  that  the 
lenders  should  in  this  transaction 
be  represented  by  the  mortgagee, 
and  by  him  alone.  The  court  will 
not,  therefore,  oblige  him,  in  seek- 
ing to  recover  the  money,  in  the 
face  of  this  agreement,  to  come 
into  court  in  the  names  of  all  the 
lenders.  t&. 

8.  The  assignee  of  a  bankrupt  or  an 
insolvent  is  a  necessary  party  to  a 
bill  affecting  the  property  of  such 
bankrupt  or  insolvent,  because  the 
property  by  the  assignment  passes 
to  and  vests  in  the  assignee.  ib. 

10.  Are  the  receivers,  appointed  un- 
der the  act,  entitled,  "An  act  to 
prevent    frauds    by  incorporated 
companies,"  necessary  parties  to  a 
bill  affecting  the  property  of  the 
company  of  which  they  are  ap- 
pointed the  receivers? — Quere.    i&. 

11.  Where  the   receivers  were    ap- 
pointed after  a  decree  pro  confesso 
had  been  taken  against  the  corpo- 
ration, by  which  the  right  of  the 
complainant  to  recover  was  estab- 
lished,   Held,    that    the    receivers 
were  not  necessary  parties,   and 
that  an  objection  made  by  a  third 
party  to  the  bill  for  want  of  proper 
parties  on  that  ground,  would  not 
be  sustained.  ib. 

12.  If  the  receivers  should  ask  to  be 
substituted  as  defendants,  with  the 
view  of  setting  up  a  defence,  the 
court  would  permit  them  to  do  so 
at  any  stage  of  the  proceedings    ib. 

13.  Upon  a  Vill  of  foreclosure,  a  sub- 
sequent mortgagee  upon  the  same 
premises,  though   a  mere  trustee, 
is  a   necessary  party.     It  is  not 
enough  f  hat  the  cestui  que  trusts  are 
before  the  court.  ib. 

14.  But  where  the   property  subject 


to  the  subsequent  mortgage  was 
small,  and  the  cestui  que  trusts 
were  before  the  court,  an  objection 
for  want  of  parties,  on  the  ground 
that  the  trustee  was  not  a  party, 
was  overrule!,  inasmuch  as  the 
right  of  the  trustee  to  redeem  would 
not  be  bound  by  the  decree.  ib. 

15.  If  one  of  several  joint  mortgagees 
dies,  his  representatives   must  be 
made  parties  to  a  bill  affecting  the 
rights  or  interests  of  the  mortga- 
gees.  Such  bill  cannot  be  filed  by 
or  against  the  survivors  only.  Smith 
v.  Trenton  Ddaware  Fails  to.        505 

16.  If  the  effect  of  granting  the  prayer 
of  a  bill  will  be  to  relieve  the  re- 
ceivers of  an  incorporated   com- 
pany from  a  portion  of  their  duties, 
and  to  effect,pro  tanto,  a  removal  of 
the  receivers,  they  must  be  made 
parties.  ib. 

II.    SOL 

17.  If  the  contract  is  several  it  is  no 
ground  of  objection  that  the  con- 
tract made  by  the  complainant  with 
divers  defendants,  be  described  in 
the  bill  of  complaint  as  a  contiact 
between  the  complainant  and  de- 
fendant, without  reference  to  the 
other  parties.     New-  Barbados  Toll 
Bridge  Co.  v.  Vreeland.  157 

18.  In  a  bill  filed  for  an  injunction  to 
restrain  waste  or  irreparable  mis- 
chief, it  is  not  necessary  to  set  out 
the  complainant's  title  at  length. 
Shreve  v.  Slack.  177 

19.  A  complainant,  by  stating  the  in- 
jury to  have  been  committed  un- 
der allegation  of  title,  does  not 
state  himself  out  of  court.  t6. 

20.  A  court  of  equity  will  sustain  an 
original  bill  filed  to  correct  a  for- 
mer  decree  of   the    same    court. 
Wfiittemore  v.  Coster.  438 

21.  Where  a  bill  charges  that  An  act 
of  the  legislature  is  contrary  to  the 
constitution  of  the  United  States, 
and  in  violation  of  the  rights  of 
the  complainant,  and  illegal  and 
void,   the   court  will  not.    under 
the  general  prayer  for  relief,  de- 
clare such  act  unconstitutional  or 
void.      Smith  v.   Trenton  Delaware 
Fails  Co.  606 
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Vido  FRAUD,  4.    RECEIVERS,  13—15 
PBACTICE,  1. 
///.  Answer. 

22.  If  tie  defendant  by  his  answer 
admits  the  existence  of  the  mort- 
gage sought  to  be  foreclosed,  but 
seeks  to   avoid  it.  the    matter  al- 
leged by  way  of  avoidance  nuist  be 
sustained  by  evidence  independ- 
ent of  the  answer.      Bray's  Ex'r  v. 
Harti.ugh.  46 

23.  One  witness,  with   corroborating 
circumstances  is  sufficient  to  over- 
come    the    defendant's     answer. 
Chance  v.  2'eeple,  173 

24.  To  entitle  a  defendant  to  a  disso- 
lution of  an   injunction,  he  must 
deny  the  whole  equity  of  the  bill 
upon  which  the  inj  unction  is  based. 
He  must  answer  directly  and  with- 
out evasion,  and  must  not  merely 
answer  the  several   charges  literal- 
ly, but  he  must  traverse  the  sub- 
stance of  each  charge.      Everly  v. 
Rice,  653 

25.  Where      there     are      particular 
charges,   they  must  be  answered 
particularly  and  precisely,  and  not 
in  a  general  manner,  though  the 
general  answer  may  amount  to  a 
lull  denial  cf  the  charges.  ib. 

POSSESSION. 

Possession,  to  constitute  notice  of  a 
claim  of  title  sufficient  to  put  a 
purchaser  on  inquiry,  must  be  an 
actual  possession,  manifested  by 
notorious  acts  of  ownership,  such 
as  would  naturally  be  observed  by 
and  known  to  the  public.  Holmes 
v.  Stout,  492 

PRACTICE. 

J.    Process,  BUI.     Order  cf  Dismissal, 
<kc. 

II.  Motions,  Hearing,  Application  for 

Injunction,  <tc. 

III.  Master's    Report,   Receiver's  Ac- 
counts, Exception  and  Decree. 
IV.  Attachment  for  Contempt. 

L  Process,  Bill,    Order  of  Dismissal, 


1.  If    the     defendant   is    properly 
charged  in  the  bill,  as  executor,  or 
devisee,  or  in  any  other  special  ca- 
pacity, it  is  no  ground  of  demurrer 
that  the  subpoena  is  issued  against 
him  generally,  without  stating  the 
character  in    which    he  is  sued. 
Walton's  Exr'a  v.  Herbert,  73 

2.  Where  a  bill  has  been  filed   by 
one  of  several    legatees,   for    his 
share  of  a  legacy,  against  the  exe- 
cutors and  other  legatees  and  an 
interlocutory     decree      has    been 
mado  establishing  the  right  of  the 
legatees  to  recover — the  complain- 
ant cannot,  after  such  decree,  dis- 
miss his  bill  to  tho  prejudice  of 
the  legatees  who  aro  defendants, 
without  their  consen; ;  and  if  such 
order  of  dismissal  be  made,  it  will 
be  vacated  and  set  aside,  except  so 
far  as  respects  the  complainant; 
and  the  interlocutory  decree,  and 
tho  master's  report  thereon,  will  be 
deemed  valid  and   efiectual  so  far 
as  respects  the  other  legatees.    Col- 
lins v.  Taylor's  Exrs.  163 

3.  Order  of  dismissal,  as  it  respects 
parties  prejudiced  thereby,  vacated 
after  the  lapse  of  three  years  from 
the  date  of  the  order.  ib. 

II.    Motions,  H  ar'mg,  Application  for 
Injunctions,  &c. 

4.  Where  the  facts  are  all  before  the 
court,   application  to  vacate  a  de- 
cree or  set  aside  an   order  may  be 
made  upon  motion  merely.      It  is 
not   necessary  to  filo  a  petition. 
Collins  v.  Taylor's  Ez'rs.  163 

5.  Upon  the  argument  of  a  motion  for 
an  injunction,  the  answer  of  one 
defendant  will    be  received,  and 
heard    upon   the    argument  as  an 
affidavit,   in  answer  to  the    com- 
plainant's bill.      Shicve  v.  Black, 

177 

6.  A  motion   to  dissolve  an  injunc- 
tion for  want  of  equity  in  the  bill, 
will  be  heard  before  answer  tiled. 
Receivers  of  the  Morris  Canal  awl 
Banking  Co.  v.  Bidilk.  222 

7.  Where  an  injunction  is  granted 
exparte,  the  court  will  at  any  timo 
hear  a  motion  to  dissolve  for  want 
of  equity,  unless  for  special  cause. 

ib. 
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8.  The  affidavits  of  the  complainants, 
made  after  filing  the  bill,  are  not 
competent  to  be  read  upon  a  mo- 
tion for  «»n  injunction  and  the  ap- 
pointment of  receivers.     Erundred 
v.  Paterson  Machine  Co.  294 

9.  It  is  no  objection  to  the  dissolu- 
tion of  an  injunction,  that  excep- 
tions have  been   filed  to  the  de- 
fendant's answer.     The»rule  of  the 
English   court  of  chancery  upon 
this  subject  does  not  prevail  in 
New  Jersey.     V/yckqff  v.  Cochran. 

420 

10.  The  court  will  hear  the  argument 
upon  the  exceptions  to  the  answer, 
and  upon  the  motion  to  dissolve 
the  inj  unction  at  the  sam  e  time.   ib. 

III.   Master's  Report,    Receivers'  Ac- 
counts, Exceptions  and  Decree. 

11.  Where  the  master  has  reported 
the  amount  due  upon  several  mort- 
gages, and  also  their  order  of  pri- 
ority, and  upon  exceptions  taken 
to  the  report  the  order  of  prior- 
ity is  changed,  a  final  decree  may 
be  taken  at  once,  without  a  refer- 
ence back  to  the  master.    Chance  v. 
Teeple.  173 

12.  A  final  decree  after  enrollment, 
and  execution  issued  thereon,  and 
after  the  lapse  of  nearly  three  years 
from  the  date  of  the   decree,  will 
be  set  aside  for  the  purpose  of  cor- 
recting a  plain  and  gross  mistake 
in  the  master's  report  although  the 
defendant  appeared  and  demurred 
to  the  bill  of  complaint,  and  after- 
wards suffered  a  decree  pro  confesso 
to  be  taken  against  him,  and  an  ex 
parte  report  to  be  made  by  the 
master.    Miller  v.  Eushforth.       174 

13.  If  a  case  be  once  properly  before 
the  court,  the  court  will  do  all  in 
its  power  to  settle  the  rights  of  all 
the  parties  in  the  matter  in  con- 
troversy, justly  and  equitably  by 
one  decree.    Cause  v.  Boyles.      212 

14.  The  report  of  a  master  upon  the 
accounts  of  receivers  requires  con- 
firmation, and  may  be  excepted  to. 
The  several  items  of  the  account 
may  be  investigated.     Richards  v. 
Morris  Canal  and  Banking  Co.     428 

16.  It  seems  that  a  creditor  is  not 


allowed  the  costs  of  proving  his 
claim  before  the  master.  But  a 
creditor  complaining  of  the  pro- 
ceedings before  the  master  in  the 
settlement  of  receivers'  account, 
may  be  allowed  his  costs,  to  be 
paid  out  of  the  fund,  or  by  the 
receivers,  at  the  discretion  of  the 
court.  ib. 

16.  Notice  should  be  given  of  an  ap- 
plication on  behalf  of  the  credit- 
ors, for  leave  to   file  exceptions  to 
the  master's  report     An  order  for 
leave  to  file  exceptions,  made  with- 
out notice,  discharged.  t&. 

IV.  Attachment  for  Contempt. 

17.  A  party  under  an  attachment  for 
contempt  for  an  alleged  breach  of 
an  injunction  is  not  confined  to 
his   answers  to  the  interrogotories 
exhibited  to  him,  but  may  exam- 
ine  witnesses   to   exculpate  him- 
self from  the  charge.     Aiarjennis  v. 
Parkhur&t.  433 

18.  Should  the  depositions  on  the  part 
of  the  defendant  be  taken  by  leave 
ofthecout? — Quere.  ib. 

19.  The  party  alleging  a  contempt  of 
court  by  breach  of  an  injunction, 
must  make  it  out  clearly  to  the 
satisfaction  of  the  court  ib. 

20.  If  the  accused  deny  the  contempt, 
or  do  not  clearly  show  it  by  his  an- 
swer, the  prosecutor  may  examine 
witnesses  to  prove  it  ib. 

21.  An  attachment  for  contempt,  be- 
ing in  the  nature  of  a  criminal 
proceeding,  costs  are  not  usually 
allowed.  ib. 

PREROGATIVE  COURT. 

1.  The  limitation  of  time  within 
which  an  appeal  is  to  be  taken 
from  the  determination  of  the  or- 
phans' court,  to  the  prerogative 
court  under  the  twenty-first  sec- 
tion of  the  act,  entitled,  "An  act 
to  ascertain  the  power  and  author- 
ity of  the  ordinary  and  his  surro- 
gates," &c.  (Rev.  Laws,  776.)  refers 
not  to  the  filing  of  the  petition  of 
appeal  in  the  prerogative  court, 
but  to  the  demanding  and  filing 
the  appeal  in  the  orphans'  court. 
Clark  v.  Haines.  136 

2  The  party  appellant,  upon  making 
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his  appeal  in  the  court  below, 
should  procure  all  the  necessary 
transcripts  from  that  court,  and 
file  them, together  with  his  petition 
of  appeal  in  the  prerogative  court, 
at  the  term  next  after  thedemand  of 
the  appeal  in  the  court  below,  ib. 

3.  The  appellant  in  the  prerogative 
court  is  not  required  to  deposit  one 
hundreddollars  to  answer  the  costs 
of  the  appeal    according    to   the 
practice  of  the  court  of  appeals.  V). 

4.  The   prerogative  court,  will,  in  a 
summary  manner,  upon  mere  mo- 
tion, inquire   ino   the  validity  of 
an  order  previously  made  by  the 
ordinary  for  the  prosecution  of  an 
administrator's   bond.      Ex  parte 
Webster.  558 

5.  The  validity  of  the  order  cannot 
be  inquired"  into  by  the  court  in 
which  the  action  is  brought  upon 
the  bond.  ib. 

6.  The  usual  and  proper  practice  on 
applications    to    the    prerogative 
court  is  to  proceed  by  petition, 
duly    verified,   setting   forth  the 
facts  upon  which  the  application 
is  founded ;  but  the  court  will  not, 
for  the  mere  want  of  a  petition,  set 
aside  an  order  otherwise  regular. 

ib. 

7.  It  must  appear  that  an  order  for 
the  prosecution  of  an  administra- 
tor's bond  was  made  at  the  request 
of  a  party  aggrieved.  ib. 

PEOBATE. 

1.  If  one  executor  of  a  foreign  will 
proved  in  another  state,  has  ap- 
plied for  probate  under  the  statute, 
another  executor  may  produce  and 
prove  the  original  will  independ- 
ent of  the  statute.     E£  parte  Cour- 
sen  408 

2.  Nor  is  it  necessary  that  the  execu- 
tor who  produces  the  original  will 
should  prove   it  before  the  same 
surrogate  who  granted  letters  tes- 
tamentary to  his  co-executor      ib. 

3.  He  may  prove  it  before  the  ordina- 
ry, or  perhaps  before  another  sur- 
rogate.    The  applications  are  dis- 
tinct and  independent.  ib. 

4.  When,  however,  the  executors  have 
all  taken  out  letters,  they  are  co- 


executors  of  the  will,  ard  must 
sue  and  be  sued  jointly,  in  the 
same  manner  as  if  they  had  all 
proved  the  will  at  the  same  time 
and  before  the  same  officer.  ib. 

5.  A  certified  copy  of  the  surrogate's 
proceedings  on  an  application  for 
probate  has  the  effect  of  a  record, 
against  which  no  averment  will  be 
admitted  by  the  ordinary.  ib. 

Vide  ORDINARY  AND  SURROGATES. 

PURCHASER.     Vide  VENDOB   and 

PUBCHASEB. 

R. 

RECEIVERS. 

1.  Are  the  receivers,  appointed  under 
the  act,  entitled,    "An  act  to   pre- 
vent frauds  by  incorporated  com- 
panies," necessary  parties  to  a  bill 
affecting  the  property  of  the  com- 
pany of  which  they  are  appointed 
the  receivers  ? — Quere.      WU  ink  \. 
Morris  Canal  an-l  Hanking  Co.      377 

2.  The  property  of  the  company  does 
not  vest  in  the  receivers,  nor  does 
the  appointment  of  receivers  neces- 
sarily put  an  end  to  the  corpora- 
tion, ib. 

3.  The  title  to   the   property  is  not 
changed  by  the  appointment  of 
the  receivers.  A  power  only  is  del- 
egated   to  the    receivers  to  take 
charge  of  it  and  sell  it.  ib. 

4.  It  seems  that  the  receivers  may  sue 
or  defend  in  the  name  of   the  cor-, 
poration.  ib. 

5.  In  the  disposition  of   the  trust 
property  in  their  hands,  receivers 
havo  a  discretion,  for  the  due  exer- 
cise of  which  they  are  responsible 
to  the  court,  and  in  the  exercise  of 
which   they  are  subject  to  its  con-. 
trol.     K'lott  v.  Iteceicers  of  the  Mor- 
ris Canal  and  Banking  Co.  423, 

7.  Receivers  are  not,  like  executive- 
officers  bound  to  sell  for  the  high-. 
est  price,  without  regard  to  the- 
purchaser,  or  to  the  disposion  he, 
may  make  of  the  property.  ib. 

7.  Where  the  receivers  of  the  Morris, 
Canal  and  Banking  Company,  ad- 
vertised that  proposals  w^uld  bo 
received  by  them  until  a  specified 
day  for  leasing  the  canal  for  one 
year,  Held,  that  the  advertisement 
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did  not  bind  the  receivers  to  take 
the  offer  of  the  highest  bidder,  nor 
limit  them  to  a  certain  time  within 
which  to  receive  bids.  ib. 

8.  The   receivers  appointed  under 
the    act,  .entitled,    "An    act    to 
prevent    frauds    by  incorporated 
companies,"    derive    their    power 
wholly  from   the    statute.      They 
have  no  authority  which  is    not 
conferred  by  the  act.     Runyon  v. 
Farmers   and    Mechanics'   Hank   of 
Keuo  Brunsioick.  480 

9.  It  is  not  necessary  that  the  power 
should  be   expressly  conferred.     It 
is  sufficient  if;   it    can   be    fairly 
implied  from  the  general  scope  of 
the  statute,   or    as  incident  to  a 
power  expressly  given.  ib. 

10.  The  receivers  have  power  to  ad- 
minister oaths  to  witnesses  in  mat- 
ters pending  before  them,  which 
they  are  empowered  by  the  statute 
to  hear  and  determine.  ib. 

11.  The  receivers,  in  the  admission 
or  rejection  of  testimony,  are  to 
be  governed  by  the  rules  of  evi- 
dence, ib. 

12.  Under  the  act,  entitled,  "  An  act 
to  prevent  frauds  by  incorporated 
companies,"  the  receivers  have  au- 
thority to  compel  a  disclosure  of 
the   knowledge  possessed  by  any 
person   of  the  affairs  and  transac- 
tions of  the  company  and  a  cred- 
itor may   have   such    disclosures, 
upon  a  proper  application  for  that 
purpose  to  the  receivers.     He  can- 
not maintain  a   bill  for  such  dis- 
covery,    bmith  v.  Trenton  Delaware 
Falls  Co.  505 

13.  Nor  can  a  bill  be  maintained  by 
a  creditor  of  an  incorporated  com- 
pany, after  theAippointment  of  re- 
ceivers, to  settle  the  validity  and 
priority   of    claims     and    incum- 
brances  upon  the  property  of  the 
company.     It  is  the  duty  of  the 
receivers  to  settle  priorities,  and 
in  so  doing  to   decide  upon  the 
validity  of  the  claims  against  the 
company.  ib. 

14.  Nor  can  a  bill  be  sustained  by 
such  creditor  to  inquire  into  the 
validity  of  assignments  or  trans- 
fers of  property  made  by  the  com- 


pany.    Thia  also  is  within  the 
province  of  the  receivers.         ib. 

Vide  PLEADING,  12.    PBACTICE,  IIL 
RELIGIOUS  SOCIETY. 

1.  The  general  synod  of  the  Associ- 
ate Reformed  church  have,  by  the 
constitution  of  the  said  church,  no 
authority  to  do  any  act,  or  make  any 
regulation   which    interferes  with 
the  established  order  of  the  church. 
Associate  Reformed  Cnurch  v.  Trus- 
tees of  Theological  Seminary.  77 

2.  The  act  of-union  between  the  gen- 
eral synod   of  the   Associate  He- 
formed  church  and  the  general  as- 
sembly of  the  Presbyterian  church, 
adopted  on  the  twenty-first  day  of 
May,  eighteen  hundred  and  twen- 
twenty-two,  is  invalid.  ib. 

3.  A  transfer  of  the  funds   of  the 
church,  as  a  consequence  of  the 
said  union,  and  necessarily  con- 
nected therewith,  is  also  invalid. 

ib. 

4.  That  portion  of  the  Associate  Re- 
formed church  which  refused   to 
acquiesce  in  the  act  of  union,  but 
maintained  its  separate  and  inde- 
pendent existence,  retained  all  the 
rights  and   interests  in  the  funds 
which  the  church  possessed  prior 
to  the  act  of  union.  ib. 

5.  It  is  a  well  established  principle, 
that  when  a  part  of  any  religious 
association  separate  and   establish 
a  new   society,   they  cease  to  be 
members  of  the  original   society, 
and  have  no  longer  any  claim  to 
their  property.  ib. 

G.  "Where  property  has  been  given  in 
trust  for  a  church  not  incorporat- 
ed, it  is  competent  for  any  person 
belonging  to  that  church,  on  be- 
half of  himself  and  of  others  be- 
longing to  that  church,  and  enti- 
tled to  the  use  of  the  funds,  to  come 
into  a  court  of  equity  to  enforce 
the  execution  of  the  trust.  ib. 

7.  And  if  the  church  consists  of  va- 
rious congregations,  any  one  01 
more  of  auch  congregations,  being 
incorporated,  may  in  like  man- 
ner enforce  the  execution  of  the 
trust.  & 


INDEX. 


59$ 


RENT.     Vide  BEET>,  6.     MISTAKE,  1. 

S. 
SEPARATE  ESTATE,     Vide  Hus- 

AND  WIFE,  6 — 11. 

SET  OFF.     Vide  JUBISDICTION,  2,  4. 

SHERRIFF    AND    SHERRIFF'S 

SALE. 

1.  Where  the  object  of  the  bill  will 
'be     answered,     a    sheriff 's    sale 

should  not  be  restrained  by  in- 
junction, but  the  sale  should  be 
suffered  to  proceed,  and  the  money 
-tayed  in  the  sheriff's  hand.  Re- 
ceivers of  the  Morris  (anal  and 
Banking  'Co.  v.  Biddle, 

2.  The  sheriff  remains  liable  for  pro- 
perty in  his  hands  by  virtue  of  an 
execution,  notwithstanding  he  is 
restrained  by  injunction  from  pro- 
ceeding to  a  sale.  v>. 

3.  A  sheriff's  sale  regularly  made  by 
virtue  o£  an  execution  out  of  this 
court,   set  aside,   on  the  ground 
that  a   paTty  having  an    incum- 
brance    subsequent  to   the  com- 
plainant, was  by  a  mistake  of  her 
agent  prevented    from   attending 
the  sale,   and  that  the  premises 
soli  for  en  inadequate  price  to  the 
prejudice  of  the  party  seeking  to 
avo'id  the  sale.     Howell  v.   Hester, 

266 

4.  Premises    purchased  at  sheriff's 
tale  and  conveyed  to  the  purchaser 
under  a  parol  agreement  to  permit 
the  defendant  in  execution   to  re- 
deem, ordered  to  be  reconveyed. 
Coombs  v.  Little,  310 

5.  The  purchaser,  in  addition  to  the 
price  of  redemption,  allowed  a  fair 
compensation  for  his  time,  trouble 
and  expenses. 

SPECIFIC  PERFORMANCE.     Vide 

AGBEEMENT. 

SURROGATE.     Vide  OBDINABY  AND 

SUBBOGATES, 

T. 

TRESPASS.    Vide  INJUNCTION,  IL 

TRUST  AND  TRUSTEE. 
1.  Upon  a  devise  of  real  estate  to  ex 


ecutors  in  trust  to  permit  a  mar- 
ried daughter  l>to  use  and  occuoy 
the  farm  and  to  take  the  rents,issues 
and  profits  thereof  to  her  own  use 
during  her  natural  life  free  from 
any  control  of  her  present  or  any 
future  husband,  and  not  to  be  in 
any  wise  liable  for  any  debt  or 
debts  he  now  owes,  or  which  any 
future  husband  may  hereafter 
contract,"  the  court  will  not,  upon 
the  death  of  the  husband,  permit 
the  trust  to  be  set  aside,  or  the  es- 
tate to  be  conveyed  to  the  ccshd 
qui  trust.  O'Kul  v.  Campbell,  13 

2.  Equity,  for  satisfactory,  sufficient 
cause,  will  direct  a  change  of  trus- 
tees, tfe. 

3.  Neither  the  donee  of  trust  proper- 
ty, nor  any    other    person    into 
whose  hands  it  may  come,   has  a 
right  to  apply  it  to  any  other  pur- 
pose than  that  for  which  it  was 
originally  intended.    Associate  Re- 
formed Church  v.  Trustees  of   'Iheo- 
loglcal  Seminary.  77. 

4.  Where  property  has  been  given  in 
trust  for  a  church  not  incorporat- 
ed, it  is  competent  for  any  person 
belonging  to  that  church,  on  be^ 
half  of  himself  and  of  all  others 
belonging  to  that  church  and  enti- 
tled to  the  use  of  the  funds,   to 
come  into  a  court  of  equity  to  en- 
force the  execution  of  the  trust.  ib. 

5.  And  if  the  church  consists  of  va- 
rious   congregations,  any  one  or 
more  of  such  congregations,  being 
incorporated,   may  in  like  manner 
enforce  the  execution  of  the  trust. 


Vide  WILL,  5,  6.  HUSBANP  AND 
WIPE,  9—11. 

U. 

USURY. 

1.  The  taking  of  usurious  interest 
upon  a  bond,  will  not  viMate  a  val- 
id instrument,  but  if  taken  by  thd 
obligee  it  furnishes  prima  facie  ev- 
idence that  the  original  agreement 
was  corrupt.  Varick's  JE&'r  v.  0>anc,, 

123 

2.  To  constitute-  usury  there  must  b« 
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a  corrupt  agreement  to  receive 
more  than  the  law  allows  by  way 
of  interest.  .  ib. 

3.  The  second  section  of  the  ac* 
against  usury,  by  which  it  is  en- 
acted, that  all  mortgages  made  for 
the  payment  of  money  lent,  on 
which  a  higher  interest  is  received 
or  taken  than  is  allowed  by  the 
said  act,  shall  be  utterly  void,  ap- 
plies only  to  securities  given  con- 
trary to  the  provisions  of  the  first 
segtion  of  the  act,  and  does  not 
avoid  a  mortgage  made  and  execn- 
ted  in  this  state,  to  secure  the  pay- 
ment of  a  bond  upon  which  a  higher 
rate  of  interest  is  reserved,  if  the 
bond  is  valid  by  the  law  of  the  place 
of  the  contract.  ib. 

V. 
VENDOR  AND  PURCHASER. 

1.  Where  the  vendor  agrees  to  con- 
vey a  farm    "said  to  contain  one 
hundred  and  thirty-five  acres,  be 
the  same  moro  or  less,"  and  the 
deed  executed  in  pursuance  of  the 
agreement  describes  the  land  by 
courses  and   distances,  and  adds, 
"containing  one  hundred  and  thir- 
ty-five acres,  be  the  same  more  or 
less,"  if  there  proves  to  be  a  defi- 
ciency of  over  twenty  acres  in  the 
quantity  of  land  actually  convey- 
ed, the  purchaser,  upon  a  bill  filed 
by  the  vendor  for  the  foreclosure 
of  a  mortgage    given  to  secure  a 
part  of  the  purchase  money,  will 
be  entitled  to  have  an  abatement 
or  compensation  for  the  deficiency 
in  tlie  quantity  of  land.       Couse  v 
Boyte,  212 

2.  Under   such-   circumstances    the 
court  will  not  first  direct  the  land 
to  be  sold,  to  ascertain  whether  it 
will  not,   at  the  reduced  quanti- 
ty, bring  the  price  at  which  it  was 
sold .  ib. 

3.  Where  land  is  sold  as  containing 
BO  many  acres,  more  or  less,  if  the 
quantity  on  an  actual  survey  and 
estimation,  either  overrunning  or 
falling  short  of  the  contents  named, 
bo  small,  no  compensation  should 
be  received  by  either  party  ;    the 
words  "  more  or  less,"  must  be  in- 
tended to  meet  such  a  result ;  but 


if  the  variance  be  considerable,  the 
party  sustaining  the  loss  should  be 
allowed  for  it,  and  this  rule  should 
prevail  when  it  arises  from  mistake 
only,  without  fraud  or  deception. 

ib. 

4.  And  it  seems  that  the  rule  applies 
althougli  the  land  is  not  bought  or 
sold  professedly  by  the  acre,   the 
presumption  being  that  in  fixing 
the  price    regard  was  had  to  the 
quantity.  ib. 

5.  If  the  purchaser    know  the  true 
quantity  at  the   time  of  his  pur- 
chase,  or  there   are    words  used 
clearly  indicating  the  intention  of 
both  parties  not  to  bo  governed  in 
the  sale  by  tho  amount  of  land,  the 
purchaser  will  not  be  entitled  to 
relief.  $. 

6.  It  is  not  a  sufficient  objection  to 
allowing  an  abatement  of  the  price, 
that  the  contract  has  been  execu- 
ted, ib. 

7.  The  fact  that  the  purchaser  lives 
near  the  land  and  sees  it  daily,  can 
have  no  bearing  on  the  question, 
nor  can  the   doctrine    of    cav>at 
emptor  have  any  application.      A, 
purchaser  has  a  right  to  rely  upon 
the  vendor  for  the  number  of  acres, 
and  may  place  implicit  confidenc3 
in  his  statements.  {!>. 

8.  Where  the  deficiency  in  the  quan- 
tity of  land  sold,  is  ascertained  by 
tho  vendor  between  the  execution 
of  the  contract  of  sale  and  the  de- 
livery of  the  deed,  he  is  bound  to 
make  it  known  to  the  purchaser; 
and  with  a  knowledge  of  tho  defi- 
ciency,  to  deliver  a  deed  to  tho 
purchaser  for  a  greater  number  of 
acres  than  the  tract  contains,  with- 
out disclosing  the  truth  respecting 
it,  is  a  palpable  fraud,  ib. 

9.  It  is  one  of  the  most  familiar  and 
well  settled  principles  of  a  court  of 
equity,  that  the  vendor  of  real  es- 
tate has  a  lien  on  the  lands  sold 
for  the  purchase  money.    lirinkcr- 
hnff  v.  Vaitsciven,  251 

10.  The  lien  exists  not  only  as  agai  nst 
the  vendee,  but  also  as  against  per- 
sons holding  under  him  with  no- 
tice, & 
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11.  To  constitute  the  lien  as  agains 
a  purchaser    under  the    origina 
vendee,  there  must  be  notice  of  the 
indebtedness,    and    that    the    in- 
dedebtedness  arose  upon  the  pur- 
chase of  the  property.  i'>. 

12.  It  is  not  necessary   that,  there 
whould  be  notice  that  the  indebt- 
edness constitutes  a  lien  on  the 
land.  ib. 

13.  The  acceptance  by  the   vendor 
of  other  than  the  personal  security 
of  the  vendee,  or  any  other  circum- 
stance showing  that    the  vendor 
dees  not  look  to  the  land  as  his  se- 
curity, will  be  an  implied  waiver  of 
his  lien.  ih. 

14.  The  taking  of  the  note  or  bond 
of  the  vendee    for  the    purchase 
money,  will  not  avoid  the  lien.  ib. 

15.  No  express  agreement  is  necessa- 
ry to  create  the  lien;  it  results  as 
an  incident  of  the   sale,    unless  it 
be  expressly  waived,  or  there  be 
such     special     circumstances    as 
show  that  the  parties  did  not  in- 
tend the  lien  should  exist.  ib. 

16.  The  giving  of  a  mortgage  by  the 
purchaser  for  a  part  of   the  pur- 
chase money,  to  a  third  party,  on 
the  day  of  the  purchase,  will  not 
affect  the  lien .  as  between  the  ven- 
dor and  vendee.  ib. 

17.  The  purchaser  of  real  estate  by 
deed  of  warranty,    has  a  right  to 
relief  in  equity  against  the  vendor, 
who  seeks  to  enforce  the  payment 
of  a  bond  and  mortgage  given  for 
the  purchase   money,   until  a  suit 
actually   brought  to  recover   the 
premises    by  a    person    claiming 
them  by  a  paramount  title,    shall 
have  been  determined.    Jaques  v. 
Esler,  461 

18.  Possession,  to  constitute  notice 
of  a  claim  of  title  sufficient  to  put 
a  purchaser  on  inquiry,  must  be 
an  actual  possession,    manifested 
by  notorious  acts  of  ownership, 
such  as  would    naturally  be  ob- 
served    by     and    known   to  the 
public.     IJolmes  v.  Stout.  492 

19.  The  grantee  of  a-  bona  fide  pur- 
c  baser  without  notice,  is  not  to  be 
charged  with  the  incumbrance  ov 


fraud,  although  known  to  snch 
grantee  before  he  acquired  his  ti- 
tle, fa 

Vide  AGREEMENT,  16—18.  MORTGAGE, 
8,  23—27.  SHERIFF  AND  SHER- 
IFF'S SALE,  4,  5. 

WASTE.     Vide  IN-JTTNCTION,  H 
WATER  COURSE. 

1.  The  right  to  flov  back  water  ac- 
quired by  prescription,  is  as  abso- 
lute as  any  other  right.      Hulme.  v. 
Shreve.  ug 

2.  A  party  who  has  acquired  such 
right,  is  entitled  to  the  use  of  the 
whole  of  the  head  of  the  stream  as 
far  back  as  he  flows,  in  the  man- 
ner he  has  been  accustomed  to  use 
it;  and  if  another  seek  to  change 
the  manner  of  use,  he  must  show 
conclusively  that  the  change  will 
not  be  prejudicial  to  the  occupant. 

ib. 

3.  Will  not  the  party  having  such 
right    be  protected    against    any 
change  in  the  manner  of  his  enjoy- 
ment, even  if  no  actual  injury  can 
be  proved  to  result    from    such 
change  ? — Quere.  ib. 

4.  Any  particular  use  of  water,  or 
diversion    from    its    accustomed 
channel  for  twenty  years,  undis- 
turbed  and    uninterrupted,    will 
raise  the  presumption  of  a  grant. 
Shields  v.  Arndt.  234 

5.  It  seems,  too,  that  as  twenty  years' 
possession  will   give  a  right,   so  a 
nonuser  for  the  like  term  will  put 
an  end  to  it.  ib. 

}.  To  constitute  a  water-course,  there 
must  be  a  stream  usually  flowing  in. 
a  particular  direction,  though  it 
need  not  flow  continually.  ib. 

7.  A  hollow  or  ravine, through  which 
water  flows   only  in  times  of  rain 
or  the  melting  of  snow,  is  not,  in. 
legal     contemplation,      a    water- 
course, ib. 

8.  If  a    party    unlawfully    turns  a 
stream  of  water  upon  the  land  of 
an  adjoining  proprietor,  no  right 
to  the  water  is  thereby  conferred, 
and  the  wrong-doer   may  divert 
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the  water  again  at  any  time  within 
twenty  years.  ib. 

Vide  INTONCTION,  9,  15. 
WILL. 

1.  A  testator  devised  as  follows  : — "I 
do  give,  devise  and  bequeath  unto 
my  daughter  Maria,  the  wife  of  J. 
R.  M.,  all  that  farm,  &c.,  now  in 
the  occupation  and  possession  of 
the  said  J.  11.  M.     To  have  tuid  to 
hold  the  farm  unto  my  said  daugh- 
ter M. ,  her  heirs  and  assigns  for 
ever;  not  in  any  manner  subject  to 
the  sale  or  disposal"  of   her  said 
husband,  in  any  way,    manner  or 
form  whatever."    Held,  that  it  was 
not  the  intention  of  the  testator  to 
exclude  the  husband  of  the  devisee 
from   his  estate  by  curtesy  in  the 
land  devised.     Aludanu  v.  MuUami, 

i6 

2.  If  a  testator  devise  to  a  feme  cov- 
ert an  estate  of  inheritance  in  fee 
simple,  he  cannot  by  any  restric- 
tion or  provision  in  the    will  de- 
prive the  husband  of  the  devisee 
of  his  estate  by  the  curtesy  in  the 
land  devised.  ib. 

3.  Those  incidents  which  by  law  are 
inseparably  annexed  to  an  estate, 
cannot  be  prohibited  by  any  con- 
dition or  limitation  expressed  in 
the  deed  or  will.  i&. 

4..  In  giving  construction  to  a  devise, 
the  intention  of  the  testator  should 
be  regarded  unless  it  be  contrary 
to  the  rules  of  law,  in  which  case  it 
shoxild  be  considered  void  as  well 
in  a  court  of  equity  as  of  law.  ib. 

5.  In    cases    of  trusts  executed  or 
immediate     devises,     where     the 
trusts  are  directly  and  wholly  de- 
clared by  the  testator  to  atttach  on 
the  lands  immediately   under  the 
will    itself,    the    construction    by 
courts  of  law  and  of  equity  should 
be  the  same.  ib. 

6.  But  in  cases  of   executory  or  im- 
perfect trusts  which  are  only  direc- 
tory,  or    prescribe    the   intended 
limitations  of  some  future  convey- 
ance, courts  of  equitjr,  in  striving 
to  ascertain  the  intention  of  testa- 
tore,  have  not  adhered  strictly  to 


the  rules  of  construction  adopted 
by  courts  of  law,  but  have  directed 
those  conveyances  to  be  made  in 
such  manner  as  to  carry  out  the  in- 
tention of  the  testator,  as  ascer- 
tained from  an  examination  of  the 
whole  will.  i}). 

7.  A  man  cannot  by  will  create  such 
an  estate,  as  by  the   rules  of  the 
common   law  he  could  not  in  his 
life  time  create  by  deed.  ib. 

8.  A  testator  devises  unto  his  son,  J. 
P.,  his  mansion-house  farm  in  fee, 
"  with  this  reserve,  that  the  said  J. 
P.   or    his    heirs    afford  a  lawful 
maintenance  to  my  daughter  A.  S. 
and  her  two  daughters  from  said 
farm,  as  long  as  they    live    and 
should  want  the  same."     He  fur- 
ther devises  as  follows  :     "I  will 
that   my  daughter  A.   S.   should 
abide,  and  have  a  lawful    mainte- 
nance,   and    her     two     youngest 
daughters  with  her,  on  said   home 
farm,  as  long  as  she  the  said  A.  S. 
lives,  and  her  two  daughters  shall 
want  their  maintenance."      Held, 
that  after  the  death  of   A.  S.  her 
daughters   were  not  bound  to  re- 
main upon  the  home  farm  to  enti- 
tle themselves    to    the    provision 
made  for  them  in  the  will.      Stili- 
wel  v.  Pease,  74 

9.  Lands  acquired,    after  the  publi- 
cation of  a  will,  will  not  pass  by  a 
devise  in  the  will.      Bru.cn.  v.  Bra- 
gaw.  261 

10.  A  testator,  after  numerous  gene- 
ral and  specific  legacies,  gives  as 
follows  : — 'After  all  my  just  debts 
are  paid,  and  the  expenses  of  ful- 
filling this  my  last  will  and  testa- 
ment, I  give  o.nd  bequeath  all  the 
remainder  of   my  property,   both 
real  and    personal,   of   whatsover 
kind  and  description,  to  be  equally 
divided  among  my  four  cousins, 
J.,  B.,  G.  and  J.  W."      Held,   that 
the  testator  designed  to  charge  the 
lands    devised  in    the    residuary 
clause  with  the    payment  of    the 
debts  and  legacies,  not  as  a  prima- 
ry fund,  but  in  aid  of  the  personal 
estate.    White  v.  Oldens  Ex'rs,     343 

11.  A  testator    bequeathed  the    one 
equal  undivided  eighth  part  of  tha 
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residue  and  remainder  of  his  es- 
tate, both  real  and  personal,  to  his 
eon,  J.  K.  "to  hold  and  to  have 
the  issues,  profits,  rents  and  inte- 
rest arising  from  the  said  beqneal/i 
d  uring  his  natural  life,  but  not  to 
have  and  to  hold  it  in  fee  simple, 
to  sell  and  commit  waste  thereof, 
and  at  his  decease  to  descend  to 
his  legal  heirs  at  law. "  Held,  that 
the  legatee  took  an  absolute  inter- 
est in  the  personal  estate.  Kay  v. 
Kay's  Ex'rs,  495 

12.  Where  a  testator  charges  his 
lands  with  the  payment  of  lega- 
cies, and  devises  the  use  of  the 
land  to  his  wife  as  long  as  she  re- 


mains his  widow,  in  lieu  of  her 
dower;  if  the  widow  accepts  the 
devise,  she  takes  it  subject  to  the 
incumbrance  of  the  legacies,  titc- 
vtnson  v.  Brown,  503 

13.  The  settled  principle  of  equity 
is,  that  he   who   accepts  a  benefit 
under  a  will,  must  conform  to  all 
its  provisions  and  renounce  every 
right  inconsistent  with  them.       ib. 

14.  There  is  no  rule  distinguishing 
between  the  widow  and  other  de- 
visees, ib. 

Vide  CAVEAT.      HEIKS  AND  DEVISEES, 
1,  2.     LEGACY.     PBOBATI» 
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